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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

 
 

 
E. DAVID WESCOTT and RUSSELL 
JOHNSON BEAUPAIN, 
 

          Plaintiffs 
 
                         v. 
 
HON. VALERIE STANFILL, et al., 
 
                         Defendants. 
 

 
 
 
 
 
 

1:24-CV-00286-LEW 
 

 
MOTION TO DISMISS OF DEFENDANTS CHIEF JUSTICE VALERIE STANFILL, 

AMY QUINLAN, AND MAINE BOARD OF OVERSEERS OF THE BAR, WITH 
INCORPORATED MEMORANDUM OF LAW 

 
Pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), Defendants Valerie 

Stanfill, in her official capacity as Chief Justice of the Maine Supreme Judicial Court; Amy 

Quinlan, in her official capacity as State Court Administrator for the State of Maine Judicial 

Branch; and the Maine Board of Overseers of the Bar (collectively, the Maine State Defendants) 

move to dismiss the claim of Plaintiffs E. David Wescott and Russell Johnson Beaupain (RJB) 

against them.   

Plaintiffs’ claim against the Maine State Defendants fails as a matter of law for several 

reasons.  First, Plaintiffs’ Section 1983 claim against the Board of Overseers of the Bar is barred 

by sovereign immunity.  Second, given the attenuated connection between Mr. Wescott’s money 

and the speech of the organizations that Plaintiffs challenge, Maine’s Interest on Lawyers’ Trust 

Accounts (IOLTA) program does not compel Plaintiffs’ subsidization of that speech.  Third and 

finally, even if Plaintiffs’ First Amendment rights are implicated, the IOLTA program promotes an 
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important—even compelling—state interest that cannot be achieved through significantly less 

restrictive means, namely the improvement of access to justice in Maine.   

Background1 

A. IOLTA Program Background 

The IOLTA program is not unique to Maine; every State, the District of Columbia, the 

Commonwealth of Puerto Rico, and the U.S. Virgin Islands has a version of it.2  The programs 

arose roughly forty years ago in response to Congress authorizing federally insured banks to pay 

interest on a limited category of demand deposits, interest that could be transferred to other entities.  

See Brown v. Legal Found. of Wash., 538 U.S. 216, 221 (2003); 12 U.S.C.A. § 1832 (West 2024).  

Florida developed the first IOLTA program in 1981, see Brown, 538 U.S. at 221, and Maine 

followed suit.  The Maine Supreme Judicial Court (SJC) created the IOLTA program via Bar Rule 

in the mid-1980s,3 and in 2007, it made participation in the program mandatory.4  Am. Compl. ¶ 68. 

 
1  The Background section contains factual allegations from Plaintiffs’ Amended Complaint, which are 
assumed to be true only for purposes of this Motion to Dismiss.  See Cardigan Mtn. Sch. v. New Hampshire 
Ins. Co., 787 F.3d 82, 84 (1st Cir. 2015).  The Background section also relies on documents referred to or 
attached to the Amended Complaint, Trans-Spec Truck Serv., Inc. v. Caterpillar Inc., 524 F.3d 315, 321 
(1st Cir. 2008), documents integral to the Amended Complaint, and other relevant matter that can be 
judicially noticed, such as public records, Watterson v. Page, 987 F.2d 1, 3-4 (1st Cir. 1993). 
 
2  See Comm’n on IOLTA, Status of IOLTA Programs, Am. Bar Ass’n, 
https://www.americanbar.org/groups/interest_lawyers_trust_accounts/resources/status_of_iolta_programs 
(last visited Oct. 8, 2024).  The Court may take judicial notice of this public webpage, and those cited 
below, because the uncontroversial propositions for which they are cited are not subject to reasonable 
dispute.  See Fed. R. Evid. 201(b); see also, e.g., Piper v. Talbots, Inc., 507 F. Supp. 3d 339, 343 (D. Mass. 
2020) (taking judicial notice of public business website); cf. Magoni v. Smith & Lacquercia, 483 F. App’x 
613, 616 (2d Cir. 2012) (summary order) (taking judicial notice of brand of wheelchair given it was 
confirmed by publicly-available website) 
 
3  See IOLTA: Interest on Lawyers Trust Accounts, Bd. of Overseers of the Bar, 
https://www.mebaroverseers.org/attorney_services/registration/iolta.html (last visited Oct. 8, 2024).   
 
4  According to the American Bar Association, in forty-five states, the District of Columbia, and Puerto Rico, 
IOLTA is mandatory; in five states, lawyers can opt out; and in the U.S. Virgin Islands, lawyers must opt 
in.  See Comm’n on IOLTA, supra n.2.   
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With a few exceptions,5 and at no cost to lawyers or their clients, Maine’s IOLTA program 

requires every lawyer in private practice in the State to deposit funds held in trust for clients in 

accordance with Maine Rule of Professional Conduct 1.15 and Maine Bar Rule 6.  But neither 

Maine Rule of Professional Conduct 1.15 nor Maine Bar Rule 6 requires clients to do anything at 

all.  Nor does either rule require that lawyers take any action with respect to funds that clients have 

paid them, as opposed to funds they hold for their clients.   

Further, by rule, only a subset of client funds must be deposited in an IOLTA account, 

namely those that are “small in amount or held for a short period of time such that they cannot earn 

interest or dividends for the client in excess of the costs incurred to secure such income.”6  Me. R. 

Prof. Conduct 1.15(b)(4); Me. Bar R. 6(a), (c)(1).  The interest generated on IOLTA accounts, in 

turn, is pooled “to provide services that maintain and enhance resources available for access to 

justice in Maine, including those services that achieve improvements in the administration of justice 

and provide legal services, education, and assistance to low-income, elderly, or needy clients.”  Me. 

Bar R. 6(e)(3).   

B. Maine Justice Foundation and the Organizations that it Supports  

Maine Bar Rule 6 designates the Maine Justice Foundation (MJF) as the recipient of the 

pooled interest from IOLTA accounts.  See Am. Compl. ¶¶ 12-13; Me. Bar R. 6(e)(3).  MJF is 

exempt from federal income taxation under Section 501(c)(3) of the Internal Revenue Code 

 
5  Exempted attorneys include those who do not have an office within the State of Maine or do not hold any 
client funds.  Me. Bar R. 6(b)(2).  
 
6  Other client funds must be deposited in accordance with Maine Rule of Professional Conduct 1.15(b)(3), 
and net interest earned on those accounts is paid to the client.   
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(501(c)(3) Organization).7  In 2021, 2022, and 2023, MJF received $882,668, $973,621, and 

$2,414,929, respectively, in funds from IOLTA accounts.  Am. Compl. ¶ 13.   

MJF is not authorized simply to use IOLTA funds as it sees fit.  Rather, MJF must distribute 

those funds—after deducting administrative costs—to organizations that serve the IOLTA 

program’s purpose as set forth in Maine Bar Rule 6(e)(3), and report to the SJC on that work each 

year.  See Me. Bar R. 6(e).  In recent years, MJF has distributed the pooled interest from IOLTA 

accounts to the following civil legal-aid organizations: Cumberland Legal Aid Clinic, Immigrant 

Legal Advocacy Project, Legal Services for Maine Elders, Maine Equal Justice, Pine Tree Legal 

Assistance, and Maine Volunteer Lawyers Project.  See Am. Compl. ¶¶ 15-59.  These 

organizations—with the exception of the Cumberland Legal Aid Clinic, which is part of the 

University of Maine School of Law—are 501(c)(3) Organizations8 that are subject to restrictions 

on their activities set forth in federal law.9  26 U.S.C.A. §§ 501-506 (West 2024). 

 
7  See I.R.S. Form 990, Me. Just. Found. 1 (2020), available at https://justicemaine.org/wp-
content/uploads/2020-IRS-Form-990.pdf.  The Court may take judicial notice of the contents of these tax 
forms because they are matters of public record and their accuracy is not subject to reasonable dispute.  See 
Fed. R. Evid. 201(b); Haley v. City of Boston, 657 F.3d 39, 46 (1st Cir. 2011); see also, e.g., Hindu Am. 
Found., Inc. v. Kish, No. 2:22-cv-01656-DAD-JDP, 2023 WL 5629296, at *2 (E.D. Cal. Aug. 31, 2023) 
(taking judicial notice of Form 990). 
 
8  See Cumberland Legal Aid Clinic, Univ. of Me. Sch. of L., https://mainelaw.maine.edu/public-
service/clac/ (last visited Oct. 8, 2024); Financials, Immigrant Legal Advocacy Project, 
https://ilapmaine.org/financials (last visited Oct. 8, 2024); I.R.S. Form 990, Legal Servs. for the Elderly 1 
(2023), available at https://pdf.guidestar.org/PDF_Images/2023/010/359/2023-010359131-
202422269349301827-9.pdf?_gl=1*1r90ntc*_gcl_au*MTQyNjYyOTk4Ny4xNzI3MzczNjAz*_ga* 
NjY1MzI0NzczLjE3MjczNzM2MDQ.*_ga_5W8PXYYGBX*MTcyNzM3MzYwMy4xLjEuMTcyNzM3
MzcyNi4xNC4wLjA; Me. Equal Just., Me. Equal Just., https://maineequaljustice.org/ (last visited Oct. 8, 
2024); Our Mission and Services, Pine Tree Legal Assistance, https://www.ptla.org/our-mission-and-
services (last visited Sept. 26, 2024); About, Me. Volunteer Lawyers Project, https://www.vlp.org/about (last 
visited Oct. 8, 2024).  
 
9  See, e.g., 26 U.S.C.A. § 504 (West 2024) (prohibiting 501(c)(3) Organizations from engaging in 
substantial lobbying or advocacy on behalf of, or in opposition to, a candidate for public office).   
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Cumberland Legal Aid Clinic is a clinical program located in Portland, Maine.10  

Am. Compl. ¶ 15.  The Clinic provides legal services to low-income individuals and immigrants 

through student attorneys under the supervision of fully licensed attorneys.  Id.  The Clinic received 

$116,578 from MJF through the IOLTA program in the 2023 fiscal year.  Am. Compl. ¶ 17.   

The Immigrant Legal Advocacy Project (ILAP) provides legal services to low-income 

immigrants and advocates for laws and policies affecting immigrants.11  ILAP has received funding 

not only from MJF, but also from other individuals and organizations.  For example, while it 

received $111,754 from MJF through the IOLTA program for the 2022 fiscal year, Am. 

Compl. ¶ 23, that same year it received $1,661,392 in contributions and grants, and it spent 

$1,505,555 on direct legal services; $282,895 on community education; and $66,596 on what ILAP 

called “systemic advocacy.”12  ILAP received $251,892 from MJF through the IOLTA program in 

the 2023 fiscal year.  Am. Compl. ¶ 23. 

Legal Services for Maine Elders (LSE) provides legal services to individuals over the age 

of sixty.  Am. Compl. ¶ 31.  It also participates in legislative advocacy through its full-time Public 

Policy Advocate.  Id. ¶ 34.  LSE has received funding not only from MJF, but also from other 

individuals and organizations.  For example, while it received $270,627 from MJF through the 

 
10  The Cumberland Legal Aid Clinic receives funding from the other sources, including the University of 
Maine School of Law and the Campaign for Justice.  See Am. Compl. ¶ 18; Campaign for Justice, 
Campaign for Just., https://www.campaignforjustice.org/ (last visited Oct. 8, 2024). 
 
11  See Mission & Values, Immigrant Legal Advocacy Project, https://ilapmaine.org/about (last visited Oct. 
8, 2024).   
 
12  I.R.S. Form 990, Immigrant Legal Advocacy Project 1-2 (2022), available at 
https://static1.squarespace.com/static/5af48320e74940b55a6583bb/t/64ee42a669d125554aa67592/16933
36230688/ILAP+2022+Form+990+Public+Version+-+No+Sch+B.pdf; see also Immigrant Legal 
Advocacy Project, 2022 Financials & Supporters 3-8 (2022), 
https://static1.squarespace.com/static/5af48320e74940b55a6583bb/t/66d06ce5bba6943ec378e0fd/172493
5405943/2022+ILAP+Financials+%26+Donors_for+web.pdf. 
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IOLTA program in fiscal year 2023, id. ¶ 32, that same year it received $2,824,580 in contributions 

and grants, and it spent $2,367,530 on legal services, medical care information assistance, outreach, 

education, public policy, and legislative advocacy.13 

Maine Equal Justice (MEJ) provides legal services to low-income individuals, advocates 

for fair public policies, and partners with communities and agencies to those ends.  See Am. Compl. 

¶ 36.  It has received funding not only from MJF, but also from other individuals and organizations.  

For example, while MEJ received $362,224 from MJF through the IOLTA program for the 2023 

fiscal year, id. ¶ 37, that same year it received $2,580,805 in contributions and grants, and it spent 

$558,513 on litigation and other advocacy, $1,276,882 on increasing economic opportunity and 

improving income support, $207,859 on developing strategies to improve access to health care for 

low-income individuals, and $1,184,979 on other program services.14   

Pine Tree Legal Assistance (PTLA) provides legal assistance to low-income Mainers, 

disseminates information to Mainers about their civil legal rights, and offers community legal 

education.15  It has received funding not only from MJF, but also from other individuals and 

organizations.  For example, while PTLA received $92,851 from MJF through the IOLTA program 

for the 2022 fiscal year, id. ¶ 49, that same year it received $8,628,855 in contributions and grants, 

 
13  I.R.S. Form 990, Legal Servs. for the Elderly 1-2 (2023), available at 
https://pdf.guidestar.org/PDF_Images/2023/010/359/2023-010359131-202422269349301827-9.pdf?_gl 
=1*1r90ntc*_gcl_au*MTQyNjYyOTk4Ny4xNzI3MzczNjAz*_ga*NjY1MzI0NzczLjE3MjczNzM2MD
Q.*_ga_5W8PXYYGBX*MTcyNzM3MzYwMy4xLjEuMTcyNzM3MzcyNi4xNC4wLjA; see also 
LSE’s Funding Sources, Legal Servs. for Me. Elders, https://mainelse.org/content/lses-funding-sources (last 
visited Oct. 8, 2024). 
 
14  I.R.S. Form 990, Me. Equal Just. Partners 1, 3, 39 (2023), available at 
https://maineequaljustice.org/site/assets/files/5168/2408_990_mej_12-31-23_final.pdf; see also Me. Equal 
Just., Financial Report December 31, 2023 & 2022 9 (June 11, 2024), 
https://maineequaljustice.org/site/assets/files/5170/mej_review_financial_statement_12-31-23_final.pdf. 
 
15  See Our Mission and Services, Pine Tree Legal Assistance, https://www.ptla.org/our-mission-and-
services (last visited Oct. 8, 2024).   
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and it spent $5,952,788 on providing civil legal assistance to low-income individuals, $145,412 on 

legal referral services, $310,280 on technology support for other organizations, and $220,622 on 

other technology grants.16  PTLA received $366,386 from MJF through the IOLTA program in 

fiscal year 2023.  Am. Compl. ¶ 49. 

Maine Volunteer Lawyers Project (VLP) engages volunteer attorneys to provide civil legal 

aid to those who cannot afford it.17  It has received funding not only from MJF, but also from other 

individuals and organizations.18  In fiscal year 2023, VLP received $714,038 from MJF through the 

IOLTA program.  Am. Compl. ¶ 55.   

Each of the above-referenced organizations has also received funding from the Campaign 

for Justice.  But that money is entirely separate from the IOLTA program, notwithstanding 

Plaintiffs’ allegations to the contrary.  See Am. Compl. ¶¶ 18, 24, 33, 38, 50, 56.  Specifically, 

Campaign for Justice funds consist only of voluntary donations.  See Me. Bar R. 6(f) (“As part of 

its notification to attorneys to file annual registration statements, the Board may invite attorneys to 

make a voluntary contribution to the Campaign for Justice to assist in the funding of legal services 

for low income individuals.”). 

C. Procedural History 

In June 2023, Mr. Wescott transmitted a retainer of $2,500 to Plaintiff RJB, a law firm in 

Bangor, Maine.  Am. Compl. ¶¶ 6, 89.  RJB deposited that retainer in its IOLTA account, and the 

interest that it generated was transferred to MJF pursuant to the IOLTA program.  Id. ¶ 91.   

 
16  I.R.S. Form 990, Pine Tree Legal Assistance 1-2, 33 (2022), available at 
https://ptla.org/sites/default/files/Pine%20Tree%20Legal%202022%20Public%20Disclosure%20990%20
Form.pdf. 
 
17  See Our Story, Me. Volunteer Lawyers Project, https://www.vlp.org/about (last visited Oct. 8, 2024).   
 
18  See id. 
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On August 8, 2024, Plaintiffs filed this suit, alleging under 42 U.S.C. § 1983 that the IOLTA 

program violates their First and Fourteenth Amendment rights because it compels their 

subsidization of speech with which they disagree.  Compl. ¶¶ 58-74.  Plaintiffs filed an Amended 

Complaint on September 12, 2024, making the same basic allegations.19  Am. Compl. ¶¶ 80-96.   

Plaintiffs’ claim rests on the premise that some of the “causes” supported by the IOLTA 

program through the above-described organizations are, in their view, “morally, ethically, 

religiously, and politically abhorrent.”  Am. Compl. ¶ 88.  But in their Amended Complaint, 

Plaintiffs simply list some of the activities of these organizations.  They have not identified the 

specific “causes” or speech with which they disagree, nor have they plausibly alleged that any such 

speech was supported by interest generated on Mr. Wescott’s retainer.  Plaintiffs likewise have not 

defined—or explained what qualifies as—“systemic advocacy,” though they repeatedly assail it in 

their Amended Complaint. 

Nonetheless, Plaintiffs seek a declaratory judgment that Maine Bar Rule 6 violates the First 

and Fourteenth Amendments and that it is unconstitutional for IOLTA funds to be used for 

“systemic advocacy.”  See Am. Compl. p. 17.  Alternatively, Plaintiffs request that this Court enjoin 

Defendants from requiring participation in IOLTA and direct Defendants to provide notice that 

IOLTA funds will be used for “systemic advocacy.”  Id. at 17-18.  

 
19  Plaintiffs do not specify whether they intend to levy a facial or as-applied First Amendment challenge 
to Maine Bar Rule 6.  Based on the allegations of the Amended Complaint, the Maine State Defendants 
treat Plaintiffs’ claims as an as-applied challenge.  See, e.g., Am. Compl. ¶¶ 1, 94 (seeking invalidation of 
Maine Bar Rule 6 “as it is being implemented by” Defendants).  Specifically, Plaintiffs appear to take issue 
with Maine Bar Rule 6 only to the extent that it simultaneously requires IOLTA participation and permits 
IOLTA funds to be used for “systemic advocacy.”  See, e.g., Am. Compl. ¶ 76.  That said, even if Plaintiffs 
intend to pursue a facial challenge, it fails for the reasons identified in Parts B and C below.  See United 
States v. Stevens, 559 U.S. 460, 472 (2010) (successful First Amendment facial challenge generally requires 
showing that law has no constitutional application or no plainly legitimate sweep, or that “a substantial 
number of its applications are unconstitutional, judged in relation to the statute’s plainly legitimate sweep” 
(cleaned up)); accord Hightower v. City of Boston, 693 F.3d 61, 78-81 (1st Cir. 2012). 
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Argument 

A motion to dismiss brought under Rule 12(b)(1) tests whether the Court has 

subject-matter jurisdiction over the claims in a complaint.  Plaintiffs have the burden of alleging 

facts that establish the jurisdictional requirements.  Wal-Mart P.R., Inc. v. Zaragoza-Gomez, 834 

F.3d 110, 116 (1st Cir. 2016).    

A motion to dismiss brought under Rule 12(b)(6), by contrast, tests the legal sufficiency 

of a complaint.  A complaint will survive a motion to dismiss under Rule 12(b)(6) only when it 

alleges “enough facts to state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  When adjudicating such a motion, the Court “take[s] the 

complaint’s well-pleaded facts as true” and “draw[s] all reasonable inferences in the plaintiffs’ 

favor.”  Barchock v. CVS Health Corp., 886 F.3d 43, 48 (1st Cir. 2018).  Although a complaint 

need not contain detailed factual allegations, the plaintiff must make “more than an unadorned, 

the-defendant-unlawfully-harmed-me accusation.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

In other words, “[a] pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of the 

elements of a cause of action will not do.’  Nor does a complaint suffice if it tenders ‘naked 

assertion[s]’ devoid of ‘further factual enhancement.’”  Id. (quoting Bell Atl. Corp., 550 U.S. at 

555 & 557); see also Barchock, 886 F.3d at 48 (“Well-pleaded facts must be ‘non-conclusory’ and 

‘non-speculative.’” (cleaned up)).   

A. Plaintiffs’ Section 1983 claim against the Board of Overseers of the Bar is barred by 
sovereign immunity.   

 
The Eleventh Amendment of the United States Constitution “bars a citizen from bringing 

a federal court action against his or her own State, including instrumentalities of the state, such as 

state agencies.”  Town of Barnstable v. O’Connor, 786 F.3d 130, 138 (1st Cir. 2015) (cleaned up).  

“States and their agencies are entitled to sovereign immunity ‘regardless of the relief sought.’” 
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Poirier v. Mass. Dep’t of Corr., 558 F.3d 92, 97 (1st Cir. 2009) (quoting Kentucky v. Graham, 473 

U.S. 159, 167 n.14 (1985)).   

The Board of Overseers of the Bar is an “arm of the state” because it is a regulatory board 

established by the Supreme Judicial Court through the Maine Bar Rules.  See Irizarry-Mora v. 

Univ. of Puerto Rico, 647 F.3d 9, 12-13 (1st Cir. 2011) (setting forth “arm-of-the-state” test); see 

also Me. Bar R. 1(a) (“The Board is established as the statewide agency to administer the 

regulations of lawyers.”).  Indeed, it is a “quasi-judicial agent of the Court,” and the SJC has 

intended that the Board “be immune from suit.”  Me. Bar R. 12.  It is therefore an arm of the state 

for purposes of sovereign immunity.  Cf. Johnson v. Bd. of Bar Overseers of Mass., 324 F. Supp. 

2d 276, 286 (D. Mass. 2004) (Massachusetts Board of Bar Overseers is arm of the State). 

Plaintiffs have not alleged that the Board waived its sovereign immunity from Section 

1983 claims, and Congress has not abrogated that immunity.  Quern v. Jordan, 440 U.S. 332, 

342-45 (1979); see also Brait Builders Corp. v. Mass., Div. of Cap. Asset Mgmt., 644 F.3d 5, 11 

(1st Cir. 2011) (sovereign immunity protects state agency absent waiver or abrogation).  

Therefore, Plaintiffs’ claim against the Board should be dismissed for lack of subject-matter 

jurisdiction. 

B. Plaintiffs fail to plausibly allege sufficient facts to establish that the IOLTA program  
compels their speech. 

 
Plaintiffs have not plausibly alleged sufficient facts establishing that the IOLTA program 

compels their speech.  For multiple reasons, the IOLTA program does not require Plaintiffs to 

support IOLTA recipient organizations or their expressive activities. 

Initially, though the IOLTA program is mandatory in the sense that all client funds held in 

trust must be deposited in accordance with Maine Rule of Professional Conduct 1.15 and Maine 

Bar Rule 6, Plaintiffs could have structured their relationship so as not to be subject to those rules.  
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Had they agreed to a payment arrangement that did not involve RJB holding funds in trust—e.g., a 

nonrefundable retainer, a flat fee, or a pay-as-you-go arrangement—then none of Mr. Wescott’s 

money would have had to be deposited in an IOLTA account.20  See Me. Bar R. 6(a) (directing 

deposit of “all funds held in trust” in IOLTA account (emphasis added)).  That Plaintiffs voluntarily 

chose to utilize a traditional retainer arrangement, which triggered the mandates of the IOLTA 

program, demonstrates that they were not compelled by Maine Bar Rule 6 to do anything at all.   

But even assuming that Mr. Wescott’s funds had to be deposited in an IOLTA account, 

Plaintiffs’ speech still was not compelled.  An essential element of any such claim is that the 

plaintiff was forced to speak.  The core decisions in compelled speech cases accordingly involve 

direct expressive activity like students reciting the pledge of allegiance, see W. Va. State Bd. of 

Educ. v. Barnette, 319 U.S. 624, 633-34 (1943); a driver including a state’s motto on his license 

plate, Wooley v. Maynard, 430 U.S. 705, 713-15 (1977); a crisis pregnancy center displaying 

information about family planning, Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 585 U.S. 755, 

763-65 (2018); or a baker producing a cake that supports same-sex marriage, Masterpiece 

Cakeshop v. Colo. Civ. Rts. Comm’n, 584 U.S. 617, 629 (2018). 

The plaintiff must also demonstrate an impact on their speech in a compelled speech 

subsidization case like this one, albeit with an important caveat.  Given that the plaintiff in such a 

case does not challenge their compelled direct speech, but rather speech that results from their 

monetary support, they must “demonstrate a close association between [their]self and the . . . speech 

with which [they] disagree[].”  Carroll v. Blinken, 768 F. Supp. 1030, 1034 (S.D.N.Y. 1991); 

accord Wash. Legal Found. v. Mass. Bar Found., 993 F.2d 962, 979 (1st Cir. 1993) (“To affect 

First Amendment rights, there must be a connection between dissenters and the organization so that 

 
20 Plaintiffs’ conclusory assertion to the contrary, see Am. Compl. ¶ 92, should not be credited because it 
is contradicted by Maine Rule of Professional Conduct 1.15 and Maine Bar Rule 6.   
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dissenters reasonably understand that they are supporting the message propagated by the recipient 

organizations.”); United States v. Frame, 885 F.2d 1119, 1132 (3d Cir. 1989) (“[T]he right to be 

free from compelled affirmation of belief presuppose[s] a coerced nexus between the individual 

and the specific expressive activity.”).  When that connection is weak, the offensive message is not 

attributable to the plaintiff, and the First Amendment is not implicated.  See, e.g., Bd. of Regents of 

Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 239 (2000) (Souter, J., concurring) (“Indirectly 

transmitting a fraction of a student activity fee to an organization with an offensive message is in 

no sense equivalent to restricting or modifying the message a student wishes to express.”); Lathrop 

v. Donohue, 367 U.S. 820, 859 (1961) (Harlan, J., concurring) (concluding that Bar dues did not 

create “an identification of dues payor and expenditure so intimate as to amount to a ‘compelled 

affirmation’”).   

Were it otherwise, the First Amendment would have nearly limitless reach in the compelled 

speech context.  Our federal and state tax dollars, for example, are routed to a variety of private 

speakers who transmit messages with which many may disagree.  Subsidized artists may convey 

political statements; scientists may use state funds to explore the origins of life in the universe; and 

public prosecutors may adopt controversial legal positions.  But no taxpayer could ever plausibly 

claim that those messages implicate their First Amendment rights because the relationship to their 

subsidy is far too remote.  See Frame, 885 F.2d at 1132 (“When the government allocates money 

from the general tax fund to controversial projects or expressive activities, the nexus between the 

message and the individual is attenuated.”).   

That is the case here, too.  RJB, for its part, has no connection at all to the speech of IOLTA 

recipient organizations because, as a law firm, it provided no subsidy to those organizations.  The 

funds held in an IOLTA account are not the law firm’s funds, but rather funds held by the law firm 

“on behalf of clients.”  Me. Bar R. 6(c)(1).  The interest earned on IOLTA accounts is therefore not 
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the property of the law firm, but rather that of the client.  See Brown, 538 U.S. at 235.  RJB 

accordingly has not provided any subsidy and has not been forced to engage in or support any 

speech.  Rather, it has simply maintained an IOLTA account and deposited Mr. Wescott’s funds in 

it, neither of which is expressive activity.  RJB’s First Amendment claim accordingly fails as a 

matter of law.  

As to Mr. Wescott, his speech has not been compelled, either.  This is not an instance of a 

direct contribution to an organization like in Janus v. American Federation of State, County, & 

Municipal Employees, Council 31, 585 U.S. 878, 886-88, 897 (2018), where workers were required 

to subsidize a union to represent them, or Keller v. State Bar of California, 496 U.S. 1, 4-5 (1990), 

where attorneys were required to pay dues to a state bar association that in turn engaged in 

advocacy.  Rather, as explained below, the connection between Mr. Wescott and a given IOLTA 

recipient organization, never mind any particular message conveyed by one of those organizations, 

is too attenuated to implicate the First Amendment.  See Southworth, 529 U.S. at 240 (Souter, J., 

concurring) (recognizing that degree of “connection between the fee payer and offensive 

speech . . . loomed large in our decisions in the union and bar cases”). 

Consider the impossibility of tracing Mr. Wescott’s money to the expressive activity of 

IOLTA recipient organizations.  He tendered a retainer to RJB, which in turn deposited it in an 

IOLTA-approved account.  See Am. Compl. ¶¶ 89-92; see also Me. Bar R. 6(c)(1).  That account 

generated interest, which was automatically remitted, on at least a quarterly basis and together with 

all such other interest generated by IOLTA accounts, to MJF.  See Me. Bar R. 6(c)(4).  Upon 

receiving IOLTA funds, which amounted to nearly $2.5 million in 2023,21 MJF allocated a portion 

 
21  See Me. Just. Found., Annual Financial IOLTA Report (Apr. 8, 2024) at Tab 2, 
https://justicemaine.org/wp-content/uploads/2023-IOLTA-Annual-Financial-Report.pdf [hereinafter MJF 
2023 Report].  The report is incorporated into the Amended Complaint by reference.  See, e.g., Am. 
Compl. ¶ 13 n.1; Medina-Velazquez v. Hernandez-Gregorat, 767 F.3d 103, 105 (1st Cir. 2014). 
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of those funds to offset its own administrative costs, set aside a portion in reserves,22 and disbursed 

the remainder to six organizations that provide legal services to those in need in Maine.  See Me. 

Bar R. 6(e)(3).  Each of those organizations, in turn, deposited the disbursements as they saw fit, 

potentially intermingling them with money from other sources—private donations, government 

appropriations, and the like.  Finally, in Plaintiffs’ telling, each of these six organizations used some 

portion of the IOLTA funds that they received to engage in expressive activity.   

This multi-step process fatally weakens the connection between Mr. Wescott and any 

particular speech.  While Plaintiffs do not clearly identify the specific expressive activity of IOLTA 

recipient organizations with which they disagree, even if they had, it would be impossible to know 

whether, and to what degree, interest generated on Mr. Wescott’s retainer was used to those ends.23  

That speech therefore is not attributable to him and does not violate his First Amendment rights.  

Cf. Rumsfeld v. F. for Acad. & Institutional Rts., 547 U.S. 47, 66 (2006) (highlighting dissociation 

of law school from military recruiters’ speech by noting that, before their presence was required, 

“an observer . . . [would have] no way of knowing whether the law school [was] expressing its 

disapproval of the military, all the law school’s interview rooms [were] full, or the military 

recruiters decided . . . that they would rather interview someplace else.”); Glickman v. Wileman 

Bros. & Elliott, Inc., 521 U.S. 457, 469 (1997) (holding that government assessments for industry 

advertising do not abridge the First Amendment partly because they “do not compel any person to 

engage in any actual or symbolic speech”). 

 
22  MJF 2023 Report 5 (explaining that funds set aside for reserves ensure that funds will be available to 
these organizations should they encounter economically challenging circumstances).  
 
23  For the reasons identified above, Plaintiffs do not—and indeed cannot—identify the specific advocacy 
for which IOLTA funds are used.  Instead, they simply allege repeatedly, in conclusory fashion, that IOLTA 
funds are used for “systemic advocacy.”  Am. Compl. ¶¶ 21, 30 35, 39, 53, 59. 
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The disconnect between Mr. Wescott and the expressive activity that Plaintiffs challenge—

which, again, is at best left to implication in the Amended Complaint—is compounded by the fact 

that the six IOLTA recipient organizations are not a monolith.  By Plaintiffs’ admission, each 

provides legal representation to different groups, advocates for different causes, and ultimately 

directs their funding in different ways to support their clients.  See Am. Compl. ¶¶ 15-59.  As Justice 

Souter reasoned in his concurrence in the seminal compelled speech case, Board of Regents of 

University of Wisconsin System v. Southworth, when the government “collect[s] [a] fee that 

indirectly funds [a] jumble of other speakers’ messages,” no speech has been compelled.  529 U.S. 

at 239-40 (Souter, J., concurring).  Here, too, no particular message can be isolated from any of 

these six organizations and attributed to interest that was generated on Mr. Wescott’s retainer, such 

that he has not been compelled to subsidize speech with which he disagrees.  See Carroll, 768 F. 

Supp. at 1034-35 (allocation of portion of student activity fee to group a student objected to did not 

violate First Amendment for lack of “close association”). 

That said, even if there were a sufficiently direct connection, and interest on Mr. Wescott’s 

retainer was distributed directly to a cause that he found offensive and clearly identified as such, 

the IOLTA program still would not violate his First Amendment rights.  Unlike in Janus or Keller, 

the allegedly compelled subsidy—here, interest generated by an IOLTA account—is not money 

that Mr. Wescott would otherwise have pocketed.  The funds deposited in IOLTA accounts are 

only those so “small in amount or held for [such] a short period of time” that they “cannot earn 

interest or dividends for the client in excess of the costs incurred to secure such income.”  Me. R. 

Prof. Conduct 1.15(b)(4); Me. Bar R. 6(a), (c)(1).  Thus, but for the IOLTA program, Mr. Wescott’s 

money would not have generated any net interest, such that the IOLTA program’s existence has 

caused him no loss.  The Supreme Court of the United States employed similar reasoning in Brown, 

538 U.S. at 239-40, when it concluded that although a similar IOLTA program effectuated a taking 
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for purposes of the Fifth Amendment, the clients whose funds had been deposited were not entitled 

to any compensation for use of the interest generated. 

Similarly, the IOLTA program does not govern the conduct of Mr. Wescott.  It does not 

require him to do anything at all.  That the IOLTA program effectuates a taking under Brown, albeit 

one that does not run afoul of the Fifth Amendment, underscores that it is government that is 

collecting the interest generated by IOLTA accounts, and government that is directing the collected 

funds, here via MJF, to recipient organizations.  Individuals like Mr. Wescott are not forced by 

Maine’s IOLTA program to use their own money to support such organizations. 

These distinctions are significant.  A compelled subsidy implicates the First Amendment 

because it associates an individual with support of speech with which they disagree.  Thomas 

Jefferson made clear that he objected to “compel[ling] a man to furnish contributions of money” to 

support opinions with which he disagreed, A Bill for Establishing Religious Freedom, in 2 Papers 

of Thomas Jefferson 545 (J. Boyd ed. 1950), and the Supreme Court has similarly concluded that 

the First Amendment prohibits forcing individuals to “provide financial support” for a particular 

message, Janus, 585 U.S. at 893.  Here, Mr. Wescott has “provided” no “support” at all.  He 

suffered no loss, “gave” nothing, and expressed nothing in support of speech with which he 

disagrees.  Maine Bar Rule 6 does not compel him to do otherwise.  See Wash. Legal Found., 993 

F.2d at 980 (concluding that the IOLTA program does not compel speech in part because the 

plaintiffs had not been “compelled . . . to join, affirm, support or subsidize ideological expression 

of IOLTA recipient organizations in any way”). 

In short, Plaintiffs were not required to choose a payment arrangement that triggered 

IOLTA participation, and they are in any event insufficiently associated with the expressive activity 

of the six organizations that receive IOLTA funds.  Plaintiffs’ speech has not been compelled, and 

the IOLTA program does not violate their First Amendment rights.     
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C. Even if the IOLTA program compels Plaintiffs’ speech, it survives First Amendment 
scrutiny.   

 
Plaintiffs’ challenge to the IOLTA program is meritless for an additional reason.  Even if it 

compels their speech, the program supports access to justice in Maine, a compelling state interest 

that cannot be achieved through significantly less restrictive means.  See, e.g., Gaspee Project v. 

Mederos, 13 F.4th 79, 82-83, 95-96 (1st Cir. 2021) (affirming dismissal of the plaintiff’s First 

Amendment claim because Rhode Island’s Independent Expenditures and Electioneering 

Communications for Elections Act survived exacting scrutiny).  The IOLTA program therefore 

passes constitutional muster. 

When assessing the constitutionality of compelled support or subsidization of an 

organization, courts generally apply “exacting” scrutiny.  See, e.g., Janus, 585 U.S. at 894-95; 

United States v. United Foods, Inc., 533 U.S. 405, 413-14 (2001).  To satisfy exacting scrutiny, a 

compelled subsidy must “serve a compelling state interest that cannot be achieved through means 

significantly less restrictive of associational freedoms.”  Janus, 585 U.S. at 894.  The compelling 

state interest must be sufficiently neutral, Wooley, 430 U.S. at 717, and the subsidy must be 

disbursed in a neutral way, Southworth, 529 U.S. at 233-34.   

Beginning with the state’s interest in a mandatory IOLTA program—namely, to improve 

access to justice in Maine, see Me. Bar R. 6(e)(3); see also Report of the Judicial Branch IOLTA 

Working Group 7 (December 2019) [hereinafter IOLTA Working Group] 24—such an interest is 

plainly compelling.  In Brown v. Legal Foundation of Washington, when ruling that the State of 

Washington’s IOLTA program did not effectuate an unconstitutional taking, the Court determined 

that “[e]ven if there may be occasional misuses of IOLTA funds, the overall, dramatic success of 

 
24 The report and the statements of nonconcurrence are incorporated into the Amended Complaint by 
reference.  See Am. Compl. ¶¶ 62-64, 66; Medina-Velazquez, 767 F.3d at 105.  Because the report and the 
statements of nonconcurrence are not easily accessible online, the Maine State Defendants have attached it 
to their Motion as Exhibit A. 

Case 1:24-cv-00286-LEW     Document 21     Filed 10/15/24     Page 17 of 22    PageID #:
82



18 
 

these programs [serves a] compelling interest in providing legal services to literally millions of 

needy Americans.”  538 U.S. at 231-32 (emphasis added).  The Supreme Court drew a similar 

conclusion in Keller v. State Bar of California, when it upheld forced bar membership dues over a 

First Amendment challenge in part because states have a strong interest “in regulating the legal 

profession and improving the quality of legal services.”  Keller, 496 U.S. at 13-14; accord File v. 

Martin, 33 F.4th 385, 391-92 (7th Cir. 2022); Schell v. Chief Just. & Justs. of Okla. Sup. Ct., 11 

F.4th 1178, 1186-95 (10th Cir. 2021); Taylor v. Buchanan, 4 F.4th 406, 407-10 (6th Cir. 2021).  

The IOLTA program is likewise sufficiently neutral.  While Plaintiffs object to the six 

IOLTA recipient organizations as allegedly “uniformly left-leaning,” Am. Compl. ¶ 74, and levy 

generalized objections to how these organizations are selected, id. ¶ 78, they have not alleged with 

specificity how the program reflects viewpoint discrimination.  The applicable Maine Bar Rule is 

neutral.  See Me. Bar R. 6.  Plaintiffs likewise concede that the organizations collectively provide 

services to a diverse set of individuals in need in Maine, see, e.g., Am. Compl. ¶¶ 15, 31, 36, 51, 

and they have not identified a single organization that they believe has been unfairly excluded from 

the IOLTA program.  The mere fact that Plaintiffs disagree with some unidentified portion of the 

speech of the six IOLTA recipient organizations does not undermine the neutrality of the IOLTA 

program.  See Southworth, 529 U.S. at 232 (noting, in the context of concluding that a student 

activity fee passed constitutional scrutiny, that “[i]t is all but inevitable that the fees will result in 

subsidies to speech which some students find objectionable and offensive to their personal beliefs”). 

Maine’s IOLTA program also undoubtedly serves its stated interest in improving access 

to justice.  It provides a reliable source of funding to legal services organizations to fill gaps in 

Maine’s justice system, and it has done so to great effect for decades.  See IOLTA Working Group 

2-3, 7, 9-10 (describing magnitude and importance of IOLTA disbursements); see also Keller, 496 

U.S. at 13-14 (approving use of mandatory bar funds for purposes “germane” to the State’s 
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interest); Lathrop v. Donahue, 367 U.S. 820, 843 (1961) (“[I]n order to further the State’s legitimate 

interests in raising the quality of professional services, [the State] may constitutionally require that 

the costs of improving the [legal] profession in this fashion should be shared by the subjects and 

beneficiaries of the regulatory program, the lawyers, even though the [State Bar] created to attain 

the objective also engages in some legislative activity.”); McDonald v. Longley, 4 F.4th 229, 250 

(5th Cir. 2021) (use of mandatory state bar dues to provide legal services for the poor is “germane 

to both regulating the legal profession and improving the quality of legal services”).   

Further, while each of the six IOLTA recipient organizations provides direct legal services 

to their clients, the other legal services that they provide—which may be what Plaintiffs refer to as 

“systemic advocacy”—are equally essential to advancing the State’s interest.  Pursuing a client’s 

interests self-evidently can, for example, require work before multiple branches of 

government.  And when multiple clients present the same concerns, the most efficient way to 

address them may not necessarily be through litigation on behalf of individual clients, but rather by 

advocacy for legislative or administrative changes.  To that end, ILAP may push for improvements 

to immigration courts; MEJ may seek enhancements in access to housing; and PTLA may work to 

secure public benefits for groups of clients. 

For this reason, there is no bright line between direct client representation and what 

Plaintiffs appear to refer to as “systemic advocacy.”  Work beyond direct representation is an 

integral part of the legal services that IOLTA recipient organizations provide to clients and 

illustrates the broad range of ways that they advance the IOLTA program’s goal of increasing 

access to justice in Maine.   See IOLTA Working Group 6-10 (explaining how legislative lobbying 

enabled by IOLTA is key to client representation and promoting access to justice).   

Finally, the State’s goal of improving access to justice is not achievable through means 

significantly less restrictive of associational freedoms—assuming, for argument’s sake, that 
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associational freedoms are restricted by the IOLTA program at all.  By relying solely on interest 

generated from client funds that would not exist absent the IOLTA program, the program operates 

by a means far less restrictive than direct fees or taxes, as were at issue in Janus.  Further, unlike in 

Janus, where the Supreme Court concluded that “labor peace” could be achieved through means 

less restrictive than agency fees, see 585 U.S. at 895-96, IOLTA recipient organizations would not 

be able to provide a similar level of legal services absent IOLTA funding, or through a merely 

voluntary program, see, e.g., Wash. Legal Found. v. Texas Equal Access to Just. Found., 270 F.3d 

180, 183-84 (5th Cir. 2001) (explaining that when the IOLTA program was voluntary in Texas it 

generated $1 million annually as opposed to over $5 million annually when the program became 

mandatory); cf. IOLTA Working Group 10 (describing reliance on IOLTA for general operating 

funds).  And, as explained above, restricting the advocacy activity of IOLTA recipient 

organizations (beyond the degree to which they are already restricted by their status as 501(c)(3) 

Organizations) would significantly hinder their ability to serve their clients and, more broadly, 

improve access to justice in Maine.   

The IOLTA program accordingly withstands exacting First Amendment scrutiny. 

Conclusion 

 The Maine State Defendants respectfully request that the Court dismiss the claim against 

them in Plaintiffs’ Amended Complaint and enter judgment in their favor. 

Dated:  October 15, 2024   AARON M. FREY 
      Attorney General 
 
      /s/ Jason Anton 

JASON ANTON 
Assistant Attorney General 
 
Thomas A. Knowlton 
Deputy Attorney General 
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Heather A. Francis 
Assistant Attorney General 
 
6 State House Station  
Augusta, Maine 04333-0006  
Tel. (207) 626-8800  
Fax (207) 287-3145 
jason.anton@maine.gov 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 15, 2024, I electronically filed the above document 

with the Clerk of Court using the CM/ECF system, which will send notification of such filing 

to all registered participants as identified in the CM/ECF electronic filing system for this 

matter. 

 

 
      /s/ Jason Anton 

JASON ANTON 
Assistant Attorney General  
6 State House Station  
Augusta, Maine 04333-0006  
Tel. (207) 626-8800  
Fax (207) 287-3145 
jason.anton@maine.gov 

Case 1:24-cv-00286-LEW     Document 21     Filed 10/15/24     Page 22 of 22    PageID #:
87



EXHIBIT A 

Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 1 of 40    PageID #:
88



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 2 of 40    PageID #:
89



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 3 of 40    PageID #:
90



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 4 of 40    PageID #:
91



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 5 of 40    PageID #:
92



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 6 of 40    PageID #:
93



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 7 of 40    PageID #:
94



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 8 of 40    PageID #:
95



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 9 of 40    PageID #:
96



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 10 of 40    PageID
#: 97



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 11 of 40    PageID
#: 98



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 12 of 40    PageID
#: 99



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 13 of 40    PageID
#: 100



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 14 of 40    PageID
#: 101



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 15 of 40    PageID
#: 102



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 16 of 40    PageID
#: 103



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 17 of 40    PageID
#: 104



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 18 of 40    PageID
#: 105



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 19 of 40    PageID
#: 106



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 20 of 40    PageID
#: 107



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 21 of 40    PageID
#: 108



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 22 of 40    PageID
#: 109



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 23 of 40    PageID
#: 110



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 24 of 40    PageID
#: 111



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 25 of 40    PageID
#: 112



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 26 of 40    PageID
#: 113



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 27 of 40    PageID
#: 114



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 28 of 40    PageID
#: 115



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 29 of 40    PageID
#: 116



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 30 of 40    PageID
#: 117



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 31 of 40    PageID
#: 118



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 32 of 40    PageID
#: 119



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 33 of 40    PageID
#: 120



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 34 of 40    PageID
#: 121



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 35 of 40    PageID
#: 122



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 36 of 40    PageID
#: 123



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 37 of 40    PageID
#: 124



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 38 of 40    PageID
#: 125



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 39 of 40    PageID
#: 126



Case 1:24-cv-00286-LEW     Document 21-1     Filed 10/15/24     Page 40 of 40    PageID
#: 127



1 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

 
 
 
E. DAVID WESCOTT and RUSSELL 
JOHNSON BEAUPAIN, 
 

          Plaintiffs 
 
                         v. 
 
HON. VALERIE STANFILL, et al., 
 
                         Defendants. 
 

 
 
 
 
 
 

1:24-CV-00286-LEW 
 

 
REPLY MEMORANDUM IN FURTHER SUPPORT OF MOTION TO DISMISS OF 

MAINE STATE DEFENDANTS 
 
 Defendants Amy Quinlan and Valerie Stanfill (collectively, State Defendants) submit this 

reply memorandum in further support of their motion to dismiss the Amended Complaint filed by 

Plaintiffs E. David Wescott and Russell Johnson Beaupain (RJB).  In their Opposition to State 

Defendants’ Motion to Dismiss (Opp’n), Plaintiffs concede that their claims against the Maine 

Board of Overseers of the Bar (Board) are barred by sovereign immunity.  Opp’n at 1.  Their claims 

against the Board should therefore be dismissed.  See Brait Builders Corp. v. Mass., Div. of Cap. 

Asset Mgmt., 644 F.3d 5, 11 (1st Cir. 2011).  As to Plaintiffs’ remaining claims, as explained in 

State Defendants’ Motion to Dismiss (Mot.), Plaintiffs fail to plausibly allege that the IOLTA 

program compels their speech.1  Mot. at 10-16.  Moreover, even if it does, the IOLTA program 

passes both exacting scrutiny—the appropriate scrutiny level here—and strict scrutiny.  Mot. at 

17-20. 

 

 
1  Plaintiffs clarify that they are bringing only an as-applied challenge to Maine Bar Rule 6.  Opp’n at 7 & 
n.2. 
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ARGUMENT 
 

A. Plaintiffs have not plausibly alleged the requisite close connection between themselves 
and the speech that they claim they are compelled to support. 
 
Plaintiffs’ attempt to fortify the central premise of their claim, that the IOLTA program 

compels speech, boils down to two contentions: (1) there is no “practicable alternative” to the 

IOLTA program, Opp’n at 4-5 (citing Am. Compl. ¶¶ 85-87), and (2) Plaintiffs are entitled to a 

reasonable inference that Plaintiffs were being compelled to support the six IOLTA recipient 

organizations, Opp’n at 10-12.  Neither contention has merit.   

To begin, Plaintiffs’ assertion that they “had no choice” but to participate in the IOLTA 

program should not be credited because it is contradicted by the rules governing the IOLTA 

program on their face.  As State Defendants explained in their Motion, Maine Bar Rule 6 applies 

only when law firms hold client funds in trust.  Mot. at 10-11.  There is no dispute that Plaintiffs 

can, at their discretion, use any of several common arrangements that do not require a trust—e.g., 

a nonrefundable retainer, a flat fee, or a pay-as-you-go arrangement.  See Me. Bar R. 6(a), (c)(1); 

Mot. at 10-11.  Their participation in the IOLTA program is, by the express terms of the applicable 

rule, not required, and their speech is accordingly not compelled.   

Plaintiffs’ argument as to why there is a sufficient connection between their funding and 

the allegedly “left-leaning” activities of IOLTA recipient organizations is also paper thin and 

insufficient.  Initially, Plaintiff RJB offers no explanation as to how a law firm, which only places 

its clients’ money in trust, has any financial connection to the support of the IOLTA recipient 

organizations at all.  Its First Amendment rights are plainly not implicated here. 

As to Plaintiff Wescott, Plaintiffs’ argument amounts to an ipse dixit.  Plaintiff Wescott 

alleges that his retainer eventually makes its way in some form to “left-wing” organizations, such 

Case 1:24-cv-00286-LEW     Document 25     Filed 11/19/24     Page 2 of 9    PageID #: 158



3 
 

that the IOLTA program must compel speech.  Opp’n at 5-6.  But for the reasons explained in 

State Defendants’ Motion, the sheer number of links in the alleged causal chain renders any 

connection between Mr. Wescott and the activities of IOLTA recipient organizations so distant as 

to be meaningless under the First Amendment.  See Mot. at 13-14.  Indeed, it is no different than 

the connection between a taxpayer and the beneficiary government program—i.e., of no First 

Amendment significance.  See United States v. Frame, 885 F.2d 1119, 1132 (3d Cir. 1989). 

Plaintiffs’ Opposition nonetheless relies heavily on Janus v. American Federation of State, 

County, & Municipal Employees, Council 31, 585 U.S. 878 (2018).  But the connection between 

Mr. Janus’s financial support and the challenged speech in that case is far more direct than that 

alleged here.  In Janus, the Supreme Court concluded that forcing a public sector employee to pay 

an “agency fee,” which was remitted directly to the union that represented that employee’s 

bargaining unit, compelled speech in violation of the First Amendment.  Id. at 887-88, 891-916, 

929-30.  The “agency fee” supports the union’s activities in collective bargaining as well as other 

related activities, such as lobbying, social and recreational activities, advertising, litigation, and 

other services.  Id. at 888.   

Here, unlike in Janus, the IOLTA program, a vehicle of the State of Maine, is not a 

compelled subsidy for two important reasons.  First, contrary to Mr. Janus, Mr. Wescott makes no 

payment directly to the IOLTA recipient organizations.  See Opp’n at 12.  Rather, the IOLTA 

program does not exact a fee from either the law firm or a client of the law firm; interest that 

accrues from client money that a law firm exacts on a client is directed to MJF.  See Me. Bar 

R. 6(c)(4)(A).  Plaintiffs fail to plausibly identify a ready connection to the speech at issue, one 

sufficient to suggest compelled support in violation of the First Amendment.  See Mot. at 11-12; 

Frame, 885 F.2d at 1132-33; Lathrop v. Donohue, 367 U.S. 820, 859 (1961) (Harlan, J., 

concurring); Carroll v. Blinken, 768 F. Supp. 1030, 1034 (S.D.N.Y. 1991).   
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Certainly, in Janus, the Court did just that; it identified the activities that nonmembers 

directly paid for through agency fees.  Janus, 585 U.S. at 888.  But here, Plaintiffs do little more 

than highlight a handful of projects in which IOLTA recipient organizations have engaged, and 

they have not plausibly alleged that IOLTA program funds supported those expressive activities, 

never mind that Mr. Wescott’s accrued interest did so.  Opp’n at 5-6; see, e.g., Bd. of Regents of 

Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 239-40 (2000) (Souter, J., concurring) (explaining 

that when a government “collect[s] [a] fee that indirectly funds [a] jumble of other speakers’ 

messages,” no speech has been compelled).  Even if Plaintiffs need not trace money back to 

Mr. Wescott or RJB, as explained in State Defendants’ Motion, the expressive activity of the six 

organizations is not attributable to Mr. Wescott nor RJB because Mr. Wescott and RJB were not 

required to do anything at all by the applicable Maine Bar Rules.  Mot. at 16. 

Unlike Janus, there are multiple intervening steps between the client’s fund being placed 

in a trust account and the disbursement of the pooled interest to the six named civil legal aid 

organizations.  Mr. Wescott paid a retainer to RJB; RJB deposited that retainer in a trust account; 

and that interest was pooled with other interest accrued separating from the client any connection 

it had with the accrued interest.  Am. Compl. ¶¶ 89-92; Me. Bar R. 6(c)(1), (4).  MJF then 

distributed the pooled interest to civil legal aid organizations in Maine.  Am. Compl. ¶ 72; see Me. 

Bar R. 6(e)(3).  In light of these multiple steps, Plaintiffs are not entitled to a reasonable inference 

that interest accrued on Mr. Wescott’s retainer went to support causes that he and RJB oppose.  

See Mot. at 13-15.   

On this point, Plaintiffs’ reliance on Flast v. Cohen is misplaced.  See Opp’n at 9.  In that 

case, the Court ruled that Plaintiffs had standing, by virtue of being taxpayers, to challenge 

congressional action as being in violation of the Establishment Clause of the First Amendment.  

392 U.S. 83, 94-106 (1968).  The Court made no pronouncement as to the merit of the taxpayers’ 
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underlying claim, nor ever suggested that the taxpayers’ speech had been compelled in violation 

of the First Amendment.  Id. at 106 & n.26.  Here, State Defendants do not argue that Plaintiffs 

lack standing; rather, as State Defendants showed in their Motion, Plaintiffs’ Amended Complaint 

should be dismissed because they have failed to plausibly allege that their speech has been 

compelled in violation of the free speech principles of the First Amendment.   

Second, Mr. Janus lost money, while Mr. Wescott and RJB have not lost any money.2  See 

Brown v. Legal Found. of Wash., 538 U.S. 216, 239-40 (2003).  That is, given that the funds subject 

to IOLTA by their nature would not have otherwise generated payable interest, Me. Bar R. 6(c)(1), 

Mr. Wescott does not lose money by virtue of the IOLTA program.  Because he loses no money, 

he is not forced to “support,” in any sense of that term, the speech of those organizations.   

B. Although exacting scrutiny is the proper standard here, the IOLTA program also 
survives even strict scrutiny. 

 
As State Defendants explained in their Motion to Dismiss, exacting scrutiny is the proper 

standard to apply to the IOLTA program, because it concerns compelled subsidization of speech 

of an organization, rather than direct speech itself.  Mot. at 17-20; see Janus, 585 U.S. at 894-95; 

United States v. United Foods, Inc., 533 U.S. 405, 413-14 (2001); cf. Ams. for Prosperity Found. 

v. Bonta, 594 U.S. 595, 608 (2021).  The IOLTA program readily meets exacting scrutiny.  See 

Mot. at 17-20.  Even if the Court were to apply strict scrutiny to the IOLTA program, however, it 

passes constitutional muster.  See Mot. at 17-20.  Strict scrutiny requires that the state establish a 

compelling interest and that the burden or regulation at issue is narrowly tailored to achieve that 

interest.  See Williams-Yulee v. Fla. Bar, 575 U.S. 433, 444 (2015).   

Contrary to Plaintiffs’ assertion, the state’s interest here is plainly compelling.  The IOLTA 

program’s goal is to provide access to justice in Maine—such as providing legal services to those 

 
2  The Rule also provides that IOLTA involves only money that is held for such a short period of time or 
accrues a nominal amount so as to be subject to an interest-bearing account.  Me. Bar R. 6(c)(1).   
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in need—which the Supreme Court has made clear is a compelling interest.  See Me. Bar R. 6(e)(3); 

Mot. at 17-18; Brown, 538 U.S. at 231-32.  Contrary to Plaintiffs’ contention, the interest is not 

“elusive” or “incoherent.”  Opp’n at 13; see, e.g., Wash. Legal Found. v. Tex. Equal Access to Just. 

Found., 86 F. Supp. 2d 624, 636 n.6 (W.D. Tex. 2000) (suggesting that Texas has a compelling 

interest in “making legal services accessible to all citizens” and stating that Texas’s “interest in 

making legal services accessible would be achieved less effectively absent the existence of 

IOLTA”).   

Plaintiffs’ contention that Maine’s IOLTA program does not fund indigent legal fees 

misconstrues the IOLTA program, Brown, and State Defendants’ Motion to Dismiss.  Opp’n at 

12-16.  Like the IOLTA program analyzed in Brown, the IOLTA program in Maine funds the 

provision of legal services to those in need through IOLTA recipient organizations.  Further, while 

the IOLTA program in Brown required that funds “received from IOLTA accounts” be used “for 

tax-exempt law-related charitable and educational purposes,” Brown, 538 U.S. at 224-25, Maine’s 

IOLTA program is narrower.  It is “intended to provide services that maintain and enhance 

resources available for access to justice in Maine, including those services that achieve 

improvements in the administration of justice and provide legal services, education, and assistance 

to low-income, elderly, or needy clients.”  Me. Bar R. 6(e)(3).   

In any event, Plaintiffs do not argue that the IOLTA program is not narrowly tailored to 

achieve the interest of improving access to justice in Maine.  See Opp’n at 15.  Instead, they argue 

that the state could achieve access to justice for those in need by levying taxes on its citizens, or 

by soliciting voluntary contributions.  Opp’n at 15.  But neither alternative is a viable substitute.  

First, levying a tax is more restrictive than the IOLTA program because IOLTA costs nothing to 

the client or the law firm.  It would also spread costs beyond the legal field to those with no 

connection to the justice system.  Second, as explained in State Defendants’ Motion, IOLTA 
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recipient organizations would not be able to provide a similar level of legal services through 

voluntary contributions because there would be a decrease in the amount of interest that is accrued 

to support these organizations.  Mot. at 20; see, e.g., Wash. Legal Found. v. Tex. Equal Access to 

Just. Found., 270 F.3d 180, 183-84 (5th Cir. 2001); cf. Report of the Judicial Branch IOLTA 

Working Group at 9-10 (December 2019).  The IOLTA program is accordingly narrowly tailored 

to achieve the State’s goal of improving access to justice.  

Finally, contrary to Plaintiffs’ argument, the IOLTA program is sufficiently neutral.  Opp’n 

at 15.  As noted in the Working Group Report, MJF “has distributed IOLTA funds to six providers, 

which are commonly referred to as Maine’s ‘core’ non-profit providers of civil legal aid.”  IOLTA 

Working Group Report at 2.  Plaintiffs have not identified any organization that has been unfairly 

excluded from the IOLTA program.  See generally Am. Compl.; Opp’n.  Additionally, Plaintiffs 

incorrectly assert that “the IOLTA program diverts funds to causes that are ‘left-wing in their 

political orientation.’”3  Opp’n at 15.  The record shows that these six organizations provide direct 

legal services to a diverse population of individuals with different needs.  See Mot. at 3-7; Am. 

Compl. ¶¶ 15-59; IOLTA Working Group Report at 3.  Like in Southworth, the funds here are 

distributed to the “core” civil legal aid providers in Maine, and because they are distributed in a 

viewpoint neutral way, such a disbursement does not offend the First Amendment.  See Mot. at 

18-19; Southworth, 529 U.S. at 232.   

 
3  By alleging that the state expresses a preference for “left-wing” causes, Plaintiffs cherry-pick projects in 
which these six named civil legal aid organizations have engaged and statements from the Report of the 
Judicial Branch IOLTA Work Group.  Report of the Judicial Branch IOLTA Working Group at 2-3, 8, 12 
n.23 (December 2019); Opp’n at 5 n.1, 15 (stating “systemic advocacy . . . [i]n short[] refers to promoting 
left-leaning laws and policies in the State of Maine”).  As explained in the IOLTA Working Group Report, 
these organizations engage in direct legal services along with some amount of legislative lobbying, impact 
litigation, and administrative advocacy.  IOLTA Working Group Report at 2-3, 6-8, 12-14.  Plaintiffs also 
ignore, or at least fail to concede, that activities they disagree with, such as legislative lobbying, are 
activities the organizations do not engage in to an extent that would jeopardize their 501(c)(3) tax status.  
See IOLTA Working Group Report at 10-11; Mot. at 4 & n.9.   
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CONCLUSION 

For the above reasons, and those set forth in their Motion to Dismiss, State Defendants 

respectfully request that the Court dismiss the claims against them in Plaintiffs’ Amended 

Complaint and enter judgment in their favor. 

Dated: November 19, 2024   AARON M. FREY 
      Attorney General 
 
      /s/ Heather A. Francis 

HEATHER A. FRANCIS 
Assistant Attorney General 

 
Jason Anton 
Assistant Attorney General 
 
Thomas A. Knowlton 
Deputy Attorney General 
 
6 State House Station  
Augusta, Maine 04333-0006  
Tel. (207) 626-8800  
Fax (207) 287-3145 
Heather.francis@maine.gov 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on November 19, 2024, I electronically filed the above document 

with the Clerk of Court using the CM/ECF system, which will send notification of such filing 

to all registered participants as identified in the CM/ECF electronic filing system for this 

matter. 

 

 
      /s/ Heather A. Francis  

HEATHER A. FRANCIS 
Assistant Attorney General  
6 State House Station  
Augusta, Maine 04333-0006  
Tel. (207) 626-8800  
Fax (207) 287-3145 
Heather.francis@maine.gov 
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