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TITLE: Drafting Wills For Relatives 
 
QUESTION: May an attorney ethically draft wills and other estate plans for relatives in which 

the attorney or the attorney’s spouse may participate as beneficiaries? 
 
OPINION: If the attorney, his spouse, or members of his family receive no more than would 

be received in an intestate situation, there are minimal ethical problems in the 
drafting of a will or estate plan for a relative.  It is, of course, assumed that the 
testator is competent and that there is no duress, fraud, deception, or other 
impropriety in the drafting of the instrument.  With a marital or other close 
family relationship between the parties, the attorney-draftsman is the natural 
object of the bounty of the testator, and the legacy is a reasonable one. 

 
  While these exceptional circumstances justify the passing of a greater 

than intestate share of the estate, care must be taken to avoid even the 
appearance of impropriety, which might open the will to challenge.  The 
attorney-draftsman would be well advised to urge the testator-relative to seek 
independent counsel for the drafting of the will. 

 
  In no event should the attorney suggest himself, his spouse, or any of his 

immediate family as sole or primary beneficiary of the testator’s estate.  Some 
courts draw the legal presumption of undue influence when the attorney-
draftsman is beneficiary, even in the absence of actual wrongdoing.  In 
summary:  the attorney should advise the testator of the potential problem that is 
created, and draft the instrument only after determining that the bequest is 
reasonable under the particular surrounding circumstances.  If there is any doubt 
as to this, prudence requires that independent counsel should be employed to 
draft the will or the legacy provision in a codicil to the will. 
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