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 You have requested an opinion from the Professional Conduct Committee as to a 
possible conflict of interest you may have.  You also recognize a second issue involving a 
possible breach of confidence of a client.  Our response is based upon the facts contained in 
your letter of July 10, 1974 to the Committee. 
 
 Although the common law wife selected you as the attorney for the estate, you have told 
me that you felt you were representing the estate of the deceased and the decedent’s brother, 
who was going to be named as administrator of the estate.  For this reason, you held up on the 
probate of the estate pursuant to instructions given to you by the brother three days after the 
initial conference, and you drew up new documents that did not recognize the common law 
wife pursuant to instructions given to you by the brother’s wife about a month later. 
 
 The general rule is that an attorney who has acted for one client cannot thereafter 
undertake representation of a client whose interest are adverse to those of the first client.  This 
rule is applicable notwithstanding that the attorney was not compensated by the first client and 
even though the attorney did not receive any confidential information from the first client.  See 
Annotation: Propriety and Effect of Attorney Representing Interest Adverse to that of Former 
Client, 52 ALR 2d 1243.  The concept of the rule is embodied in Canon 5 of the Code of 
Professional Responsibility that “a lawyer should exercise independent professional judgment 
on behalf of a client”.  As noted in Ethical Consideration 5-14, a problem arises in this area 
“whenever a lawyer is asked to represent two or more clients who may have differing interests, 
whether such interests be conflicting, inconsistent, diverse or other discordant”. 
 
 One of the typically recurring situations involving potentially differing interests is 
where a lawyer is asked to represent the beneficiaries of the estate of a decedent.  Ethical 
Consideration 5-17.  A lawyer should resolve all doubts against the propriety of representing 
differing interests.  Ethical Consideration 5-15.  A lawyer, of course, cannot represent both 
sides in litigation and he should not represent first one side and then the other in litigation.  See 
Footnote 19 to Ethical Consideration 5-15; ABA Canon 6.  Thus, since you first represented the 
estate and the administrator, you cannot now represent with propriety the common law wife 
who, you state, would like you to present her claim against the estate. 
 
You ask if it would be a breach of confidence for you to bring a claim against the estate.  The 
deceased’s brother’s admission and acknowledgement of the common law wife’s right to 
inherit may not be protected by the attorney-client privilege, since it was made in front of the 
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common law wife.  As we have indicated above, however, you are precluded on other grounds 
from bringing such a claim against the estate. 
 

Additionally, you are a potential witness in the common law wife’s claim against the 
estate.  Your participation as counsel for the wife would be inconsistent with your role as a 
witness.  Ethical Consideration 5-9.  Doubts should be resolved in favor of the lawyer testifying 
and against his becoming or continuing as an advocate.  Ethical Consideration 5-10.  A lawyer 
shall not accept employment in contemplated or pending litigation if he knows or it is obvious 
that he or a lawyer in his firm ought to be called as a witness, except under certain 
circumstances.  Disciplinary Rule 5-101(B); see Disciplinary Rule 5-102(A). 
 
  In conclusion, we feel that you would have a conflict of interest if you represented the 
common law wife in her claim against the estate and that you are a potential witness in 
prospective litigation.  Therefore, in our opinion, you should not represent the common law 
wife in this matter. 
 
 This formal opinion letter confirms which I previously mentioned to you on the 
telephone.  The Committee commends you for taking the trouble to make inquiry on doubtful 
ethical problems and hopes that this opinion will be helpful to you in future situations. 
 
       Very truly yours, 
 
       Robert A. Raulerson 
       On Behalf of 
       Committee on Professional Conduct 
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