
Page 1 of 2 

FO 1975 
 

NEW HAMPSHIRE BAR ASSOCIATION 
Ethics Committee Formal Opinion  

Attorney Practicing as a Real Estate Broker 
 

December 5, 1975 
 
FORMAL OPINION  
 

New Hampshire Supreme Court 
Committee on Professional Conduct 

 
FORMAL OPINION 

 
 This Committee has been presented with the question as to whether it is ethically proper 
for a practicing attorney simultaneously to hold a broker’s license and operate a real estate 
brokerage business.  Any attorney in this state is exempted from the requirement of obtaining a 
real estate broker’s license so long as he is acting “…in the performance of his duties as an 
attorney…”  R.S.A. 331-A:2.  However, approximately twenty active members of the New 
Hampshire Bar Association presently hold broker’s licenses, some of whom are involved, in 
varying degrees, in the brokerage business.  Following notice to the New Hampshire Bar, a full 
hearing was held on October 29, 1975, at the Supreme Court Chambers, Concord, N.H.  
Several attorneys presented oral argument and others submitted written memoranda. 
 
 The predecessor of this committee, the New Hampshire Bar Association’s Professional 
Conduct Committee, considered this issue previously, and in Informal Opinion No. 2 (July 30, 
1970) stated:  “…it would be improper and unprofessional for a lawyer who is engaged in the 
active practice of law in the State of New Hampshire to be at the same time a licensed real 
estate broker or agent.” 
 
 The Committee takes note of the fact that several attorneys have held broker’s licenses 
without ever using them and wish to maintain the option of later concluding the active practice 
of law and entering the brokerage business without then being required to obtain a new license.  
The Committee is of the opinion that no unprofessional conduct results from the holding of 
dual licenses so long as a practicing attorney in no way engages in a brokerage business.  
Furthermore, the Committee is of the opinion that no unprofessional conduct results from an 
attorney who holds an inactive membership in the New Hampshire Bar association and who 
engages in an active brokerage business.  In all other respects, the Committee affirms Informal 
Opinion No. 2. 
 
 While it is undisputed that an attorney is not ethically precluded from operating a 
business entirely separate from his law business, experience has shown that grave problems 
inevitably arise when the attorney attempts simultaneously to operate a “law related” business, 
such as real estate brokerage.  Several members of the Bar have urged the Committee to 
approve such a dual practice and to consider complaints only on a case-by-case basis.  We find 
that this approval would not properly protect the public. 
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 Permitting an attorney/broker dual practice would, under the Canons of the Code of 
Professional responsibility, create, inter alia, the following problems:  Conflict of interest, 
advertising, solicitation, “feeding”, breach of the attorney/client relationship, public confusion, 
billing and sharing of fees.  The Committee and the courts have seen evidence of the real 
problems this situation produces.  See Hines v. Donovan, 101 N.H. 239, 243.  No matter how 
carefully an attorney/broker is to the Canons of Ethics, it is likely that many members of the 
public will be unable to grasp the distinction between an attorney/broker practicing law and an 
attorney/broker engaging in a brokerage business.  Thus, the Committee believes that the 
“appearance of impropriety” cannot be avoided. 
 
 When one voluntarily elects to become a member of the legal profession, he subjects all 
his actions to the highest standards of conduct and often must decline opportunities, however 
inviting or rewarding, that would be permissible for others.  Such sacrifices are indispensable to 
the attainment of the trust and confidence of the public which are the sine qua non of the 
profession. 
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