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Labor and Employment Law 

By Tom Jarvis

 With many 
law firms return-
ing to in-person or 
hybrid work after 
two years of iso-
lation and stress 
caused by the Co-
vid-19 pandemic—
combined with the 
staffing shortages 
created by the so-
called Great Resig-
nation—employee 
wellness is a grow-
ing concern. 
 While there 
are various ways 
for firms to address wellness, one of the 
more tangible— albeit less obvious—is 
the office itself.
 When thinking about employee well-
being in a law firm, office design may 
not be the first thing that comes to mind. 
However, our environment is a factor in 
our mental health, which ultimately af-
fects productivity. Drab colors and poor 
lighting can contribute to feelings that 
lead to depression and anxiety. 

 Redesigning offices with a focus 
on employee well-being is becoming a 
worldwide trend—and some New Hamp-
shire law firms are following suit. 
 When Concord firm Pastori Krans 
moved into their new space in 2020, they 
hired Warrenstreet Architects to make 
their vision come to life.
 “Our office definitely thrives on mak-
ing sure that our morale stays up, and a 

Designing Wellness in the Firm:
A New Trend in Addressing 

Staff Wellbeing

Domestic Violence Task Force 
Makes Recommendations

Governor Sununu Signs Executive Order Reestablishing Governor’s 
Commission on Domestic Violence, Sexual Assault and Stalking

By Kathie Ragsdale

 Circuit Court Judge John T. Pendleton 
tells the young hockey players he coaches 
not to worry about losing, but to concentrate 
on winning.
 “If you’re consumed about losing or 
making a mistake, you’re not in the right 
place to play your best,” says the Concord 
native, an assistant coach for the Ports-
mouth-Newmarket high school hockey 
team.
 It’s a philosophy he brings to the bench, 
where he is often called upon to make diffi-
cult decisions in cases where, for example, 
terminating someone’s parental rights might 
be devastating to the parent but in the best 
interests of a child.
 “It’s very stressful to make decisions 
in cases where there is so much emotion,” 
says Pendleton, nominated to the court in 

December 2015 by then-Gov. Maggie Has-
san. “The impact of your decision has such 
far-reaching consequences. If you get con-
sumed worrying about that, you don’t make 
the right decision.”

John T. Pendleton: A Judge 
With a Personal Touch

By Scott Merrill

 Governor Chris Sununu signed 
an Executive Order on April 11 rees-
tablishing the multidisciplinary Gov-
ernor’s Commission on Domestic 
Violence, Sexual Assault, and Stalk-
ing after a ten-year absence. 
 In a statement, Sununu said, “I 
am looking forward to working with 
this group so that we can develop, 
support, and implement initiatives 
that address the needs of victims and 
survivors.”
 The decision to reconvene the 
Commission followed a domestic 
violence task force report released in 
March.  
 The task force’s 60-page report, 
put together by a multidisciplinary 
group representing victim’s rights 
advocates, plaintiff’s attorneys, criminal de-
fense attorneys, county prosecutors, judges 
and other court staff, recommended reestab-
lishing the Commision.. 
 The task force and its recommenda-
tions came in the wake of an internal review 
committee created by the judicial branch to 
investigate the high-profile case of L.S.
 The request of L.S., 33, for a final or-
der of protection was denied by a Hampton 
judge after a hearing on Oct. 20, 2021. She 
was subsequently shot in the head by her 
boyfriend, who then committed suicide, on 
Nov. 15, 2021. 
 Annually, 6,100 new domestic vio-
lence and civil stalking cases are filed in the 
Circuit Court, the task force report states. 
This number comprises about 5.4% of the 
total new cases filed in the Circuit Court 
each year.
 The internal review committee formed 
immediately after the incident, issued a 
report eight days later finding the judge’s 
denial of L.S.’s request for a final order of 
protection “a reasonable application of cur-
rent New Hampshire law to the facts of the 
case.” The report reflected that the judge’s 
conclusion the plaintiff failed to prove the 
defendant’s conduct constituted a “credible 
present threat” under New Hampshire’s do-
mestic violence statute was consistent with 
prior cases interpreting the law.
 The task force, chaired by New Hamp-
shire Supreme Court Associate Justice Anna 

Barbara Hantz Marconi, was established 
on Dec. 9, 2021, and was charged with 
conducting a systemic review of domestic 
violence cases in the New Hampshire court 
system. Its review included examining court 
practices and procedures in cases involving 
domestic violence; analyzing New Hamp-
shire’s domestic violence law RSA chapter 
173 B—focusing on the legal definition 
of “abuse” and its relationship to intimate 
partner violence; as well as reviewing court 
forms, and opportunities to provide victims 
of domestic violence increased access to le-
gal counsel and victim’s advocates.
 Justice Hantz Marconi said the biggest 
take away from her work on the task force 
was the need for the Governor’s Commis-
sion on Domestic and Sexual Violence—
active from 1993 until 2013—to reconvene. 
And, in fact, on April 11, the Commission 
was reformed.
 NHLA attorney Mary Krueger, a vic-
tims’ rights advocate in the mid-90s and 
member of the recent task force, recalled at-
tending Governor’s Commission meetings 
early in her career and believes restarting 
them will help to bring accountability and 
foster strong relationships.
 “There’s a level of accountability that 
goes along with having strong relationships 
with people,” she said. “When you know 
people, you’re more likely to assume best 
intentions and, in the culture war climate 

The main lobby of Pastori Krans, sporting the exposed brick and glass walls 
of the adjoining conference room. Tom Jarvis/Bar News

John T. Pendleton on the bench. Courtesy 
Photo

New Hampshire Supreme Court Justice Anna Barbara 
Hantz Marconi (center) provides opening remarks dur-
ing a public hearing in late January for the New Hamp-
shire Supreme Court Task Force on Domestic Violence. 
Scott Merrill/Bar News
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 Registration opens next week for 
the NHBA’s 2022 Annual Meeting held 
at the Mountain View Grand Resort in 
Whitefield, NH, June 17-18. 
 The Mountain View Grand is indeed 
a grand hotel, offering gracious hospitali-
ty with “first-class comfort and casual el-
egance.” You will find plenty of activities 
available on site, including a spa, pools, 
golf, walking trails, mountain biking, 
clay tennis courts, games, and a working 
farm. The resort’s website (https://www.
mountainviewgrand.com/) provides a 
glimpse at the fascinating history of the 
Mountain View Grand starting in 1865. 
Annual Meeting attendees, as part of the 
two-day event, are invited to a presenta-
tion/walking tour that will chronicle the 
resort’s history.
 At the meeting we will celebrate 
newly appointed and retiring judges, 50-
year members of the Bar, and award recipi-
ents at Friday evening’s Honors & Awards 
Banquet. CLE video replays will also be 
available for attendees seeking continuing 
education. And, of course, we’ll enjoy fine 
dining and excellent company from begin-
ning to end.
 NHBA President Richard Guerriero 
extends his warm invitation, saying, “After 
over two years of virtual meetings, we are 
finally able to meet in person again. Being 
online might be more efficient, but it is no 
substitute for seeing friends and colleagues 
in person. I am very much looking forward 
to the Annual Meeting at the Mountain 
View and I hope to see as many people as 
possible there.” 
 As dazzling as the White Mountain 
setting is, the event most importantly pro-
vides us the opportunity to come together 
– to socialize, celebrate, learn, and relax. 
 This year’s Annual Meeting will pro-
vide guests with many choices. Whether 
you prefer to relax and unwind or stay ac-
tive from morning to night, you will find 
just the right mix for you. We’ve arranged 
guided hikes, ax throwing, lawn games, 
late-night campfires, and much more. 
 Bring your mountain bike or rent 
one. Bring your golf clubs. Enjoy the spa 
and pools. The 18-hole course is open to 
the public and tee times will be available 
mid-May. Enjoy all that the Mountain View 
Grand Resort & Spa has to offer whether 
you attend solo or come with your whole 
family, whether you’re a first-time regis-
trant or a long-time attendee. 
 On Saturday evening, during the Presi-
dent’s Reception and Banquet, we will rec-
ognize Leadership Academy graduates and 
acknowledge the contributions of the Board 
of Governors’ officers and board members. 

2022 Annual Meeting: In Person and In the Mountains

The program will close with the passing of 
the gavel to 2022-2023 President Sandra 

Cabrera, just before comedian Juston McK-
inney takes the stage to entertain us with his 

unique New England-
centered humor.
 George Moore, ex-
ecutive director of the 
NHBA is looking for-
ward to the collegiality 
that distinguishes the 
New Hampshire Bar. 
     “After over two years 
of digital isolation, join 
your fellow members 
with traditional  in per-
son activities and catch 
up on those things you 
will never get to know 
on a zoom call,” he 
said. 
   Watch NHBA E-Bul-
letin, Bar News, and 
social media for regis-
tration information and 
more details. 

From left, Anne Guerriero, current NHBA President Richard Guerriero, 
NH Supreme Court Justice James P. Bassett, Dianne Philpot and Edward 
Philpot at the 2019 NHBA Annual Meeting held at the Mount Washing-
ton Inn and Resort. NHBA Photo 
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Member Services

By Misty Griffith

 In March 2021, the NHBA introduced 
the Mentor Advice Program to connect new, 
or new-to-New Hampshire attorneys with 
an experienced mentor. While the NHBA 
had previously offered a mentor program, 
the former program had not been active for 
several years. The new Mentor Advice Pro-
gram (MAP) continues the important work 
of assisting new attorneys with their transi-
tion to the NH legal community by provid-
ing guidance from experienced mentors. 
 Participants in the program enjoy the 
feeling of connection with other attorneys 
and the opportunity to exchange ideas and 
learn from new perspectives. Attorney Ke-
ziah Colleton, a 2020 Bar admittee who has 
opened her own practice, Colleton Law, 
PLLC, began participating in MAP in April 
2021. In describing her experience, Colle-
ton said, “as a new attorney, it was invalu-
able to have someone to speak to that was 
open to having discussions. It was so nice 
to have someone in the same practice area 
to go to ask questions not only about the 
practice of law, but practice management.” 
Other advisees have described their men-
tors as “accessible and helpful,” “encourag-
ing,” “reassuring,” and “supportive.” MAP 
seeks to promote positive relationships 
among members of the NHBA, and the 
mentors who volunteer their time embody 
the collegiality of NHBA members.
 During the program’s first year, MAP 
has had over 140 participants. This in-
cludes 85 mentors from more than 60 firms 

statewide. MAP has participants from ev-
ery county, as well as NHBA members in 
Massachusetts, Vermont, and Maine. More 
than 55 mentors have been paired with an 
advisee and 30 plus mentors are currently 
available in the mentor pool.  Having a ro-
bust pool of available talented mentors is 
one important key to the success of MAP, 
and the continuing availability of excellent 
mentors is necessary to sustain the pro-
gram. Mentors who have participated in the 
program have described their experience 
as “rewarding,” “fun,” and “enjoyable” 
and have shared that they loved connecting 
with “bright,” “enthusiastic,” and “eager to 
learn” new attorneys.
 The Mentor Advice Program is de-
signed for maximum flexibility to allow 
each pair to connect in the manner most 
convenient for them. While some pairs 
meet in person for coffee or lunch, others 
have connected entirely by virtual means 
taking advantage of video conferencing 
technology. One mentor said of MAP, “the 

Mentor Advice Program Celebrates Successful First Year

Program does a real service by pairing the 
advisee and the mentor and facilitating the 
initial contact. From there the relationship 
can go wherever the mentor and advisee 
wish it to go.” The program commitment is 
only for six months, but pairs are encour-
aged to continue the relationship beyond 
that time as they see fit.
 MAP is also meeting the real need for 
mentoring in the more rural areas of the 
state. Manchester, Concord, and Nashua 
combined account for only 22% of advi-
sees. Currently, MAP has advisees from 34 
different cities and towns from Temple to 
Littleton, Newport to Hampton, and Con-
way to Swanzey. While advisees come 
from firms of every size, more than half 
are from firms with five or fewer attorneys, 
including 19 new attorneys who are solo 
practitioners. Additionally, MAP has advi-
sees who are working for the government, 
nonprofit organizations, and corporate legal 
departments.
 Advisees are paired with a mentor 

based on practice areas of interest, size and 
type of firm or employer, and geography. 
Though with virtual meeting possibilities, 
geography is not a barrier to an otherwise 
good match. Commonality of practice areas 
is the most important factor taken into con-
sideration unless an advisee has other stated 
priorities such as networking or guidance 
managing a solo practice. The most fre-
quently requested practice areas are estate 
planning and family law. Criminal law has 
also been very popular. When an applicant 
expresses an interest in a particular area of 
practice, if there is not someone in the men-
tor pool who is a good match, the program 
coordinator will reach out to experienced 
attorneys to find someone who is willing to 
volunteer. MAP is always happy to receive 
new mentors. More volunteers who have 
experience in estate planning and criminal 
law are particularly needed.
 MAP is continually introducing new 
mentoring pairs. Many experienced men-
tors are looking forward to connecting with 
an advisee. New attorneys, take advantage 
of this exceptional resource provided by the 
NHBA. Sign up for MAP today so that you 
can be paired with a mentor who will help 
you reach your fullest potential profession-
ally. 
 Applications for both advisees and 
mentors are available at https://nhbar.org/
mentor-advice-program.  If you have ques-
tions, contact Member Services Coordina-
tor Misty Griffith mgriffith@nhbar.org. 

“As a new attorney, it was invaluable to 
have someone to speak to that was open 
to having discussions. It was so nice to have 
someone in the same practice area to go to 
ask questions not only about the practice of 
law, but practice management.”               

Attorney Keziah Colleton
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 June 1, 2022, is the 
deadline for reporting NHM-
CLE credits and NHMCLE 
Program Coordinator, Can-
dy Chase, is there to help 
attorneys meet their require-
ments under Supreme Court 
Rule 53. 
 720 minutes of NHM-
CLE approved credit, in-
cluding 120 minutes of eth-
ics or professionalism, are 
required each year, and attorneys must 

NHMCLE Reporting

Opinions

 Recently, New Hampshire’s top pros-
ecutors penned an Op-Ed in this paper 
seeking to respond to, as they put it, “some 
members of the defense bar and the public 
that have suggested that there are prob-
lems with prosecutorial misconduct in New 
Hampshire.”
 Their piece ends with the sweeping 
conclusion that, “there is no widespread 
prosecutorial misconduct in New Hamp-
shire.” But what have they done to inves-
tigate?  Rather than a reflexive closing of 
ranks, New Hampshire’s top law enforce-
ment officials must take seriously allega-
tions of prosecutorial misconduct and fix a 
flawed system of discovery review and dis-

closure to criminal defendants.                 
 Our constitution requires the govern-
ment provide criminal defendants with ex-
culpatory evidence in its possession. Due 
process demands a fair trial before our gov-
ernment locks a citizen in a cage. While the 
criminal defense bar is not a monolith, most 
defense lawyers would agree that the major-
ity of New Hampshire prosecutors strive to 
act diligently and ethically while meeting 
their constitutional obligations to provide 
defendants and their attorneys with favor-
able evidence. But recent events give reason 
to believe that the current system does not 
work. 
 Readers don’t have to take the word of 

defense lawyers on this. Instead, they can 
read the words of judges that are responsi-
ble for assuring trials are fair. As covered by 
this paper, last year the federal court in Con-
cord overturned the conviction of Imran Al-
rai after the government failed to turn over 
exculpatory evidence related to an expert 
witness. The Hon. Joseph Laplante vacated 
Alrai’s conviction because, “the prosecution 
withheld or otherwise failed to disclose evi-
dence.” The judge noted that this failure was 
exacerbated by the fact that “the prosecu-
tion repeatedly asserted that it had satisfied 
or exceeded its discovery obligations, and 
that the defendant’s discovery requests were 
desperate or excessive, further complicating 
and obstructing the discovery process.”                 
 This paper also reported that last sum-
mer the United States Attorney’s Office 
dropped charges against Nathan Craigue 
mid-trial. In that case, the government ac-
cused Mr. Craigue of lying to OSHA inves-
tigators after a worker died at his job site. 
During trial, it came out that a government 
witness had been paid $80 by the Concord 
Police for his testimony earlier in Craigue’s 
case. The defense had never been informed. 
The presiding judge, Hon. Landya McCaf-
ferty expressed grave concern about the 
government’s repeated failure to disclose 
information to the defense, noting that: 
“The fact that highly similar misconduct 
has happened at least twice in this United 
States Attorney’s Office within a short time 
span raises concerns about the seriousness 
to which the government takes its constitu-

How Hard Did They Look for Misconduct?
New Hampshire Association of Criminal Defense Lawyers Board of Directors

tional disclosure obligations.”                 
 Similar issues have arisen at the state 
court level. In 2020, the Strafford County 
Superior Court declared a mistrial in Timo-
thy Verrill’s double homicide trial after it 
was discovered that large swaths of evi-
dence had not been shared with the defense. 
In response, the Attorney General’s office 
told the Court that: “Although the acknowl-
edged discovery violations in this case have 
been serious, they were neither willful nor 
malicious, and were the product of unique 
and unprecedented negligent oversight 
rather than systematic dysfunction by either 
police or prosecutors.”
 In August 2017, State Trooper Haden 
Wilber illegally obtained evidence regard-
ing Robyn White, causing her to be wrongly 
incarcerated for 13 days and subjected to 
multiple invasive searches of her body. He 
then lied repeatedly to investigators about 
this conduct. Although prosecutors even-
tually dismissed all charges against Ms. 
White, Trooper Wilber was not terminated 
as a police officer until August 2021. In the 
interim, his name was not placed on the 
Exculpatory Evidence Schedule, and few, 
if any defendants or their lawyers were in-
formed by prosecutors of Trooper Wilber’s 
dishonesty. Presumably, Trooper Wilber 
made hundreds of arrests in the interim, 
and many defendants entered guilty pleas 
or were convicted at trial without benefit of 

MISCONDUCT  continued on page  5

enter their course in the At-
torney Reporting Tool (ART) 
system. Affidavits for the 
reporting period (June 1 to 
May 31) can be filed on June 
1st only after the completion 
of 720 mins.
 Ms. Chase is avail-
able to assist members with 
any compliance questions or 
problems that may arise and 
to administer the NHMCLE 

Attorney Reporting Tool (ART).  
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Opinions

 Judge Ketanji Brown Jackson has been 
hounded over her qualifications since being 
named Supreme Court nominee in Febru-
ary. Television personalities have demanded 
her LSAT score, US senators have parsed 
reading lists at schools where she sits on 
the board, and both have belittled her ca-
reer experience. No one has questioned her 
credentials or qualifications based on one 
thing, however, a thing she mentioned three 
times in the opening remarks of her hearing: 
she is a Harvard grad.
 Over the last 65 years, graduates of 
only eight law schools have been confirmed 
for seats on the Supreme Court. Sixty five 
years ago, President Eisenhower nominated 
fellow Kansan, Charles Evans Whittaker, 
who had attended Kansas City School of 
Law, to the bench. as a conservative-leaning 
swing vote early in the Warren court, but 
with every new appointment his legacy in 
Supreme Court history becomes clearer: he 
is the last graduate of a public law school 
appointed to the court.
 Since then, senators have given their 
advice and consent to a steady stream of Ivy 
Leaguers and others from a small circle of 
well-known private schools. Justice Amy 
Coney Barrett is the only nominee in that 
time from a unique institution, Notre Dame, 
and she is the only sitting justice not to have 
earned her degree in New Haven or Cam-
bridge. That will not change when Brown 
Jackson takes her oath. 
 Brown Jackson is a landmark appoin-
tee, long-overdue representation for Black 

women and likely to be a tremendous jus-
tice. But the 2020 presidential election gave 
us the first completely non-Ivy winning 
ticket since Carter-Mondale and a unique 
opportunity to appoint judges and justices 
from outside the inner sanctum. Even with 
President Biden’s promise to nominate 
a Black woman, the pool of immensely 
qualified jurists included several public law 
school graduates. Tamika Montgomery-
Reeves is the first Black woman to serve 
on the Delaware Supreme Court, which by 
virtue of its state’s unique place in corporate 
America, hears vital and complex issues of 
business law. Before that appointment, she 
was an equity court judge and practiced as a 
litigator in two states. J. Michelle Childs is a 
federal judge in the District of South Caro-
lina and former state appellate judge. She 
was also a partner at her firm before becom-
ing Deputy Director of the South Carolina 
Labor Department and Commissioner of the 
State’s Workers’ Compensation Commis-
sion. They graduated from the University of 
Georgia School of Law and the University 
of South Carolina School of Law, respec-
tively.
 Here in New Hampshire, where there is 
only one law school in the state and it hap-
pens to be public, there are currently zero 
public-law-school-educated federal district 
court judges. This may reflect a bigger prob-
lem in the legal profession. Trial judges are 
usually nominated from a pool of senior at-
torneys at noted law firms and government 
agencies, many of whom were law clerks. If 

Building a More Diverse Bench of Future Judges by Considering 
Public Education Backgrounds 

our district, which again, contains no private 
law schools, cannot produce publicly edu-
cated judges, it must be because our judicial 
pipeline is most open to attorneys trained at 
private schools, which necessarily means 
trained out of state.
 The appointment of a Black woman to 
the court is important and worth celebrat-
ing because perspectives are important. Ju-
risprudence is best served when courts are 
populated with judges with diverse experi-
ences, diverse backgrounds, and diverse ed-
ucations. Right now, half as many members 
of this country’s highest and most visible 
court graduated from non-Ivy law schools 
as were in high school at Georgetown Prep 
in 1982 alone. By overlooking publicly ed-
ucated attorneys, we are overlooking those 
who for financial or other reasons could 
not win seats in often exclusionary private 
legacy institutions. In the interest of rich, di-
verse opinions and a strong, representative 
judiciary, I hope this administration will 
consider more educational backgrounds in 
judicial nominations, especially to the Su-
preme Court. And to make that happen, I 
hope that employers will open their doors 
to publicly educated associates and clerks 
to build a diverse bench of potential future 
judges.

Brandon Latham is a first-year law student 
at the University of New Hampshire Frank-
lin Pierce Law Center from Merrimack. 

this highly exculpatory evidence.
 Ultimately, the prosecutors’ op-ed 
seems to take particular issue with the legal 
term “prosecutorial misconduct.” Prosecu-
tors are humans, they note. Mistakes were 
made. The question of whether these consti-
tutional violations were intentional or mere-
ly negligent will be decided by the courts. 
But that distinction fundamentally misses 
the point. If these issues occur in high-pro-
file, major cases, how can New Hampshire 
citizens be assured they are not occurring in 
the more mundane cases in which people 
are sent to our jails and prisons almost dai-
ly? How many times did a defendant plead 
guilty without seeing information that the 
government failed to turn over? How many 
trials have passed where an important piece 
of information was never disclosed?  
 Now is the time for leadership, not de-
fensiveness. New Hampshire deserves to 
know that its top law enforcement officials 
will investigate these issues, fix a broken 
system, and work to ensure that all citizens 
receive equal justice under law.
 The New Hampshire Association of 
Criminal Defense Lawyers is a voluntary, 
professional association of the criminal de-
fense bar in New Hampshire. Its mission is 
to ensure, safeguard and promote the effec-
tive assistance of counsel in criminal cases, 
to support the lawyers who do this work, to 
represent in public the interests of criminal 
defendants, and to preserve the fairness and 
integrity of the criminal justice system.

The New Hampshire Association of Crimi-
nal Defense Lawyers is a voluntary, profes-
sional association of the criminal defense 
bar in New Hampshire. Its mission is to 
ensure, safeguard and promote the effective 
assistance of counsel in criminal cases, to 
support the lawyers who do this work, to 
represent in public the interests of criminal 
defendants, and to preserve the fairness and 
integrity of the criminal justice system.

Correction

 In Richard Gaudreau’s article 
“Student Loans During Covid and 
What Borrowers Can Do” in the 
March 16 issue of Bar News, the 
number of federal student loans 
covered by the Cares Act is 43.4 
million. 
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By Lela Porter Love

 Let’s imagine 
one of the follow-
ing clients came 
into your office. 
They want to know 
what their options 
are for recovering 
their money in the 
respective situations 
below. What would 
you say and why? 
This article exam-
ines critical aspects of mediation, arbitration, 
and litigation—process options for pursuing 
a claim—and what clients (and their law-
yers) should know about their choice of pro-
cess.

 The Landlord:
 “These tenants rented an apartment in 
my home and never paid for heat or electric-
ity like we agreed. We were going to divide 
bills according to our respective square foot-
age in the house. They owe $18,500 for that, 
and now they’re suing for their security de-
posit back. What nerve. Let’s teach them a 
lesson.”

 The Generous Uncle:
 “My sister owes me $50,000. Go get it. I 
made a loan to pay for my nephew’s college 
and they’re acting like it was a gift. They 
don’t even return my calls or texts. I want 

my money back.”

 The Business Manager:
 “They used to be a good supplier. Now 
every order is missing pieces and it’s coming 
in too late. This doesn’t work for my busi-
ness. They owe me $100,000 on the last or-
der alone for missing components and dam-
ages I suffered. Recover that and then I’ll  
find a new supplier.”

 What should your client know about the 
third-party paths to resolution if negotiation 
has failed? What should you, the attorney, 
advise them to do? Depending on what pro-
cess a client chooses, very different paths and 
results flow. Given the imperative that your 
client’s decision be an informed one, it is im-
portant they understand the nature of differ-
ent processes and the likely consequences of 
any choice.
 The following is a brief primer on the 
major third-party processes and their applica-
tions to the disputes between the landlord and 
his tenant, the uncle and his nephew’s family, 
and the business manager and his supplier.  
 Keep in mind, though, that the range of 
options is broader than the “legal” process 
options examined here. So, even though this 
article focuses on the available third-party 
processes, the real options include many 
more: avoid conflict altogether (walk away, 
do nothing, give up), send emails and texts, 
make arguments and issue threats and ulti-
matums, go to a religious authority or the po-

lice, apply peer pressure, make 
an offer “they can’t refuse,” and 
find other ways to fight. The 
continuum on the right shows 
only the major third-party pro-
cesses.
 Important to note is that the 
processes on the left side of the 
continuum pictured allow the 
client to retain control, they are 
informal, and they are driven 
by a client’s particular interests, 
rather than being determined 
by legal or other norms. Some-
times, doing nothing is a good 
choice, usually mediation is 
worth a try if negotiation hasn’t 
worked, before moving to the right on the 
continuum and ceding control to an arbitrator 
or a court. Note, however, that filing a court 
action is often a way to force the other party 
to take the matter seriously, though a claim 
has the risk of begetting counterclaims.
 Let’s go back to basics. What are the 
components of mediation, arbitration, and 
litigation that your client should understand?
 Mediation is a private, confidential 
process where an impartial third party—the 
neutral mediator—will help parties have 
a constructive dialogue with each other to 
understand the situation more fully from 
each party’s perspective, to develop options 
for mutual gain, to understand risks, and to 
search for an agreement that is acceptable to 
all. Where parties find acceptable options, 

Committee Corner

A Few Things Your Client (and You) Should Know
About Process Options: Mediation, Arbitration, Litigation

the conflict can be ended by an agreement, 
which can be a binding contract between 
the parties, ending the matter, usually in a 
way that is more satisfactory than adjudica-
tion through arbitration and/or litigation be-
cause it is created, endorsed, and accepted by 
all parties, as opposed to being decided by 
a third party – a judge, jury, appeals court, 
or an arbitrator. Mediation can result in no 
agreement, though. In that case, at least the 
parties should understand the situation more 
fully after mediation.
 Arbitration is a private, adversarial 
process where parties choose an impartial 
third party (or sometimes three decision 
makers), to hear their dispute and make a fi-
nal and binding decision and award. It can 
be less formal, less time-consuming, and less 
adversarial than litigation, as the parties de-
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termine the procedures they will follow. Par-
ties choose the arbitrator, which may mean 
they will be more likely to be satisfied with 
that person’s judgment. Usually, a binding ar-
bitration award is final, binding, and enforce-
able by the courts.   
 Litigation is a public, adversarial pro-
cess where parties present their case by 
evidence and witnesses to a judge or jury to 
obtain a decision that is enforceable by law. 
Litigated decisions can be appealed to higher 
courts. Litigated outcomes, to the extent they 
are published, make public precedents for 
others.  
 In analyzing which process will serve a 
client best, you might ask:
 
What are the relationships between the 
parties? 
 In the case of the generous uncle, your 
client should think long and hard about en-
tering an adversarial process (litigation or 
arbitration) with a family member. The re-
lationship will most likely be further dam-
aged; the family may never heal; a generous 
gesture may be turned into a curse. The busi-
ness manager might consider whether there 
are other available suppliers before bringing 

an action against her business 
colleague and poisoning the 
relationship. Maybe there is 
a good explanation for miss-
ing components of an order or 
delays. In this COVID era of 
disruptions to production and 
transportation, it is common 
for deliveries to be delayed 
or incomplete. The relation-
ship concern is most relevant 
for the generous uncle and 
the business manager; they 
might consider mediation as a 
first choice. The landlord and 
tenant will probably never do 

business again, so their future relationship is 
not a concern.

What are the costs of the process?  
 Costs are not only the money needed 
to pay for the neutral mediator or arbitra-
tor and for the attorneys, but also the cost in 
time, anxiety, and emotional stress. On these 
measures, litigation is probably the costli-
est of the processes. This said, it is possible 
for attorneys, in an agreement to arbitrate, 
to make arbitration as expensive and time-
consuming as litigation, if full discovery and 
motions along the lines of the federal rules 
of evidence are incorporated. Even if a judg-
ment can be obtained relatively quickly in a 
particular jurisdiction, a court award can be 
appealed—sometimes through two higher 
courts. Arbitration is most often final (no ap-
peal) and can be designed to minimize costs 
(limited discovery, streamlined process). If 
the tenant would agree to arbitrate, that might 
be a good choice in the landlord-tenant dis-
pute, and it might be a good back-up process 
for the business dispute. Mediation is gener-
ally the lowest cost process, though it may 
result in no agreement, in which case parties 
may need to move to arbitration or court.

What outcomes are available in the pro-
cess?  
 Mediation is well known for custom-
tailored outcomes, agreed upon by the par-
ties to the dispute, which are optimal for 
the parties involved. Perhaps, in the family 
case, the generous uncle can bring in other 
family members to contribute to educational 
costs for his nephew. In the business matter, 
maybe adjustments can be made to the order-
ing and delivery process. Or in the landlord-
tenant case, perhaps the amount or the tim-
ing of payments can be made acceptable to 
both sides. It might be possible to get a fast 
resolution with an arbitration award, but 
both parties would need to agree to arbitra-
tion. However, litigation is the only process 
that routinely generates a public precedent. 
This can be important when principles are at 
stake. If the business manager wants to send 
a message to his other suppliers, the public 
process of litigation might best do that.

Is your client concerned about privacy?  
 Mediation and arbitration can preserve 
reputations and business information where 
parties value privacy. Many families don’t 
want their private affairs aired in public fo-
rums. Here, the landlord and tenant might not 
care about privacy, but the businessperson 
and the generous uncle might.
 In sum, the science of “fitting the forum 
to the fuss”1  is being studied by scholars. It 
is up to attorneys to give their clients a feel 
for this field. Most clients have a self-righ-
teous sense that they will win and will teach 
their counterpart a lesson in court. This can 
be exacerbated if attorneys oversell the case 
to get the business. But the adage that “he 
who seeks revenge must dig two graves” is 
often the outcome of litigation—both sides 
are buried in costs and the decision may be 
an unhappy surprise to at least one side, or 

both. Voltaire said, “I was never ruined but 
twice in life, once when I lost a lawsuit and 
once when I won one.” This suggests that 
the method where your client retains most 
control (mediation) might make the most 
sense—at least as the first try.  

 Here’s a light bulb riddle that is a fun 
way to highlight differences between media-
tion, arbitration, and litigation:

How many judges does it take to change a 
light bulb? 
 None.  Judges don’t change light bulbs, 
but they’ll tell you who’s responsible for the 
darkness and assess the damages.

How many arbitrators does it take to 
change a light bulb?
 None.  Arbitrators, like judges, don’t 
change light bulbs, but they’ll tell you who’s 
responsible for the darkness and assess the 
damages AND you can’t appeal their deci-
sion.

How many mediators does it take to 
change a light bulb?
 None again. Mediators don’t change 
light bulbs. They help light bulbs change 
themselves.

Endnotes

1. Sander and Goldberg, Fitting the Forum 
to the Fuss: A User-Friendly Guide to Select-
ing and ADR Procedure, Negot J 10, 49–68 
(1994). 

Lela Porter Love is a member of the NHBA 
Dispute Resolution Committee, the Director 
of the Kukin Program for Conflict Resolution 
and a Professor of Law at Cardozo School 
of Law.  
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Dear Ethics Committee:

 I recently learned it is very likely my 
client probably provided the court false 
and misleading information that is mate-
rial to the dispute. What are my obligations 
with respect to these issues? Assuming the 
matter has been concluded, do I have a 
duty to correct the record? What are my 
obligations if the client provides false in-
formation related to a transaction as op-
posed to a litigated matter?

 This is the third in a series of corners 
regarding ethical considerations when 
withdrawing from representation. The first 
corner provided an overview of Rule 1.16 
and withdrawal for non-payment and/or 
failure to communicate. The second corner 
addressed ethical issues that might arise in 
drafting a motion to withdraw. This corner 
will address what to consider, and whether 
withdrawal is permissible or even required, 
when a lawyer discovers that a client has 
been lying to them or using their services 
to perpetuate crime or fraud.
 An array of ethical implications may 
arise for a lawyer who learns that their cli-
ent has been lying to them depending on the 
nature and effect of the lie, the nature of the 
representation, and the stage of representa-
tion in which the lawyer discovers the lie. 
Broadly speaking, a lawyer who discovers 
that their client has been lying to them may 
need consider any of the following Rules 
of Professional Conduct: Rule 1.2 (Scope 
of Representation); Rule 1.6 (Confidenti-

ality of Information); Rule 1.9 (Duties to 
Former Clients); Rule 1.16 (Declining or 
Terminating Representation); Rule 1.18 
(Duties to Prospective Clients); Rule 3.3 
(Candor Toward the Tribunal); Rule 4.1 
(Truthfulness in Statements to Others); and 
Rule 8.4 (Misconduct).

I.   Client Lies Resulting in a Lawyer’s  
 Services Being Used to Perpetrate a  
 Crime or Fraud 
 Where facts known to a lawyer es-
tablish a high probability that a client or 
prospective client seeks to use the lawyer’s 
services for criminal or fraudulent activity, 
the lawyer has a duty to inquire further to 
avoid advising or assisting such activity. 
See ABA Formal Opinion 491 (2020).  A 
lawyer is prohibited from engaging or as-
sisting a client in conduct that the lawyer 
knows is criminal or fraudulent and cannot 
ignore facts or circumstances that suggest 
the client intends to use the lawyer’s ser-
vices for such purposes. See Rule 1.2(d); 
Rule 8.4(c).
 Accordingly, if the discovery of a 
client’s lie causes a lawyer to know that 
their services are being used, or have been 
used, by a client to perpetrate a crime or 
fraud, the lawyer must withdraw. See Rule 
1.16(b)(2), (3); Rule 1.2(d); Rule 1.2 cmt. 
[9]. Similarly, if the client or prospective 
client refuses to provide information neces-
sary for the lawyer to assess the legality of 
the proposed action, the lawyer ordinarily 
should decline the representation or with-
draw under Rule 1.16.  See ABA Formal 

Opinion 491. In some circumstances when 
the client’s fraudulent or criminal course of 
action has already begun and is continuing, 
withdrawal alone might be insufficient, and 
it may be necessary for the lawyer to give 
notice of the fact of withdrawal and to dis-
affirm any opinion, document, affirmation, 
or the like. See Rule 1.2 cmt. [10].  
 Whether declining representation of 
a prospective client or withdrawing from 
representation of a client on this basis, the 
lawyer must remain acutely aware of their 
duty to protect confidential information. 
See Rule 1.6; Rule 1.18(b). The lawyer 
may be permitted to disclose confidential 
information in some circumstances, such 
as where the client’s conduct is reasonably 
certain to result in death, substantial bodily 
harm, or substantial injury to the financial 
interest or property of another, but only to 
the extent reasonably necessary. See Rule 
1.6(b)(1).  Before withdrawing or disclos-
ing confidential information, however, the 
lawyer should consider remedial measures 
such as reminding the client of the lawyer’s 
ethical duties and attempting to dissuade 
the client from engaging in the criminal or 
fraudulent conduct or to remedy any harm 
done by already completed conduct. See 
Rule 1.6 cmt. [8]; see also, Illinois State 
Bar Association Opinion No. 20-05; State 
Bar of Nevada Formal Opinion No. 25.

II.   Lie, Crime, or Fraud Discovered 
 after Conclusion of the 
 Representation   
 Significant difficulty arises in deter-

Withdrawal Obligations with Respect to Client Lies or Fraud – Part 3
mining a lawyer’s ethical obligations when 
a lawyer learns of a client’s fraudulent 
conduct after the representation has con-
cluded. The ABA has opined that when a 
lawyer learns after conclusion of the repre-
sentation that a client used their services to 
perpetrate fraud and knows that the client 
“avowedly intends to continue to use the 
lawyer’s work product, this amounts to a 
de facto continuation of the representation 
even if the lawyer has ceased to perform 
any additional work.” See ABA Formal 
Opinion 93-366 at 6. In such circumstanc-
es, the ABA has said that withdrawal is ap-
propriate, and disaffirmance of the work 
product to the defrauded party may be the 
only method of making the lawyer’s with-
drawal effective, but the lawyer should go 
no further in disaffirming work product 
than to state that the lawyer no longer 
stands behind it. See ABA Formal Opinion 
93-366.  Additionally, the ABA instructs 
that disaffirmance of work product to the 
defrauded should be a last resort, and the 
lawyer should consider other remedial 
measures such as disaffirming the work 
product to the client’s new lawyer. See id.
ABA Formal Opinion 93-366 was issued 
over a boisterous dissent and has received 
criticism from scholars. See ABA Formal 
Opinion 93-366 at 7-10; Geoffrey C. Haz-
ard Jr., Lawyers and Client Fraud: They 
Still Don’t Get It, 6 Geo. J. Legal Ethics 
701 (1992-1993). At least one State Bar 
Association has taken the position that a 
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Wellness Corner

By Jeremy T. Walker

 Regardless of 
whether one works 
in private practice 
or the public sec-
tor, one thing we 
lawyers all know 
– the practice of 
law is demanding.  
It constantly taxes 
our minds and, be-
cause it is a jeal-
ous mistress of our 
time, we often lack the time necessary 
to safeguard and promote our individual 
mental and physical wellbeing.  Indeed, 
it is not only demanding on lawyers, but 
all those in the profession.  
 At McLane Middleton, we devote 
significant time and resources in striving 
to have engaged and healthy employees.  
Our firm comprises over 200 attorneys, 
paralegals, and administrative staff, and I 
am fortunate to work with a team of pro-
fessionals who work incredibly hard to 
be their professional best on behalf of our 
clients.  As our firm grew over the past 
20 years, the demands on our time in-
creased along with our growth.  Not only 
do we need to meet our clients’ needs and 
deadlines, but we have more non-client 
demands to keep our business running.  
And of course, with modern technology, 
we are always an e-mail or text away 
from being reminded about work at any 
time on any day.  
 Our firm obviously is not unique to 

this problem, and law firms and public 
legal agencies are often so busy, they run 
the risk of not making the time to ensure 
that they implement steps necessary to 
protect the health and wellbeing of their 
employees.  After all, practicing law is a 
people business, and if our lawyers, para-
legals and staff are not physically and 
mentally well, that does not bode well for 
our business.
 Recognizing this critical need, our 
firm formed a Wellness Committee about 
15 years ago, and provides an annual 
budget for the Committee’s use.  I cur-
rently co-chair the Committee along with 
our Human Resources Director and we 
meet monthly.  Our Committee comprises 
between 10-15 members and includes at-
torneys, paralegals, staff as well as two 
representatives from our benefits admin-
istrator, CGI Benefits Solutions.  The 
fundamental goal of the Committee is to 
ensure that our firm provides the neces-
sary resources for all employees to lead 
as healthy a lifestyle as possible.   
 The Committee is not simply about 
encouraging pushups and sit ups, al-
though we certainly encourage taking 
the time for physical exercise.  Our focus 
generally is on holistic wellbeing, and we 
provide resources for our employees to 
continually strive for their best physical, 
mental and emotional wellbeing.  
 We know that one’s wellbeing is 
multifaceted, and everyone has different 
needs, so our initiatives vary.  For in-
stance, we strive to offer exercise classes 
that are free to our employees three or 

four days of the week.  We offer boot 
camp classes on two nights, a yoga class 
and at times we have offered a pilates 
class as well.  Our firm is fortunate that 
our landlord allows us space in the build-
ing to conduct the classes, and employ-
ees appreciate being able to participate 
in a class right after work before heading 
home.  For those employees who prefer 
private gyms, our benefit administrator 
works with our health insurer to provide 
employees an annual $150 reimburse-
ment toward gym membership.   A few 
years ago, the firm subsidized the pur-
chase of Fitbit® devices for all those who 
wanted one and a number of our employ-
ees are working on increasing their daily 
steps.  Every year we run a “fitness chal-
lenge” for a month where employees who 
commit to participating in a fitness activ-
ity each day can submit a raffle ticket and 
we provide weekly prizes to raffle win-
ners.  In the past we have organized group 
activities such as ice skating or “couch to 
5k” running programs.
 In addition to the physical health 
offerings, our Committee offers educa-
tion seminars regarding all aspects of 
wellbeing.  We have been fortunate to 
have one or two representatives from our 
benefits administrator who attend each 
monthly meeting and help the firm bet-
ter take advantage of the various offer-
ings from our health insurer.  In the past 
we have brought in speakers to provide 
tips for better time management, anxiety 
and stress reduction, nutrition, financial 
wellbeing, etc.  Prior to the pandemic, we 

held an annual “Health Fair” for which 
we invited various health related vendors 
who set up at our firm for a half-day, and 
employees could take the time to go the 
health fair and learn about a range of 
health topics and products.  As our em-
ployees return more routinely to the of-
fice, we hope to bring that back later this 
year.  We also will look to continue our 
tradition of supplying apples or oranges 
on particular “Fruit Fridays.” While none 
of these initiatives can ensure that all of 
our employees will take steps to improve 
their physical or mental wellbeing, we are 
finding that many of our employees take 
advantage of the resources.   
 We also know that those suffering 
from mental or physical health issues 
typically want to maintain privacy as 
they address these issues.  Accordingly, a 
critical component of our work as a com-
mittee is to educate our employees as to 
the myriad resources we offer so that if 
some of our colleagues are suffering, they 
know they have options and resources 
available without having to ask for them.  
McLane Middleton offers an employee 
assistance program through KGA where 
all employees can go for free assistance, 
ranging from free mental health counsel-
ing appointments to help finding an apart-
ment or child care.
 As studies performed by the Ameri-
can Bar Association and others have con-
firmed, attorneys in particular are subject 
to some of the highest levels of mental 
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agulation results in death
Andrew C. Meyer, Jr. and 
Nicholas D. Cappiello
_____________________

$3.5 MILLION
Failure to diagnose epidural 
abscess leads to paralysis
Andrew C. Meyer, Jr. and 
Robert M. Higgins
_____________________

$2.95 MILLION
Failure to recognize fetal 
distress results in uterine rup-
ture, maternal/fetal deaths
Andrew C. Meyer, Jr. and 
Krysia J. Syska
_____________________

$2.75 MILLION
Death from peritonitis follow-
ing hernia repair
Andrew C. Meyer, Jr. and 
Robert M. Higgins
_____________________

$2.5 MILLION
Death from failure to diag-
nose acute liver failure
Andrew C. Meyer, Jr. and 
Robert M. Higgins
_____________________

$2.45 MILLION
Failure to monitor vital signs 
during procedure results in 
death
Andrew C. Meyer, Jr. and 
Robert M. Higgins
 ____________________

$2.1 MILLION
Failure to properly manage 
airway post-operatively 
results in death*
Andrew C. Meyer, Jr. and 
Nicholas D. Cappiello
 ____________________

$2 MILLION
Improper treatment of recur-
rent bladder cancer results 
in death
Andrew C. Meyer, Jr. and 
Adam R. Satin
 ____________________

$2 MILLION
Brain injury to newborn
Andrew C. Meyer, Jr. and 
Robert M. Higgins
 ____________________

$1.8 MILLION
Delay in diagnosis of 
prostate cancer*
Andrew C. Meyer, Jr. and 
Nicholas .D. Cappiello
 ____________________

$1.5 MILLION
Delay in recognition of car-
diopulmonary arrest results 
in brain damage and death of 
9-month-old boy
Andrew C. Meyer, Jr. and 
Krysia J. Syska
_____________________

$1.5 MILLION
Necrotizing fasciitis after 
surgery
Andrew C. Meyer, Jr. and 
William J. Thompson
 ____________________

 $1.5 MILLION
Delay in diagnosis of gleason 
9 prostate cancer leads to 
advanced disease
Andrew C. Meyer, Jr. and 
Adam R. Satin
 ____________________

$1.5 MILLION
Improper antibiotic use leads 
to colitis and death of 9-year-
old boy
Andrew C. Meyer, Jr. and 
Adam R. Satin
 ____________________

$1.5 MILLION
Misdiagnosed stroke leads 
to death
Andrew C. Meyer, Jr. and 
William J. Thompson
 ____________________

$1.5 MILLION
Death of 19-day-old baby 
from birth injury
Andrew C. Meyer, Jr., and 
Robert M. Higgins
 ____________________

$1.5 MILLION
Spinal cord injury following 
epidural steroid injection for 
pain management
Andrew C. Meyer, Jr. and 
William J. Thompson
 ____________________

$1.25 MILLION
Failure to properly manage 
anticoagulation medication 
results in debilitating stroke
Andrew C. Meyer, Jr. and 
Adam R. Satin
_____________________

$1 MILLION
Failure to test for strep in 
mother leads to permanent 
neurologic injury in baby
Andrew C. Meyer, Jr. and 
Krysia J. Syska
_____________________

$1 MILLION
Delay in diagnosis and 
treatment of sepsis results in 
death of 76-year-old woman
Andrew C. Meyer, Jr. and 
Adam R. Satin
_____________________

$1 MILLION
Delay in diagnosis and 
treatment of multiple 
myeloma results in death of 
72-year-old man
Andrew C. Meyer, Jr. and 
Krysia J. Syska
_____________________

$1 MILLION
Medication error leads to 
death of 90-year-old woman
Andrew C. Meyer, Jr. and 
Nicholas D. Cappiello
_____________________

$1 MILLION
Failure to diagnose a bowel 
perforation leads to death
Andrew C. Meyer, Jr. and 
Robert M. Higgins
_____________________

$1 MILLION
Delayed diagnosis of rup-
tured spleen after car crash
Andrew C. Meyer, Jr. and 
William J. Thompson
_____________________

$1 MILLION
Improperly performed 
gallbladder surgery requiring 
reconstructive surgery
Andrew C. Meyer, Jr. and 
Nicholas D. Cappiello
_____________________
*Unpublished settlement

LUBIN & MEYER consistently obtains 
more multi-million dollar results in the 
areas of medical malpractice and per-
sonal injury law than any other firm 
in the region. Despite the pandemic, 
Lubin & Meyer continues to deliver 
results, securing over 150 settlements 
totaling over $200,000,000.00 for its 
clients in New Hampshire, Massachu-
setts and Rhode Island.

“No other law firm is better positioned and 
prepared to litigate complex and high-stakes 
medical malpractice and personal injury cases. 
The talent, expertise and integrity of the Lubin 
& Meyer team — combined with its record 
of results — places this firm alone at the top.”  
  – Referring attorney

Million-Plus Verdicts and Settlements*

Year

2021
2020
2019
2018
2017
2016
2015
2014
2013
2012
2011
2010
2009
2008

Total of Next 
Closest Firm

4
8
5
8
5
8

12
6
3
6
5
5
9
8

* As published in Massachusetts Lawyers Weekly for years 2008- 
   2019; as submitted to LW for years 2020, 2021.

Lubin & Meyer pc
100 City Hall Plaza, Boston        (617) 720-4447
Attorneys licensed in MA, NH and RI       lubinandmeyer.com 

Lubin & Meyer 
Total

27
28
46
33
38
38
50
31
29
26
36
21
22
25

14th Consecutive Year as the Leader

MILLION+ SETTLEMENTS IN 2021THE PERENNIAL POWERHOUSE

Call for a free case evaluation or second opinion.
Lubin & Meyer works on a referral fee basis.
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 The NH Bar Foundation’s Board of Directors has approved 
$102,250 in Justice Grants to thirteen programs and organizations.  
Funded by your contributions, endowments and legacy gifts, the 
Justice Grant program supports the rule of law, access to justice 
and civic education projects across the state. Justice Funds are 
managed by the NH Charitable Foundation with a current value 
of over $1.6 million. Grants are awarded every two years. Fifteen 
applications were submitted totaling $154,950 in funds requested.  
A Committee of three Board Directors and one Justice Society Member reviewed each 
application and made their recommendations for awards based on program merits, sus-
tainability and funds available. 
 

NH Historical Society - 
The Democracy Project

$8,500 - to fund the development of a virtual field trip, “Students and the Law: Visiting 
the NH Supreme Court” as part of the “Moose on the Loose” curriculum.
 Judge Richard F. Cooper Fund/ Frederick K. Upton Fund/ J. Albert and Mildred E.  
 Lynch Fund

YWCA - Court Advocacy
$8,000- to fund the expansion of court advocacy support for clients of the REACH 
Crisis Services program.
 Richard P. Dunfey Memorial Fund & William F. Batchelder Fund

New Hampshire Public Radio - Civics 101 Program 
$8,000 - to fund production of the Civics 101 podcast and audience engagement. 
 Arthur and Esther Nighswander Justice Fund/ Stanley M. and Thalia M. Brown  
 Fund/ Vickie Bunnell Memorial Fund

Announcing 2022 Justice Grant Awards
NH Brazilian Council – Special Immigrant Juveniles 

Classification Public Education and Advocacy Program
$5,000 - to fund the development of the “Know Your Rights” campaign to educate the 
undocumented immigrant community as well as build awareness within the state legisla-
ture. 
 Advancement of Justice Fund

Guardian Support Services of NH – Guardianship Support Program
$7,500 - to provide education, training, resources, and support to family and lay guard-
ians to improve their ability to meet the needs of their wards and the requirements of the 
court.
 A.J. McDonough Family Fund/ Judge Richard F. Cooper Fund/ McLane Justice  
 Fund 

Manchester NAACP – Discrimination Reporting and Legal Redress
$5,000 - to support staffing for the Legal Redress Committee which works to address, 
prevent, and support the victims of racial discrimination in the criminal justice system 
and society in general.
 Hon. William F. Batchelder Fund & Advancement of Justice Fund

NH Legal Assistance – Civil Legal Services Strategic Planning
$18,950 - to support joint strategic planning for New Hampshire Legal Assistance and 
603 Legal Aid, including an exploration of racial equity in civil legal aid.
 Vickie Bunnell Memorial Fund/ Advancement of Justice Fund/ McLane Justice  
 Fund

UNH Law - Warren B Rudman Center- Summer Fellowships
$8,000 - to support two law students who intern with a legal non-profit agency without 
pay.
 Hon. William F. Batchelder Fund 

NH Bar Association - Beyond High School: 
A Guide to Your Rights and Responsibilities book

$7,500 - to fund printing costs and updates to the Beyond High School booklets which 
are distributed to graduating high school students to help them understand their rights and 
responsibilities as they become adults.
 Stanley M. and Thalia M. Brown Fund & Judge Richard F. Cooper Fund

 NH Bar Association - We The People: 
The Citizen and the Constitution

$8,500 - to fund the We The People program at district and state hearings as well as 
National Finals.
 Advancement of Justice Restricted Fund/ Advancement of Justice Fund/ 
 Frederic P. Upton Justice Fund

NH Bar Association - Prison Discussions
$6,000 - to fund a series of Bar News articles and Bar Discourse podcasts which will 
examine the NH prison system, particularly through the lens of the COVID-19 pandemic.
 Charles W. Dean Trust Fund

NH Civics – Civics 603
$5,000 - to support expansion of the Civics 603 program which serves students in grades 
5-6 (mock trials) and grades 7-12 (appellate oral arguments.)
 Stanley M. and Thalia M. Brown Fund

Bridges: Domestic & Sexual 
Violence Support Services - 
AmeriCorps Court Advocate

$4,500 - to fund an AmeriCorps Court Advocate to support victims and survivors navi-
gate through the judicial system.
 Hon. William F. Batchelder Fund/ Advancement of Justice Fund

603 Legal Aid – Post Merger Integration
$2,800 - to fund consultants to assist in post-merger strategic planning.
 William A. Baker Fund & McLane Justice Fund

TOTAL GRANTS: $102,250

Bar Foundation Annual Dinner at 
the Manchester Country Club 

Bar Foundation Chair, James J. Tenn Jr., left, 
with NH Supreme Court Chief Justice Gor-
don MacDonald at the Foundation’s Annual 
Dinner held at the Manchester Country 
Club in Bedford on April 12. Justice Mac-
Donald was the keynote speaker at the 
event. Robert Zielinski/Photo

 After being postponed because of Covid-19 since 2019, over 120 people turned out for this 
year’s Bar Foundation Annual Dinner at the Manchester Country Club in Bedford.
 The Foundation Dinner has secured over $40,000 in sponsorships and (as of press time) 
over $8000 in pledges from the dinner. The New Hampshire Bar Association has pledged to 
match up to $10,000 of all donations. All proceeds will go towards fulfilling the Bar Founda-
tion’s mission of promoting the role of lawyers in securing equal access to justice and supporting 
the charitable and educational aims of the New Hampshire Bar and its members.
 The evening event included dinner and an awards ceremony. The award winners included 
2021 Robert E. Kirby Award Recipient Henry R. Klementowicz; 2021 Nixon-Zachos Award 
Winner Rodney Dyer; 2021 Robert E. Kirby Award Winner Megan C. Carrier; and 2021 Frank 
Rowe Kenison Award Winner Steven B. Scudder. 
 The Bar Foundation carries out its mission by reliably administering the Supreme Court 
Rule 50 “Interest on Lawyers Trust Accounts” program, responsibly managing the Foundation’s 
Justice Grants program, and encouraging thoughtful philanthropy by members of the profession.
 “With over 120 guests attending,  we celebrated together the Foundation’s ongoing work 
and recognized leaders in our Bar. With the support of a robust crowd, the Foundation raised 
funds to support our mission as the charitable arm of the Bar Association. The Foundation is 
grateful to our many supporters and all those who attended.,” said James J. Tenn Jr., director of 
the Bar Foundation. 

Rodney Dyer accepting the Nixon-Zachos 
Award at the Bar Foundation’s Annual Din-
ner. The award was created to honor the 
memory of David Nixon and Kimon Zachos, 
two New Hampshire lawyers who were 
leaders in the law and in our community. 
Robert Zielinski/Photo
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In MemoriamIn the News

John Peter Cyr

 John Peter Cyr 
died March 9, 2022, 
at the Jack Byrne 
Center in Lebanon, 
NH due to complica-
tions of an acciden-
tal fall on March 3, 
2022. Born on Sept. 
1, 1944, he was the 
eldest son of the late 
John E. and Grace D. 
Cyr in Littleton, NH.
 He graduated the 8th grade at the St. 
Rose of Lima Church in Littleton, NH in 
1958. In 1962, he graduated Littleton High 
School. Following high school, Peter grad-
uated from Providence College in 1966 and 
from Suffolk University Law School in 
1970. In September 1970, he was admitted 
to the NH Bar Association and began his 
law practice in Littleton.
 On Aug. 4, 1973, he married Susan 
Armstrong. In August 1985, he was ap-
pointed by the Governor of NH to the Little-
ton District Court. Presiding over the fam-
ily court was added to his duties in January 
2000. In 2011, the court system changed to 
the Grafton County Circuit Court, where 
he presided until his retirement in Septem-
ber 2014. Peter went on to serve the court 
system as a judicial referee until November 
2017.
 Peter was a past member of Littleton 
Rotary Club and a founding member of 
the Ammonoosuc Chapter of Trout Unlim-
ited. He was a member of the St. Francis 
Praying, Procuring and Presenting Society, 
enjoying the many fishing trips the group 

took. He was also a member of the Ameri-
can Judges Association, NH Judges Associ-
ation, NH Bar Association, and the Juvenile 
and Family Court Judges.
 Peter enjoyed skiing, bicycling, fly ty-
ing, and fly fishing, often joining his friend, 
Doug, after work for an evening of relax-
ing fishing on Profile Lake. He thoroughly 
enjoyed the two trips he and Susan took to 
Alaska and the Yukon in 2016 and 2017.
 Predeceased by his sisters, Helen M. 
Cyr and Mary Joanne (Jody) Desclos.
 Survived by his wife, Susan, his sisters, 
Patricia and Bruce Herrmann of Wolfeboro, 
NH, Catherine and William Latvis of Gard-
ner, Maine, and his brother, A. Paul (Butch) 
Cyr of Golden, Colo. He is also survived 
by many nieces, nephews, cousins, and his 
buddies, Tia and Zoe.
 In lieu of flowers, memorial contribu-
tions may be made to any of the three places 
listed:
 NH Food Bank, 700 East Industrial 
Park Drive, Manchester, NH 03109
 Above the Notch Humane Society, 298 
NH-18, Sugar Hill, 03586
 Second Chance Animal Rescue, 1517 
Meadow St., Little-
ton, NH 03561

Joseph A. 
DiClerico, Jr.

 The Honorable 
Joseph A. DiCleri-
co, Jr., 81, of High-
land Ridge Road, 
died Saturday, April 

James “Jim” Wheat

Founded in 1899, Wadleigh, Starr & 
Peters, P.L.L.C.  offers a full range of 
legal services to local and national 
clients. Located in historic Manchester, 
NH, we are proud of our history and 
draw on our vast experience and 
historical perspective to address the 
ever-shifting demands of the law.

wadleighlaw.com
603-669-4140

It is with profound sadness that 
we let our clients and friends 
know that Jim passed away on 
Wednesday, April 6th. We, his 
Wadleigh family, are heartbroken 
to have lost a great man. Our 
thoughts go out to his family.

Jim was a member of the Wadleigh 
family for almost 50 years. He has 
tried every nature of civil cases 
in the state and federal courts. 
But beyond being an exceptional 
lawyer, he was an exceptional man. 
Kind, generous, thoughtful. He will 
be missed.

IN MEMORIAM

 The NH Bar Association would like 
to give a huge thank you and shout out to 
the Law Offices of Parnell, Michels and 
McKay for volunteering to host the Law-
line event on March 9, 2022. Over 50 calls 
were taken by Attorney Parnell, Attorney 
Stamatis and Attorney Hawthorne on a va-
riety of issues including family law, land-
lord/tenant issues and criminal law. 
  Lawline is a public hotline, hosted 
by volunteer attorneys, on the second 
Wednesday of each month from 6:00 
pm to 8:00 pm. The NHBA forwards the 
phone calls from the public and provides 
a light dinner for everyone. For more in-
formation or to volunteer to host a Law-

LawLine Thank You

Rory Parnell

David Stamatis James Hawthorne

line event, please contact NHBA Lawline 
Coordinator Anna Winiarz at awiniarz@
nhbar.org. Volunteers are still needed for 
December 14! 

 The UNH Law Domestic and Sexual 
Violence Victim Advocates will host a golf 
tournament fundraiser to benefit the Cri-
sis Center of Central New Hampshire on 
April 23, 2022. The event will be held at 
the Loudon Country Club and begins at 
9:00am. For details on how to purchase 
tickets or become a sponsor call the Crisis 
Center of Central New Hampshire at 603 
225 7376. 
 Sheehan Phinney shareholder, Ken-
neth A. Viscarello was honored with the 
Helen M. Greene Visionary Award by 
CATCH Neighborhood Housing. The 

award, named for CATCH’s long-time 
CFO who passed away suddenly in 2011, 
recognizes an individual or organization 
whose investment in the community has 
impacted the issue of housing in a signifi-
cant way.
 Hinckley Allen announced that Arnie 
Rosenblatt, Kathleen M. Mahan, and Chris 
Kelly have joined the firm, resident in their 
Manchester, New Hampshire office.
 The New Hampshire Women’s Bar 
Association will conduct elections elec-
tronically for its Board of Directors using 
voting members’ email addresses. Ballots 
will be sent on May 1, 2022, and the polls 
will close on May 15, 2022. If you are in-
terested in running contact Caroline Leon-
ard at leonard@gcglaw.com.

Community Notes

 The law firm of McLane Middleton is 
pleased to announce that Eric A. Chojnicki 
has joined the firm as Head of Trust Ser-
vices.

Coming & Going

 The following members were admitted 
to the New Hampshire Bar Asociation at a 
swearing in ceremony on March 16, 2022. 

Thomas F. Barnett, Boston, Mass.
Christopher A. Baxter, Portsmouth, NH
Nicholas D. Bortz, Boston, Mass.
Mary A. Calnan, Boston, Mass.
Megan M. Carpenter, Concord, NH
Mark F. Cavanaugh, Concord, NH
Pamela M. Coufos, Andover, Mass.
John M. Crabbs, North Conway, NH
Sara P. Cressey, Portland, Maine
Bruno D’Britto, Nashua, NH
Gayatri R. Deodhar, Lynnfield, Mass.
Ken Donahue, Derry, NH
Morgan M. Eastman, Concord, NH
Nicholas F. Feloney, Boston, Mass.
Thomas P. Glynn, Everett, Mass.
Alexandra A. Gordon, Boston, Mass.
Coleen E. Hayes, Concord, NH
Jeffrey Kratz, White River Junction, Vt.
Jennifer McCabe, Yonkers, NY
Molly L. McCreery, Tewksbury, Mass.
Michael J. Merriam, Boston, Mass.
Kenneth M. Nicoll, Milford, Conn.
Lyn A. Parker, Wakefield, Mass.

Shenan L. Pellegrini, Boston, Mass.
Madeline R. Pelagalli, Nashua, NH
Jordan A. Phelps, Westford, Mass.
Fritz M. Pluviose, Wakefield, Mass.
Senad Ramovic, Concord, NH
Richard R. Rousseau, Rye, NH
Lyndsay I. Roy, Londonderry, NH
Hallie S. Semmel, Falmouth, Maine
Anthony A. Senerchia Jr., Cranston, RI
Dana L. Skehan, Ayer, Mass.
Michael B. Stevens, W. Palm Beach, Fla.
Gina W. Stillman, Lebanon, NH
Victoria E. K. Taravella, Manchester, NH
Lauren N. Weeks, Gloucester, Mass.
Adam H. Weintraub, New Orleans, La.
John A. Wendel, Springfield, Mass.
Kimberly A. Whitworth, Boston, Mass.
Christopher J. Williamson, Woburn, Mass.
James Yesu, Westborough, Mass.

 The following members were admitted 
to the New Hampshire Bar Asociation at a 
swearing in ceremony on February 25, 2022. 

Ryan C. Dill, Manchester, NH
Warren G. Cormack, Concord, NH

New Members of the NH Bar

IN MEMORIAM  continued on page 18



www.nhbar.org 12 APRIL 20, 2022 NEW HAMPSHIRE BAR NEWS

Laura has been named a partner with the firm.  Laura heads our family division.  
Laura is a native of New Hampshire and has worked as an attorney since 2003, 
representing clients in a variety of cases including divorce, parenting, child support, 
domestic violence, estate planning, and civil litigation.  Laura has been a member 
of the Milford Board of Selectmen since 2017 and is the Board’s representative on 
the Milford Planning Board, Milford Conservation Commission, and the Wadleigh 
Memorial Library. 

Laura received a Bachelor of Arts degree from Notre Dame College (summa cum 
laude) in 1998 and her Juris Doctor from UNH School of Law in 2003.  A member 
of the New Hampshire Bar Association, Laura is licensed to practice in all New 
Hampshire state courts as well the United States District Court for the District of 
New Hampshire.

In her personal time, Laura enjoys spending time with her children, hiking, and 
kayaking.      Advertisement

Attorney Laura M. Dudziak 
603-746-1330

laura@golaw-nh.com
www.golaw-nh.com 

Milford Office
20 South Street, Ste. 102 

Milford, NH 03055

Concord Office
49 N. Main Street

Concord, NH 03301 

603.224.2381  |  www.orr-reno.com  |  Concord, NH

Sustained Excellence Since 1946

Orr & Reno 
is Pleased to Welcome 

Elizabeth C. Velez

Elizabeth is a graduate of the University of New Hampshire 
School of Law where she was an Associate Editor of the  

UNH Law Review and a member of the  
Daniel Webster Scholars Honors Program. 

Elizabeth, who previously worked in the Appeals Unit for the 
NH Attorney General’s office, will focus her practice on litigation 
matters, including complex commercial litigation, personal injury, 

First Amendment, and general civil litigation.

LYNDSAY  
ROBINSON

MORGAN  
EASTMAN 

ANDREW J.  
PIELA

Shaheen & Gordon’s 
Family Law Practice 
Grows by Three. 

Attorney Andrew Piela 
Attorney Piela has been practicing 
law in New Hampshire and beyond 
for over 27 years. He focuses his 
practice on family law, probate 
litigation, civil litigation, and 
appellate work. Attorney Piela 
regularly appears in trial courts in 
New Hampshire and Massachusetts 
and also handles appeals before the 
New Hampshire Supreme Court and 
Massachusetts Court of Appeals.

apiela@shaheengordon.com
(603) 546-0004
P.O. Box 888, Nashua, NH 

Attorney Morgan Eastman
Attorney Eastman has a passion for 
aiding clients in a compassionate 
and trauma-informed manner. She 
graduated from the University of 
New Hampshire’s Franklin Pierce 
School of Law in 2021. While in law 
school, she externed at the City 
of Manchester Office of the City 
Solicitor, where she worked with 
cases in the domestic violence, 
criminal, and civil units. 

meastman@shaheengordon.com
(603) 225-7262
107 Storrs Street, Concord, NH

Attorney Lyndsay Robinson
Attorney Robinson’s practice 
consists of general civil litigation 
with a focus on family law, estate 
planning, probate administration, 
immigration, and other similar 
fields. Attorney Robinson works 
with clients to resolve their 
matters outside of court, but her 
extensive trial experience benefits 
clients when they do need an 
advocate in the courtroom.

lrobinson@shaheengordon.com
(603) 546-0004
P.O. Box 888, Nashua, NH 

Concord  •  Dover  •  Manchester  •  Nashua  •  Portland  •  shaheengordon.com  It’s different here
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Hinckley Allen Fuels Continued Expansion
in Southern New Hampshire
Welcomes new attorneys

With 40 years’ experience as a trial lawyer, Arnie 
successfully handles business disputes in state and 
federal courts, in regulatory settings and arbitration.  
Arnie’s experience covers a myriad of business 
disputes, such as IP litigation, employer-employee 
relationships, lender liability disputes, contract 
actions and professional malpractice matters. He 
was a founding partner at his previous firm and as 
a result of his reputation as a trial lawyer, he is a 
Fellow of the American College of Trial Lawyers.

As a business litigator, Kate is known for her wide 
range of intellectual property matters, including 
trade secrets, trademarks and copyrights, as well as 
business disputes related to corporate governance, 
non-compete disputes and other professional 
disagreements. Her well-rounded experience includes 
counseling both plaintiffs and defendants before 
state and federal courts.

Formerly an in-house real estate counsel for 
a Fortune 200 Company, Chris has extensive 
experience in commercial real estate across the 
country and provides comprehensive commercial real 
estate services, including, land use analysis, land 
acquisition, title clearing, and permitting strategy.

603-545-6122
arosenblatt@hinckleyallen.com

Arnold Rosenblatt, Partner

603-545-6118
kmahan@hinckleyallen.com

Kathleen M. Mahan, Partner

603-545-6136
ckelly@hinckleyallen.com

Chris Kelly, Counsel
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Litigating and resolving business and
intellectual property disputes since 1981.

Fellow of American College of Trial Lawyers

Experienced Mediator & Arbitrator

ARNIE ROSENBLATT

arosenblatt@hinckleyallen.com

603-545-6122

hinckleyallen.com

collegial office experience is key,” said Of-
fice Manager, Britni Landry. “We thought 
the glass is inviting; even though we’re be-
hind these walls in individual offices, it’s 
inviting to others. It’s an open, airy, ‘let’s 
have a chat,’ collaborative area.”
 According to Landry, Warrenstreet 
worked with firm partners, Terri Pastori 
and Heather Krans, in a concerted effort to 
make sure employees would feel comfort-
able in their new workspace. 
 With employee comfort in mind, a 
large window layout was created to allow 
natural sunlight into glass-walled offices, 
making the space feel open. The glass of-
fices have strips of frost to provide some 
privacy, making them less like fishbowls. 
They were also mindful of acoustics so 
workers in adjoining offices don’t hear 
each other. Moreover, their signature or-
ange and blue brand colors provide a vivid 
splash of color to the space.
 Landry also recalled that it was impor-
tant to the Pastori Krans team to keep some 
of the history of the building where the of-
fice is located by incorporating the exposed 
brick into the design. 
 The building, part of what was once 
referred to as the Commercial Block, was 
built in 1868. The team was so captivated 
with the history of the building that firm 
Associate, Ashley Taylor, wrote an essay 
about it. In addition, two framed photos 
can be found in the reception area of the 
building, one from the late 1800s and the 
other in 2021.
 “We absolutely love our space,” 
Landry says. “We get compliments every 
time a client or vendor comes in for the first 
time. It makes us want to come to work and 
love the space that we work in.”

 One area that firms are attempting to 
address with redesigns is employee burn-
out. The World Health Organization recent-
ly acknowledged the legitimacy of burnout 
by adding it to the International Classifica-
tion of Diseases. According to the WHO, 
burnout, “a syndrome conceptualized as 
resulting from chronic workplace stress 
that has not been successfully managed,” 
is characterized by three dimensions: feel-
ings of energy depletion or exhaustion; in-
creased mental distance from one’s job, or 
feelings of negativism or cynicism related 
to one’s job; and reduced professional ef-
ficacy.
 The effects of burnout can also spill 
over into personal relationships and family 
matters—and many lawyers are working 
longer and harder than ever these days. 
 Belgian architects, Space Refinery, 
claim that modern office design is a long-
term solution to employee burnout. They 
indicate that modern office design is all 
about creating spaces that are multipur-
pose, with acoustics to reduce noise, and of 
biophilic design, which is the use of nature 
and lighting to connect the occupant to a 
natural environment.
 A recent study of 7,600 global workers 
by wellbeing specialists, Robertson Coo-
per, found that when offices incorporate 
plants, natural light, and water features, 
they were linked with 15 percent higher 
levels of employee well-being.
 Paul Voegelin, Chief Operating Of-
ficer of Sheehan, Phinney, Bass & Green 
understands the importance of modern of-
fice design and combating burnout. He and 
the rest of the Sheehan management team 
redesigned their Boston office in 2019, 
their Portsmouth office in 2021, and are 
currently in the planning stages at the Man-
chester location with global architect firm, 
Gensler.

 “Burnout is 
the result of many 
factors,” Voegelin 
says. “One signifi-
cant factor is how 
much people enjoy 
coming into the of-
fice. Office space 
can encourage or 
discourage collab-
oration depending 
on how it is de-
signed.”
 In their re-
design, Sheehan 
Phinney took the 
offices away from 
the windows and 
put them in the 
middle, creating 
naturally lit hall-
ways with views of the city. The offices 
themselves are made of glass walls that 
let natural light flow in but have creative 
frosted shading and sound attenuation to 
create some privacy during focused work.
 “It’s a dynamic difference when 
you’re allowing that sunshine to come 
through the space. It’s the unspoken mes-
sage that everybody matters,” Voegelin 
said. “Employee satisfaction was indeed 
the most significant consideration for us in 
undertaking our office renovations. We’re 
all in this together, from receptionists to 
legal assistants to attorneys.”
 Another important aspect of the Shee-
han Phinney redesign was the break room. 
The team decided to place it in the corner 
along the wall, with windows overlooking 
the city on both sides. Voegelin said “it 
created a very nice collaborative area for 
folks to sit. We definitely saw a difference 
in how people interacted in that space.”
 The planning involved with redesign-

y Wellbeing from page 1

ing the offices was a little tricky at times. 
 Voegelin, along with managing part-
ner, David McGrath, worked very closely 
on gathering data on industry trends while 
balancing the needs and wants of every 
employee.
 “We knew there would be a culture 
clash between the older attorneys and the 
younger attorneys,” Voegelin said. “So, we 
did a lot of polling—independent surveys 
done by the architects. They said it’s quite 
common in this industry. But success de-
pended on addressing that culture clash, 
which led us to a hybrid design.”
 Voegelin hopes that the Manchester 
redesign will be as successful as the Bos-
ton and Portsmouth endeavors were. 
 “[T]hree years in on the Boston rede-
sign and folks still talk about how much 
they love it.”

One of Pastori Krans’ conference rooms, dubbed “Main Street Appeal,” by 
office staff, incorporates the firm’s signature orange color splash against 
the historic exposed brick. Courtesy Photo.

Sheehan Phinney’s inviting Boston office break room, boasting a sweeping 
view of the city. Courtesy Photo.

The redesigned Manchester reception area of Sheehan Phinney, depicting the hybrid design of modern meets traditional. 
Courtesy Photo.
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Professional Licensing Issues

Information Technology

By Cameron G. Shilling 

 Many busi-
nesses rely on 
managed services 
providers (MSPs). 
Doing so can be an 
effective solution 
to obtain technol-
ogy services that 
businesses need but 
lack the personnel 
or budget to support 
internally. How-
ever, businesses all too often do not un-
derstand the scope of the services they are 
purchasing, resulting in gaps that lead to 
debilitating and costly cyber attacks and 
breaches. Do you really know what ser-
vices you are receiving from your MSP?
 Three factors are typically respon-
sible for the disparity between the man-
aged services businesses believe they are 
receiving and the services their MSPs are 
actually providing.
 First, many business leaders are un-
aware that information technology (IT) 
and information security (IS) are different. 
The primary purpose of IT is to support 
the equipment and devices necessary to 
operate a system (e.g., computers, serv-
ers, routers, switches, etc.), and to ensure 
that the system operates as seamlessly as 
possible (e.g., maintaining operating sys-
tems, email, electronic records, databases, 
etc.). By contrast, the primary purpose of 

IS services is to implement safeguards to 
ensure that information is not lost, stolen, 
or otherwise used or disclosed improperly, 
and that the system is not prone to cyber 
attack.
 Purchasing managed IT services does 
not mean that a business will also receive 
IS services. In addition, knowing where 
IT ends and IS begins can be confusing, 
particularly for business leaders who lack 
technological expertise. For example, 
managed IT often includes some basic 
security services (e.g., passwords, anti-
virus/anti-malware, firewalls, patching, 
etc.), but those basic services are insuffi-
cient to protect a business from common 
cyber attacks. Additionally, some MSPs 
include more security services in their 
IT programs (e.g., encryption of devices, 
multi factor authentication, etc.), whereas 
other MSPs do not.
 The solution for this first issue is eas-
ier to describe than it is to implement. It 
is the next factor typically responsible for 
this problem.
 Second, to borrow a line from the 
movie Cool Hand Luke, “what we’ve got 
here is failure to communicate.” MSPs 
insist that they explain to their business 
clients that the businesses need to pur-
chase additional services if they would 
like to implement IS safeguards, and that 
business leaders decline, typically to save 
costs. Businesses are equally adamant 
(usually after a cyber attack or breach has 
occurred) that their MSPs never discussed 

such services with them, and that the busi-
ness never would have spared expense to 
ensure proper security.
 While one or the other may or may not 
be correct in any particular circumstance, 
the likely reality is that they have failed 
to effectively communicate. MSPs need 
to explain (in language understandable to 
businesspeople) the scope of the services 
they are providing, the services they are 
not providing, the value to the business 
of purchasing additional services, and the 
potential risks if the client does not do so. 
In turn, business leaders need to educate 
themselves about the types of IT and IS 
services appropriate for their businesses 
and commit the time and energy to listen 
to and understand the information provid-
ed by their MSPs about the services being 
proposed when their MSPs do so.
 Both parties can feel a bit handi-
capped in such discussions. For example, 
businesses may feel that MSPs are just try-
ing to sell them services that they do not 
necessarily need and capitalizing on their 
lack of technological expertise to do so. 
By contrast, MSPs may feel that business-
es do not commit the time to truly under-
stand IT and IS, or simply perceive their 
services as a cost without comparable ben-
efits. If that occurs, both can benefit from 
involving an independent third party who 
can bridge the divide, explaining in non-
technical terms the IT or IS services in-
volved and the cost-benefit considerations 
for the business.

 Third, not all MSPs are the same. 
For example, some MSPs only provide 
IT, while others provide both IT and IS, 
and still others provide only IS. Similarly, 
some MSPs are aware of their strengths 
and limitations, and earnest in commu-
nicating them to clients, while others are 
not. Some MSPs are more suitable for 
mid-to-large businesses, while others can 
effectively serve small and mid-size cli-
ents. Finding the right MSP for your busi-
ness is critical, but business leaders often 
feel that they lack sufficient expertise to 
do so. Again, assistance from an indepen-
dent third party can be invaluable in that 
type of situation.
 Managed IT and IS services are inte-
gral to business operations. MSPs need to 
ensure that they are properly explaining 
the actual scope of the services they are 
providing to their business clients. By the 
same token, businesses need to commit to 
listening to their MSPs and truly under-
standing the scope of the IT and IS ser-
vices they are purchasing. Otherwise, both 
MSPs and businesses might be unhappily 
surprised with the outcome.

Cam Shilling founded and chairs McLane 
Middleton’s Cybersecurity and Privacy 
Practice Group.  The group of four attor-
neys and one technology paralegal assist 
businesses and private clients to improve 
their information privacy and security 
compliance and address any security inci-
dents or breaches that may occur.

Managed IT Services: Do You Really Know What You’re Getting?

Maine Case?
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Maine’s most respected plainti�s’ law firm.

Your client’s success is our shared goal.

Together, let’s win. 
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lawyer has no obligation to correct a cli-
ent’s past fraudulent conduct when such 
conduct becomes known to the lawyer af-
ter the representation has concluded and 
that the lawyer may run afoul of Rule 1.6 
if such information is disclosed. See Mon-
tana State Bar Association Ethics Opin-
ion 112314. Nevertheless, best practices 
dictate that the lawyer should explain to 
the client the repercussions of the client’s 
fraudulent conduct. Id.  
 The New Hampshire Rules of Profes-
sional Conduct do not provide clear guid-
ance on this issue.  While comment [8] to 
Rule 1.6 of the ABA Model Rules provides 
that a lawyer may disclose confidential in-
formation pursuant Rule 1.6(b)(3) to the 
extent reasonably necessary to enable the 
affected person to prevent or mitigate rea-
sonably certain losses as a result of a cli-
ent’s past fraud that was learned of by the 
lawyer after conclusion of the representa-
tion, New Hampshire’s iteration of Rule 
1.6(b)(3) is less permissive than that of the 
ABA Model Rules.  
 New Hampshire’s version of Rule 1.6 
permits disclosure of confidential informa-
tion only to “prevent reasonably certain 
death or substantial bodily harm or to pre-
vent the client from committing a criminal 
act” that is “likely to result in a substantial 
injury to the financial interest or property 
of another.” See 1.6(b)(1) (emphasis add-
ed). Thus, according to the language of the 
rule, if a client’s past fraudulent or criminal 
conduct is reasonably certain to result in 
death or substantial bodily injury, the law-
yer may disclose confidential information 
to prevent that outcome, even if the con-
duct is learned of after the representation 
has concluded. Conversely, since fraudu-

lent conduct that is already completed can-
not be prevented from being committed, a 
lawyer may not disclose confidential in-
formation relating to a client’s completed 
fraud that is likely to result in a substantial 
injury to the financial interest or property 
of another. 
 At bottom, a lawyer who learns that a 
client has used their services to perpetrate 
a crime or fraud after representation of the 
client has concluded must be cognizant of 
the continuing duty of confidentiality to 
former clients under Rule 1.9(c) and close-
ly consult Rule 1.6. Since the New Hamp-
shire Rules of Professional Conduct do 
not expressly permit a lawyer to disclose 
information relating to a client’s criminal 
or fraudulent conduct after the representa-
tion has concluded, lawyers should err on 
the side of protecting a client’s confidential 
information. 

III.  Litigation and Transactional 
 Contexts
 Which Rules a lawyer should consult 
to determine their ethical obligations to 
correct misstatements or conduct that is 
criminal or fraudulent depends in part on 
whether the lawyer is representing their 
client in the context of litigation or trans-
actional work.
 In the litigation context, a lawyer shall 
not knowingly “make a false statement of 
fact or law to a tribunal or fail to correct 
a false statement of material fact or law 
previously made to the tribunal by the law-
yer.” See Rule 3.3(a)(1). If the lawyer’s cli-
ent has offered material evidence and the 
lawyer comes to know of its falsity, “the 
lawyer shall take reasonable remedial mea-
sures, including, if necessary, disclosure to 
the tribunal.” See Rule 3.3(a)(3). The same 
is true if the lawyer represents a client in 

an adjudicative proceeding and knows that 
the client intends to engage, is engaging, or 
has engaged in criminal or fraudulent con-
duct. See Rule 3.3(b).  
 Reasonable remedial measures that 
should be taken prior to disclosure to the 
tribunal include remonstrating with the 
client confidentially, advising the client of 
the lawyer’s duty of candor to the tribunal, 
and seeking the client’s cooperation with 
respect to withdrawal or correction of the 
false statements or evidence. See Rule 3.3 
cmt. [10]. These duties “continue to the 
conclusion of the proceeding and apply 
even if compliance requires disclosure of 
information otherwise protected by Rule 
1.6.” Comment [13] to Rule 3.3 establishes 
that a proceeding has concluded within the 
meaning of the Rule when a final judgment 
in the proceeding has been affirmed on ap-
peal or the time for appellate review has 
passed.
 In the transactional context, a lawyer 
is prohibited from making a false statement 
of material fact or law to a third person. 
See Rule 4.1(a). A lawyer shall not know-
ingly “fail to disclose a material fact to a 
third person when disclosure is necessary 
to avoid assisting a criminal or fraudulent 
act by a client, unless disclosure is prohib-
ited by Rule 1.6. See Rule 4.1(b) (emphasis 
added). Thus, a lawyer must consult Rule 
1.6 before disclosing a client’s misrepre-
sentation to another in the transactional 
context. It should be noted that Rule 1.2(d) 
applies “whether or not the defrauded party 
is a party to the transaction. Hence, a law-
yer must not participate in a transaction to 
effectuate criminal or fraudulent avoidance 
of tax liability.” Rule 1.2(d) cmt. [12].
 Comment [3] to Rule 4.1 states that 
“[o]rdinarily, a lawyer can avoid assisting 
a client’s crime or fraud by withdrawing 

from the representation.” In some circum-
stances, it may be necessary for the lawyer 
to disaffirm work product, and, in extreme 
cases, substantive law may require a law-
yer to disclose information relating to the 
representation to avoid being deemed to 
have assisted the client’s crime or fraud. 
See Rule 4.1 cmt. [3]. “If the lawyer can 
avoid assisting a client’s crime or fraud 
only by disclosing this information, then 
under paragraph (b) the lawyer is required 
to do so, unless the disclosure is prohibited 
by Rule 1.6.”  Id.  
 There are significant differences be-
tween New Hampshire’s version of Rule 
1.6(b) and the ABA Model version. Briefly 
stated, the New Hampshire rule places 
greater restrictions on an attorney’s discre-
tion to disclose confidential information 
than does the ABA Model Rule. As Rule 
4.1(b) incorporates Rule 1.6, this suggests 
that the scope of disclosure required under 
Rule 4.1(b) is significantly narrower than 
permitted by the ABA Model Rule.
 As always, lawyers should closely 
consult Rules 1.6 and 4.1 before making 
any disclosure of confidential client infor-
mation.
 
This Ethics Corner Article was submit-
ted for publication to the NHBA Board of 
Governors at its March 17, 2022, Meeting. 
The Ethics Committee provides general 
guidance on the New Hampshire Rules of 
Professional Conduct and publishes brief 
commentaries in the Bar News and other 
NHBA media outlets. New Hampshire law-
yers may contact the Committee for con-
fidential and informal guidance on their 
own prospective conduct or to suggest 
topics for Ethics Corner commentaries by 
emailing: Robin E. Knippers at reknip-
pers@nhbar.org.
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2, 2022 at the New London Hospital sur-
rounded by family.
 Born on January 30, 1941, the son of 
Dr. Joseph and Ruth (Cummings) DiCleri-
co, he was raised in Nahant, Massachusetts. 
Since the early 1940s, his family enjoyed 
summer vacations at Twin Lake Villa, on 
Little Lake Sunapee, in New London, New 
Hampshire.
 He graduated from Brooks School 
(1959), Williams College (1963) (Phi Beta 
Kappa), and Yale Law School (1966). After 
three years of living in an urban environ-
ment while attending law school, he was 
convinced that his roots would not grow 
through pavement, so he settled in New 
London, on the shore of Little Lake Suna-
pee, to begin his postgraduate life and pro-
fessional career.
 In 1975, he married Laurie Breed 
Thomson of Swampscott, Massachusetts 
and New London, which he said was one 
of the best decisions he made during his 
life. He was thrilled and blessed with the 
birth of their daughter, Devon, in 1978, and 
took great pride in her accomplishments 
over the years. In 2015, he was overjoyed 
when Devon gave birth to twin girls who 
were a constant source of joy for him and 
with whom he thoroughly cherished spend-
ing time. To them he was “Papa.” His niec-
es and nephews and their children were a 
very important part of his family life, and 
he always looked forward to lively family 
gatherings with them at holidays and other 
times.
 After graduating from law school in 
1966, he served for a year as law clerk to 
the Honorable Aloysius J. Connor, United 
States District Judge for the District of New 

Hampshire. The following year, he served 
as law clerk for the five Justices of the New 
Hampshire Supreme Court, an experience 
he found to be interesting and challenging 
since he was the first person in the court’s 
history to hold that position. From 1968 to 
1970, he practiced law as an associate with 
the law firm of Cleveland, Waters and Bass 
in Concord. In the fall of 1970, he became 
an Assistant Attorney General for New 
Hampshire, serving first under Attorney 
General Warren Rudman and then Attorney 
General David Souter. 
 In January of 1977, he began his ju-
dicial career as an Associate Justice of the 
New Hampshire Superior Court, having 
been appointed to that position by Gover-
nor Meldrim Thomson, Jr. In 1991, Gover-
nor Judd Gregg appointed him to be Chief 
Justice of that court. From 1977 to 1992, 
he was a member of the Superior Court 
Sentence Review Division, serving as its 
Chair from 1987 to 1992. He also served on 
numerous other committees with responsi-
bilities relating to court administration and 
practice.
 In 1992, United States Senator Warren 
Rudman asked Judge DiClerico to serve on 
the federal bench. He considered it a great 
honor when he was nominated by President 
George H. W. Bush to be a District Judge 
on the United States District Court for the 
District of New Hampshire. Following his 
confirmation by the United States Senate, 
his career as a federal judge began in the fall 
of 1992. During his first five years on that 
court he was the Chief Judge. On occasion, 
the First Circuit Court of Appeals designat-
ed him to sit on that court. In 2007, rather 
than retire outright, he became a Senior 
Judge, carrying a reduced caseload, and 
continued in that capacity until his death.
 He was actively involved in the gover-

nance of the federal judiciary, serving on the 
First Circuit Judicial Council (1992-1994, 
1998-2004, 2012-2014); the Judicial Con-
ference of the United States (1997-2000); 
two Judicial Conference Committees-- 
Codes of Conduct (1994-2002) and Judicial 
Conduct and Disability (2006-2012); and as 
Chair of the Rudman Courthouse Security 
Committee since 1992.
 During his more than four decades of 
service on the state and federal courts, he 
respected the professionalism and dedica-
tion of the many people without whom 
those courts could not function-----Judges, 
Clerks of Court, their staffs, court reporters, 
and security personnel. He enjoyed working 
with, and at times sparring with, the many 
lawyers who appeared before him. Having 
presided over numerous civil and criminal 
jury trials, he interacted with thousands of 
New Hampshire citizens who were called 
to jury service. He frequently remarked that 
he greatly admired their conscientiousness. 
He held the firm belief that a well-instructed 
jury would render the right decision.
 His law clerks and judicial assistants 
with whom he worked closely were an in-
tegral part of his chambers, and he fondly 
referred to them as his court family. He had 
great respect for their competence and dedi-
cation to the task and was inspired by their 
eagerness to learn.
 He was a member of the New Hamp-
shire Bar Association; past member of the 
American Bar Association, Merrimack 
County Bar Association, and the New Lon-
don Bar Association; a Fellow of the Amer-
ican Bar Foundation; a Judicial Fellow of 
the New Hampshire Bar Foundation; and 
was admitted to practice before the Unit-
ed States Supreme Court on February 18, 
1975.
 He was “humbled to the core,” in his 
words, to receive two recognitions from 
the New Hampshire Bar Association: The 
Justice William A. Grimes Award for Judi-
cial Professionalism (2007); and the 2016 
Award for Distinguished Service to the 
Public. He often remarked that no matter 
the outcome of a case, it was always his 
goal to have the litigants leave the court-
room feeling that they had received a fair 
trial.
 He served on the New London Plan-
ning Board (1975-1977) and the Dartmouth-
Hitchcock Memorial Hospital Assembly of 
Overseers (1989-1999). He was an incorpo-
rator of the Little Lake Sunapee Protective 
Association (1970), served as its President 
(1973-1975) and on its Board of Directors 
for several terms. He became a Tributary 
Monitor for the Lake Sunapee Protective 
Association in 2010. He belonged to the 
New London Boys Club and Heidelberg 
Lodge No. 92 of the Independent Order of 
Odd Fellows.
 He served on the boards of two non-
profit organizations, one dedicated to the 
environment and the other to human de-
velopment, whose causes he strongly em-
braced. From 2010 to 2019 he was a trustee 
of the Ausbon Sargent Land Preservation 
Trust (serving as Secretary during the last 
3 years of his tenure), whose mission is to 
preserve and protect the rural character of 
the Mt. Kearsarge/Ragged/Lake Sunapee 
region for public benefit through land con-
servation and stewardship. In 2010, he also 
joined the board of the Mayhew Program, 
which challenges and helps at risk New 
Hampshire boys to believe in themselves, 
work well with others, and find their best. 
He continued to serve on that board until his 
death.
 Over the course of his life, he enjoyed 
tennis, “playing at golf” on occasion, down-
hill and cross-country skiing, swimming, 
sailing and motor boating on Little Lake 
Sunapee, hiking, gardening and travel.

 He is survived by his wife Laurie, their 
daughter Devon Germak and her husband, 
Dr. Matthew Germak, their twin daughters, 
Sofia and Katelyn, and a brother, Dr. Robert 
DiClerico.
 And so, as he said many times at the 
end of each hearing, “Court will be in re-
cess.”
 Memorial contributions may be made 
to: The Mayhew Program, PO BOX 120, 
Bristol, NH, 03222; Ausbon Sargent Land 
Preservation Trust, 71 Pleasant St, New 
London, NH 03257; or Lake Sunapee Re-
gion Visiting Nurse Association, P.O. Box 
2209, New London, NH 03257.

Peter G. Hastings 

 Peter G. Hast-
ings, an attorney, 
community leader, 
and beloved friend 
to many, died on 
March 5th at his 
home in Fryeburg.  
He was 86.  
 The youngest 
of seven children of 
Judge Hugh Warren 
Hastings and Martha 
Fifield Hastings, Pe-
ter was born in Fryeburg on July 23, 1935 
at his parents’ home on Oxford Street. An 
active youth, Peter enjoyed baseball, ski-
ing, hunting, and horseback riding.  He was 
an Eagle Scout and later became a Scout 
Master for Troop 154. At the age of seven 
he learned to drive a truck while helping 
out with the haying. Around the same time, 
he started riding his horse from Fryeburg to 
Conway to visit his grandmother.  
 Peter’s love of the outdoors was kin-
dled early in his childhood. Between the 
ages of five and thirteen he spent the month 
of April at his family camp on Kezar Pond 
trapping muskrat with his father.  This an-
nual time off from school came to an end 
after Judge Hastings received an angry note 
from a teacher describing his son as a “ha-
bitual truant.”  
 Despite this early truancy, Peter gradu-
ated from Fryeburg Academy in 1953 be-
fore enrolling at Bowdoin College.  He was 
the fourth generation of Hastings to go to 
Bowdoin where he played baseball, skied, 
and caroused.  College summers were spent 
surveying land with his brother, Hugh, and 
staying out late dancing.  During this peri-
od, he realized that his dream of becoming 
a farmer was not compatible with staying 
out until 1 or 2 o’clock at night.
 After graduating from Bowdoin in 
1957, Peter attended Boston University 
Law School where he was a senior editor of 
the Law Review and graduated cum laude 
in 1960. Additional studies at New York 
University’s Graduate School of Business 
followed before he returned to Fryeburg 
in 1961 with his wife, Anne Amirault, and 
their growing family. He organized numer-
ous family hiking trips in the White Moun-
tains, canoeing the Allagash, St. John, and 
St. Croix Rivers, white water rafting down 
the Colorado and Kennebec Rivers, and 
biking in the United States and the Nether-
lands. 
 Peter joined his father and brother, 
David II, in the practice of law at Hast-
ings & Sons in 1961.  The firm, founded 
by his great-grandfather in 1847, is now 
called Hastings Law Office and celebrates 
its 175th anniversary this year.  During 
his 60 years as a lawyer, Peter represented 
many small towns and districts in Maine 
and New Hampshire.  His practice focused 
on trusts and estates, commercial and non-
profit business organizations, municipal 
law, and real estate and tax matters. In a 
2018 profile in the Bridgton News, Peter’s 
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long-time assistant Judy McIver noted: “Pe-
ter is well known for being a people’s at-
torney. Appointments have not always been 
necessary with him. On many occasions, 
clients would walk through the front door 
and Peter would graciously take them into 
his office without hesitation. If clients were 
unable to come to the office due to poor 
health or sickness, Peter would go to them. 
He recognized hardship cases and offered 
to help in any way he could, she said. Pe-
ter is a wealth of knowledge of everything 
Fryeburg. He was an amazing litigator and 
courtroom attorney. I’ve always said, Peter 
could get more work done in an hour than 
most attorneys could in a day.”
 From 1988 to 1992 Peter was a Repre-
sentative in the Maine State Legislature for 
District 97. Known for being deeply civic-
minded, he also served on numerous town 
and community committees. 
 Peter’s 30+ year marriage to Stefi Reed 
Hastings began in 1991. Everyone who 
knew them together felt their deep love and 
companionship.  They were anchors in the 
Hastings, Reed, and Damon families and 
cared deeply about their extended families.  
Peter and Stefi loved so many of the same 
activities--excursions to visit their seven 
children and eight grandkids, travel, friend-
ships, skiing, a love of the outdoors and ap-
preciating wildlife, holding Schnapps par-
ties, and binge-watching foreign detective 
series.  They were connected at the hip and 
everywhere they went, you would find them 
accompanied by one of their dogs -- Sofi, 
Birdie and Bella.   
 Deeply rooted in Maine and New Eng-
land, Peter was nevertheless curious about 
and open to the world. Trips to Spain, Por-
tugal, England, Wales, Scotland, China, 
and around the United States gave him the 
opportunity to experience other places and 
people.  While he enjoyed these trips, he 
was always happy to return to Fryeburg.  
Reading was another way through which 
Peter encountered the world.  He was a vo-
racious and wide-ranging reader who loved 
history.  
 A Mainer and old school gentleman, 
Peter approached life with equanimity and 
very rarely complained.  He was down-to-
earth and principled.  Caring very little for 
material possessions, Peter avoided events 
that required neckties and happily wore his 
black and white plaid L.L. Bean jacket and 
Filson vest for decades. He was a role mod-
el for many friends and family members 
who admired his kindness, balance, and 
calm presence. As a close friend noted, “his 
grace, his kindness, his ability to change 
long held ideology, always learning, always 
adaptable, are a lesson to us all.” While he 
was wise and took Tai chi classes, Peter was 
no solemn monk. His mischievous sense of 
humor would often result in grandchildren 
getting sprayed with whipped cream or a 
boat trip ending in an unplanned swim.  Un-
doubtedly, he would have found this obitu-
ary much too long and self-important. Peter 
suggested, “He was born, lived, and died,” 
but his family thought his life of 31,638 
days merited more. 
 Peter loved Maine. Its land, people, 
and history. He had a seemingly encyclope-
dic knowledge of Fryeburg history and lore.  
An avid fly fisherman, Peter relished fishing 
trips to Miramichi in New Brunswick with 
friends and with his kids to Newfoundland, 
central and northern Maine and the Arctic 
Circle.  Other special places included Ke-
zar Pond and Lovewell Pond.  Peter died 
overlooking the fields, mountains, and Saco 
River that he loved.  
 He is survived by his wife, Stefi Reed 
Hastings, and children, Mark and Yi-wen 
Hastings of Arlington, VA, Greg and Deb-
ra Hastings of Falmouth, ME, Allison and 
Greg Weimer of Shelburne, VT, Bradley 

and Stephanie Dunn Hastings of Lexing-
ton, MA, Carrie and Terry Contreras of 
Placerville, CA, Tinka Markham Piper 
and Andrew Piper of Montreal, QC, Sam 
Markham and Andrea Quintero of Sunny-
side, NY; and eight grandchildren (Zack-
ery, Alexandra, Abigail Weimer; Peter and 
Caroline Hastings; Eliot and Echo Piper; 
and Sylvia Quintero Markham). He is also 
survived by his first wife, Anne Amirault 
Massey, and sister-in-law, Noreen Mattson 
Hastings.  Peter was pre-deceased by his 
six siblings Helen H. Stearns, Edward E. 
Hastings II, David R. Hastings II, Hugh W. 
Hastings II, Jane H. Folsom, and Mary H. 
Dumas. 
 Peter requested a party instead of a 
memorial service.  A public celebration of 
his life will be held May 7th at noon at the 
Fryeburg Fairgrounds. In lieu of flowers, 
please consider making a donation in Pe-
ter’s memory to Fryeburg Academy (785 
Main Street, Fryeburg ME 04037) for a 
scholarship in his name. 

Steven L. Maynard

 Steven L. May-
nard, a longtime res-
ident of the greater 
Nashua area, age 
74, died peacefully 
on Saturday, April 
2, 2022 after a brief 
illness, with his be-
loved wife, daughter 
and family holding 
his hands.
 Steve was born 
and raised in Nashua, 
NH, as the eldest of ten children of Lucien 
and Ellen Maynard. He was a proud gradu-
ate of the University of New Hampshire 
in 1970 and an even prouder graduate of 
the University of Colorado-Boulder Law 
School in 1974.
 Having lived in Amherst for over 20 
years, he had recently relocated to Ports-
mouth, NH. He was a respected member 
of the New Hampshire bar and a well-liked 
and esteemed lawyer based in Nashua for 
many years.
 Steve was much too modest to have 
wanted others to read of his many achieve-
ments, adventures and escapades. He was a 
good and decent man with a sharp intellect, 
a playful sense of humor, a spirited love of 
sports, a fondness for very strong coffee, 
and a lot of soul.  He leaves many friends, 
former colleagues and family members to 
grieve his death but also to feel privileged 
and grateful for having known and loved 
him.
 He is survived by his wife and best 
friend, Kathleen Casey Maynard of Ports-
mouth, NH; his daughter and son-in-law, 
Callan and Tim Sullivan of Lee, NH and 
his granddaughter Zoe. Steve is also sur-
vived by siblings Jim Maynard (and Sharon 
Elliot) of Nashua, NH, David and Patricia 
Maynard of Hollis, NH, Mary and Russell 
Arrowsmith of Amherst, NH, Sue and Jim 
Babineau of Lisbon Falls, ME, Kevin May-
nard and Cindy Mugnier of Belchertown, 
MA, Beth and Fred Lamb of Nashua, NH; 
niece Danielle Casey and Sam Alsop, and 
also many many in-laws, nieces, nephews, 
cousins and close friends. Steve was prede-
ceased by his parents; his son Jonathan; and 
his brothers, Peter, Mark and Christopher.
 To leave an online message of condo-
lence, please visit www.farwellfuneralser-
vice.com  Arrangements are in the care of 
the Farwell Funeral Service in Nashua.

James Clayton Wheat 

 Passing from this earth on April 6, 
2022, I left behind its greatest gift, family 

and friends. Among those gifts, my bright, 
beautiful and compassionate daughters, 
Sophia Catherine and Olivia Grace Wheat, 
who changed my 
world each in their 
own way; their 
Mom, Melanie, 
who could not have 
done more to con-
tribute to raising 
them; my beautiful 
step-daughter Kelly 
Nicole Glander, my 
brothers, John of 
Sun City, Arizona 
and Bill of Pittsfield, 
Mass, where we, along with my most he-
roic brother, Bob, recently deceased, were 
raised by Marjorie Helen (Maloy) and Clay-
ton Arthur Wheat, both sadly pre deceased; 
and my best friend, disciplinarian, she who 
blends my unrelenting shades of gray with 
black and white, the woman whom I was 
ultimately smart enough to marry, Jill Lor-
raine Glander Wheat. Took a while but I got 
it right!
 I was the first in my family to attend 
college. It was not by accident! Clayton A. 
decreed it somewhere between ages 5 and 
7, if memory serves! He stuck to it from 
kindergarten (kindergarten because I was 
too young to enroll in the local parochial 
school) to high school. Report cards were 
the bane of my especially teen years ex-
istence. Dad had quit high school in 10th 
grade, then WWII happened. Army Air 
Corps, tail gunner, home a hero but the 
local woolen mills beckoned. Get the pic-
ture. Thank God for my mother, my buffer 
and guiding light through and after those 
years. Law school was the icing on the cake 
though Dad was disappointed at age 35 I 
hadn’t had a “real job”.

 One year plus at the NH Supreme 
Court as a law clerk where I met and was 
strongly influenced by CJ Frank Kenison, 
who was not shy to tell me that he preferred 
his clerks to work in NH and having tak-
en the Mass Bar Exam! What’s one more, 
right? Which led me to my Wadleigh years 
with his blessing. Truly then and now my 
other family. Can’t say enough about the 
Firm and the people so won’t try. 50 years 
says it all anyways.
 Professionally most proud of being a 
50-year member of the Bar and having been 
invited to Fellowship with the American 
College of Trial Lawyers. Most proud of 
the doors which opened because I held a li-
cense to practice in NH and was a Fellow of 
the college. The significance of my proud-
est professional achievements is not that I 
have achieved them; rather, it is that they 
have opened the doors to allow me to help 
others. These achievements have given me 
the ability to walk into a room and say, “we 
can do this” to my clients. I love and will 
miss you all. Keep the faith.
 Visiting Hours will be held on Friday, 
April 15th from 1pm-4pm at Phaneuf Fu-
neral Home & Crematorium, 243 Hanover 
Street in Manchester. Family and friends 
are kindly invited to attend.
 To view James’ online tribute or write 
in the guestbook please visit www.PHA-
NEUF.net

In memory of our colleagues, the NHBA 
Board of Governors has made a contribu-
tion to the NH Bar Foundation. 
 
To submit an obituary for publication, 
email news@nhbar.org. Obituaries may be 
edited for length and clarity.
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 Pendleton also brings to the bench a 
family history of law, years of experience as 
a practitioner, and a sensitivity to the plight of 
those suffering from mental illness.
 Pendleton experienced early loss as a 
boy when his mother committed suicide af-
ter many hospitalizations for mental illness, 
leaving his father, former New Hampshire 
Bar Association President John B. Pendleton, 
to raise the couple’s children alone.
 “People didn’t know in the ‘70s what to 
do with that,” Pendleton says. Though many 
prospective employers had known both his 
parents, “lawyers didn’t talk about it when I 
was interviewing,” he adds.
 Longtime Manchester attorney David 
Nixon broke that silence when Pendleton 
interviewed with him. Nixon immediately 
said, “John T., tell me what’s good about you 
besides your mother,” acknowledging the 
whole woman she had been.
 Pendleton later spent 16 years on the 
board of the Seacoast Mental Health Cen-
ter, serving as president for three years. “It’s 
really important background to have when 
you’re doing family law, juvenile law and 
criminal,” he says.
 Pendleton attended Concord High 
School for two years before going on to Proc-
tor Academy, where he demonstrated his af-
finity for athletics by playing on the varsity 
soccer, hockey, and baseball teams.
 At Trinity College in Hartford, he 
played rugby and baseball, but was cut from 
the hockey team as a freshman, to his deep 
disappointment, as “hockey was always my 
favorite sport.” The loss, however, did not 
stop him from playing men’s league hockey 
and later coaching youth hockey.
 Following graduation, he moved to Man-
hattan to serve as a paralegal for a major firm 

near Wall Street, where he worked on some 
major cases, including one involving Para-
mount Communications and Time Inc. That 
famous decision established that shareholder 
profits are not the only factors a board need 
consider in long-term business planning.
 The experience furthered his interest 
in law, and he enrolled at the University of 
Richmond School of Law, receiving his juris 
doctor in 1993. 
 At one law school party, he was smitten 
by a young woman who walked in looking 
for her brother. “I can tell you what she was 
wearing,” Pendleton says. “It was a red busi-
ness dress with a high collar, and she just 
looked cool.” Sarah was her name, and the 
two have been married since 1995.
 Upon graduation, Pendleton served 
as an assistant county attorney in Strafford 

County for two years, then worked for a year 
as a contract attorney for Shaheen & Gordon 
on a federal multi-district litigation case rep-
resenting Honda Motor Company.
 He went on to work at the Gleason Law 
office for three years, then to Gottesman & 
Hollis for four years. 
 Pendleton then joined family members 
in Portsmouth to form Dwyer, Donovan & 
Pendleton, where he worked for 11 years. 
His practice included business, medical de-
vice, healthcare, water and environmental 
law, public utility and criminal work. 
 “I did some really unique arguments in 
federal criminal court addressing diminished 
mental capacity as a sentencing factor, argu-
ing that someone with diminished mental 
capacity doesn’t bear the same culpability as 
a cognitively intact person,” he says. “I was 

proud of that work.”
 For a time, he did the legal work for a 
company, of which he was part owner, that 
supplied American-made medical implants 
to Mongolia before a change in that coun-
try’s economy put an end to the business. He 
visited Mongolia twice, and recalls drinking 
fermented mare’s milk in a yurt and attending 
festivities for the national holiday, Naadam.
 In 2002, Pendleton was presented with 
the New Hampshire Bar Association’s Rob-
ert E. Kirby Award, named after a young law-
yer who died in 1996 at the age of 35. The 
award goes to a New Hampshire attorney 35 
or younger who “demonstrates the traits of 
civility, courtesy, perspective and excellent 
advocacy.”
 “It was the coolest thing that ever hap-
pened to me because I knew Bob Kirby,” he 

y Pendleton from page 1
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says.
 Pendleton has also been a board mem-
ber of New Hampshire Legal Assistance and 
spent nine years volunteering on the New 
Hampshire Plumbers License Board. “It was 
a good experience,” he says. “Serving on 
those licensing boards are important things 
for us lawyers to do.”
 His work on the bench has proven to be 
more demanding than he anticipated, Pendle-
ton admits, largely because of understaffing.
 “We’re usually on and off the bench 
from 8 to 4 without a lunch break some days 
because we’re dealing with emergencies,” he 
says of Circuit Court judges. “Then you sit 
down at the end of the day when everybody 
leaves and write up the orders you didn’t get 
a chance to do. I don’t know that the wid-
er Bar knows the issues facing the Circuit 
Court. The family Bar certainly does.”
 Nevertheless, he adds, “it’s a wonderful 
job. I’m so proud of the work that the Circuit 
Court judges do.”
 His work on the judiciary has won the 
admiration of attorneys who frequently ap-
pear before him, like John and Amy Driscoll 
of Driscoll Law in Portsmouth.
 “Judge Pendleton treats everyone who 
walks into his courtroom with respect and 
civility,” says John Driscoll.  “His compas-
sion is self-evident, and his patience is im-
pressive.  He truly listens and I think litigants 
can tell.  In the most fraught cases, he is a 
calming influence on litigants and occasion-
ally aggressive lawyers.  Aside from this 
exceptional demeanor, he is an expert jurist 
who draws from his diverse practice. Plus, he 
has nice hair.”
 Amy Driscoll agrees, saying Pendleton 
“clearly knows the law, is prepared before 
coming on to the bench, and writes thought-
ful orders, all of which is important, but what 
I appreciate about practicing in his Court 
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is he remembers first and foremost that the 
litigants are people, not just ‘cases’ coming 
through.  He brings a certain humanity to the 
process.” 
 In off hours, Pendleton plays men’s 
league hockey, though he has had to miss 
many Monday night games because of his 
work responsibilities, and he notes that his 
team is the reigning champion of the Rangely 
Pond Hockey Festival (suspended since the 
start of the pandemic).
 He has coached youth hockey for 10 
years, since his son Caleb was 6, and this 
year helped coach the Clipper Mules from 
Portsmouth and Newmarket high schools 
to their first state championship, with Caleb 
scoring the winning goal in the Division II 
semifinals. The program had not won a play-
off game since 2003.
 “The team only won three games in each 
of the prior two seasons, but this year were 
14-6-1, with the final loss being the state fi-
nals,” Pendleton says.
 Fellow attorney and fellow “hockey 
dad” Emile R. Bussiere, Jr. says he and Pend-
leton have been “joined at the hip” since 
Pendleton started coaching their sons a de-
cade ago.
 “I quickly learned how generous he is 
with his time and how willing he is to lend a 
hand whenever someone needs it,” Bussiere 
says. “This is especially true for those people 
with special problems and in the most need 
of help.”
 In addition to wife Sarah and son Ca-
leb, Pendleton also has a daughter, Allison, 
a sophomore at McGill University, and Bus-
siere says Pendleton’s family “is always most 
important to him.”
 “If I had to describe him in one word, it 
would be ‘committed,’” Bussiere adds. “He 
has a follow-through work ethic on every-
thing he does in life.”

y Wellness from page 9

health issues ranging from depression 
and anxiety to substance abuse disorders.  
In 2020, we as a firm committed to and 
signed the American Bar Association 
Well-Being Pledge, by which we have 
pledged to actively promote and encour-
age help-seeking and self-care as core 
values of our organization.  In conjunc-
tion with this pledge, we have enacted 
our Well Being Policy which incorporates 
many of the initiatives discussed above.  
 We believe our wellness efforts at 
McLane Middleton have had a positive 
impact, and we know that the money we 
spend on our wellness efforts pays divi-
dends that far exceed the costs.  There is 

no doubt that employee engagement and 
wellness make businesses more produc-
tive, but we must not let the constant de-
mands of our profession allow us to rel-
egate this to a lower tier concern.  Our 
Wellness Committee is here to stay at my 
firm, and I would encourage all business-
es in our profession to stay focused on the 
mental and physical wellness of their col-
leagues.  

Jeremy Walker is a director in McLane 
Middleton’s Litigation Department and 
is Co-Chair of the firm’s Wellness Com-
mittee.  He can be reached at (603) 628-
1431 or jeremy.walker@mclane.com. 
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(You can still download the 2021 edition at nhbar.org, under “Publications”)
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By Melissa Christensen

 An important 
part of our Legal 
Writing classes in-
volves learning how 
to best relate to and 
work with our cli-
ents and colleagues. 
Specifically, we 
teach our students to 
inclusively represent 
clients and work 
with colleagues by 
providing a sense of belonging rather than 
bias, discrimination, or judgment—even 
if it’s unintentional. Effectively writing 
an argument is only part of being a suc-
cessful attorney; we must also respectful-
ly work with and address our clients and 
colleagues.  
 Gender identity is often invisible or 
unknown. We must use gender neutral 
and respectful language to give clients 
and colleagues that sense of belonging. 
This includes using correct titles such 
as Dr., Mr., Miss., Mx., and the correct 
pronoun. Because not all persons identify 
as a particular gender, automatically us-
ing “he/him/his” or “she/her/hers” may 
inadvertently offend or harm a client or 
colleague.  Although the most common 
pronouns in use are the traditional “he/
him/his” and “she/her/hers,” some peo-
ple prefer “they/them/theirs” or “ze/zir/
zirs.”1  These are just a few examples of 
gender pronouns; our language is con-

stantly evolving and therefore so are our 
pronouns.2   The best way to know what 
pronoun to use is to ask! 
 While it is best to ask your client or 
colleague what their (*I’m forecasting 
here) pronoun is, if you do not know, use 
“they/their.” Although, “they” is most 
commonly used as a plural pronoun, it is 
appropriate to use it in the singular form. 
In fact, in The Redbook: A Manual On 
Legal Style, Bryan Garner guides us with 
the following language: “In limited cas-
es—when referring specifically to a hy-
pothetical person of unspecified gender or 
(especially) to a real person who does not 
identify with a gender-specific pronoun—
they and its forms are preferred by some 
writers.”3  Moreover, the United States 
Supreme Court has even used they in its 
singular form; Lockhart v. United States, 
a 2016 case, contains the following: “Sec-
tion 2252(b)(2)’s list is hardly the way 
an average person, or even an average 
lawyer, would set about to describe the 
relevant conduct if they had started from 
scratch.”4  While many prefer to simply 
avoid using a pronoun, it is certainly be-
coming more commonplace to both see 
and hear “they” used in the singular form.  
 For example, during the Olympics in 
February, Johnny Weir, one of the figure 
skating commentators, made the follow-
ing remark: “Timothy uses their arms to 
lift Ashley.”  Because Timothy identifies 
as nonbinary, Mr. Weir appropriately used 
“they” as the pronoun in that sentence. 
Three years ago, in 2019, Merriam-Web-

ster named “they” as the word of the year 
due to the increase in searches for its defi-
nition, in large part because of its more 
prevalent use in the singular form.5  And, 
on Inauguration Day in 2021, The White 
House added the options of “they/them,” 
“other,” and “prefer not to share” under 
“Pronouns” on its contact page.6  
 Regardless of whether we are an-
nouncing on television, writing a court 
opinion, or drafting an email to a client, 
it is important to remember that it must be 
clear to whom or what a pronoun is refer-
ring.  
 Here is an example showing correct 
grammatical structure of a sentence:

 The attorney went to the courthouse 
and they left their phone at security.
 
In this sentence, attorney is the subject 
and antecedent, they is the pronoun re-
ferring to attorney, and their is the pos-
sessive adjective showing that the phone 
belongs to the attorney. 

Here is an example of incorrect structure:
 

 Attorney A and Attorney B went 
to the courthouse, and they left their 
phone at security.  

Here, either Attorney A or Attorney B 
could be the subject and antecedent; we 
don’t know to whom they is referring. In 
this situation, we should rewrite the sen-
tence to look like this: 

 Attorney A and Attorney B went to 
the courthouse, and Attorney B left 
their phone at security.  

Now we know whose phone was left at 
security. Specifically, the correct sentence 
provides the correct pronoun and identi-
fies who left the phone at security when 
the pronoun, on its own, cannot.
 As attorneys, it is imperative that 
we represent our clients to the best of 
our abilities. That includes effectively 
(and correctly) using language while be-
ing civil and respectful; part of this re-
quires respecting how our clients and col-
leagues identify and acknowledging this 
through appropriate pronoun usage. The 
New Hampshire Lawyer Professionalism 
Creed provides aspirations for us to strive 
for in our roles as attorneys and incorpo-
rates the following language on civility:

 THIRD, a New Hampshire lawyer 
is civil. Civility and self-discipline 
prevent lawsuits from turning into 
combat and keep organized society 
from falling apart. A New Hampshire 
lawyer:
• behaves in a courteous, decent and 

disciplined manner, and counsels cli-
ents to do likewise

• displays respect for clients, judges, 
court staff, opposing counsel, and all 
participants in the process, including 
parties

• behaves with humility rather than ar-
rogance

• understands differing viewpoints and 
has empathy for others. 

 So how do we promote the Creed’s 
aspiration of civility and respect through 
pronouns? Ask your colleagues and cli-
ents to share their pronouns with you (if 
they are comfortable sharing). Share your 
pronouns in your email signature and with 
your Zoom name and encourage others to 
share theirs. If you are unsure of a per-
son’s pronoun, word your documents to 
avoid using a pronoun or use “they/their.” 
Finally, next time you are drafting a letter, 
or a motion, or an email, take a moment 
and think about the correct pronoun. That 
small moment can go a long way in pro-
moting civility, respect, and belonging. 

1. Gender Pronouns, TRANS STUDENT ED-
UCATIONAL RESOURCES, https://transstu-
dent.org/graphics/pronouns101/ (last visited 
Mar. 19, 2022).
2. Id.
3.  BRIAN A. GARNER, THE REDBOOK: A 
MANUAL ON LEGAL STYLE R. 11.10(o), at 
204 (4th ed. 2018).
4.  Lockhart v. United States, 577 U.S. 347, 
357 (2016).
5.  Amy Harmon, ‘They’ Is the Word of the 
Year, Merriam-Webster Says, Noting Its Sin-
gular Rise, THE NEW YORK TIMES, https://
www.nytimes.com/2019/12/10/us/merriam-
webster-they-word-year.html (Nov. 3, 2021). 
6.  Contact Us, THE WHITE HOUSE, https://
www.whitehouse.gov/contact/ (last visited 
Mar. 19, 2022). 

Melissa Christensen (she/her/hers) is an 
adjunct professor of legal writing at UNH 
Franklin Pierce School of Law.  Thank 
you to Lu Butterfield-Ferrell of UNH’s 
Beauregard Center for Equity, Justice, 
and Freedom and Anna Elbroch of UNH 
Franklin Pierce School of Law for their 
assistance with this article.  
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we’re in today, we sometimes forget to do 
that. The more we can sit down and com-
municate with one another the more we can 
overcome that.”  
 Like Krueger, Justice Hantz Marconi 
believes the commission will be a place for 
various stakeholders to build trust, share their 
knowledge, and work out differences.
 “[H]aving the Governor’s Commission 
reinstituted will allow for [stakeholders] to 
come together to talk,” Hantz Marconi said, 
describing the many perspectives and inter-
ests involved in shaping policy around do-
mestic violence. “For example, [the Court] 
doesn’t tell [the Legislature] how they should 
be amending a statute because that’s a policy 
consideration. [W]ith the task force, some 
people thought the statutory language should 
be tweaked in one direction, for plaintiffs, 
and then you have the defense bar saying, 
‘but there are consequences for the defen-
dants in these cases,’ and that type of policy 
weighing is something that gets presented to 
the legislature. [T]he Governor’s Commis-
sion or a subgroup will be a place for this 
type of discussion to take place.”
 The Governor’s Commission on Do-
mestic and Sexual Violence was created in 
1993 by the late Governor Stephen Merrill 
following a high-profile case, and was com-
prised of several committees, each focusing 
on various goals. The group was active until 
2013 when its then-chair stepped down and 
no new chair was chosen.
 Some of the committees formed under 
the Governor’s Commission, such as the Bat-
terer’s Accountability Committee, remain ac-
tive. The influence of other groups, such as 
the Branch’s Protocol Committee, continue.

The NH Judicial Branch’s 
Protocol Committee

 The Judicial Branch’s Protocol Commit-
tee, created under the leadership of then Ad-
ministrative Judge Edwin W. Kelly in 1992, 
produced domestic violence protocols for 
guiding the court’s practice in domestic vio-
lence cases. The protocols were first adopted 
in 1994 and were subsequently approved by 
the New Hampshire Supreme Court. In 2007, 
compliance with the protocols was made 
mandatory, and they were revised, most re-
cently, in 2013. In September 2021, the Cir-
cuit Court began its review of the protocols 
with the goal of aligning them with current 
statutes and best practices. 

 Kelly created the Protocol Committee, 
he said, to answer a variety of questions the 
domestic violence statute doesn’t answer.  
 “How quickly do we have to make deci-
sions? Do we meet with people? Do we sit 
and talk with them? Because that’s not some-
thing judges are used to doing. And is there 
something wrong with that,” he said, explain-
ing the types of questions that arose in early 
meetings. “Another question was, ‘what do 
we do with orders once we get them?’ The 

clerks needed to know, and the statute didn’t 
address that.”
 New Hampshire’s domestic violence 
statute went into effect in the late 70s, shortly 
before Kelly arrived in the state. 
 At that time, he said, the courts knew lit-
tle about the complexities surrounding these 
cases. 
 “I could read the statute and make deci-
sions based on the statute but there was zero 
case law because there were so few cases,” 
he said.
 Kelly, who remained on the frontlines 
of domestic violence issues during his 36-
year career, said the L.S. case has reignited 
a renewed commitment for all stakeholders 
in domestic violence cases to work together. 
He recalled a case in the early 90s that also 
brought more focused attention on the issue 
of domestic violence—which he said the 
Courts were still learning about—and the 
creation of the Governor’s Commission.  
 That case, in 1992, involved a man who 
discovered his estranged wife in bed with 
another man in Wolfeboro, and then beat the 
woman so badly she required 17 stiches in 
her face. Judge William O’Neil, who over-
saw the case, accepted a plea bargain from 
the Carroll County Attorney with a 29-day 
jail sentence saying the attack wasn’t “com-
pletely unprovoked.” 
 The sentence, along with the judge’s re-
marks, created an uproar among victim’s ad-
vocates and it was shortly after this that then 
Governor Merrill created the Commission.  
 Grace Mattern, executive director of the 
New Hampshire Coalition Against Domestic 
and Sexual Violence for 30 years and a mem-
ber of the original Governor’s Commission, 
referred to Kelly as an ally who was “incred-
ible to work with.” 
 She learned the Governor’s Commis-
sion on Domestic and Sexual violence no 
longer existed after reading the task force re-
port and said this group is where a lot of the 
multidisciplinary work happened.”
 “Judge Kelly really understands the 
dynamics of domestic violence. And he 
was good at sending a message to judges 
about following the protocols,” Mattern 
said. “When judges weren’t following them, 
we could have a conversation with him, he 
would reach out to judges, and things would 
get better.”

DV and Child Abuse: 
“The Most Difficult Cases” 

 Kelly said domestic violence cases, as 
well as child abuse cases, are among the most 

difficult cases for judges due 
to the gravity of what is po-
tentially at stake.  
 “The reality is this: More 
than any case a court deals 
with, DV cases and child 
abuse cases are in a category 
all of their own,” he said. 
“Other cases are certainly 
important, but those two cas-
es carry with them the fear of 
mortality, of someone dying 
as a result of something you 
did or didn’t do right from 
day one.”
 He mentioned a case in-
volving a victim who was 
murdered over 30 years ago 
that still haunts him. 

 “It happened in the mid- to late 1980s 
and it will never go away,” Kelly said.  “It’s 
always on my mind and I think what new 
judges don’t understand is how serious the 
issue is before they come and start hearing 
these cases.”

Seeking Solutions Through 
Collaboration

 As a court administrator, Kelly said he 

was always aware of the complexities sur-
rounding domestic violence cases and of the 
need to consult with experts.  
 “We have that jurisdiction, but we are 
not anywhere near the experts on the back-
ground of these things,” he said. “And this is 
especially true in terms of fully understand-
ing Intimate Partner Violence.” 
 Kelly used the example of field sobriety 
tests to illustrate how changing technology 
and knowledge plays a role in how judges 
decide cases and said this is true for domestic 
violence as well.
 “No one felt like they were experts on 
things like Horizontal Gaze Nystagmus tests 
for instance, or field sobriety tests,” he said.  
“But when that first came out judges had to 
decide whether they were valid and whether 
they could make a finding of guilty or not 
guilty based on that test. And regarding DV, 
my view, always, was to reach out to the peo-
ple who knew this stuff at their heart. Who 
spent their lives and careers working with the 
issues and to bring them in collaboratively.” 
 Kelly said the relationships established 
through the Governor’s Commission and its 
subcommittees began to grow quickly af-
ter they were established. He attributes that 
growth to a sense of trust among stakehold-
ers, a shared commitment to the work, and a 
sense of concern for each other.
 “There were cases over the years when 
someone would die in a DV related offense 
and the first call I’d get in the morning was 
Grace Mattern asking, ‘how’s the judge do-
ing?’” he said. “And I would do the same. 
I’d call her and ask her how she thought it 
went from her perspective. Did we miss 
something? Was everything done the way we 
planned?” 
 Kelly said the informal conversations he 
had with people such as Mattern were very 
helpful because they allowed him to address 
issues directly with judges and to respond to 
the coalition to let them know they had had a 
conversation. 
 “The purpose wasn’t to prevent people 
from complaining,” he said.  “If someone 
had a complaint about judicial misconduct 
that’s a different issue. My big concern was 
that having uniformity within such a large 
organization as the Circuit Court was really 
hard. The best I could do was to stay in con-
tact with the people who use the Courts. This 
was the only way I could get a sense about 
what was working and what wasn’t.”
 Krueger said she recalls some of these 
meetings as being “new and vibrant.”  
 “Reconvening the Commission will be a 
way to get people meeting and talking, and a 
good outcome for this task force,” she said. 
Getting people around the table, to build trust 
and to look at how systems are working, how 
they’re not working, and how to problem 
solve around those things.”
 Attorney Robin Melone, who was not 
on the task force but has represented both 
defendants and victims in domestic violence 
cases throughout her career, said she under-
stands both sides and agrees there needs to be 
more collaboration to address the issues. 
 “I think we need to do a better job of 
resourcing prosecutors and victim advocates 
in the court system to deal with the misde-
meanor Circuit Court domestic docket,” said 
Melone, stressing the importance of address-
ing repeat appearances of people in Circuit 
Court for domestic violence offenses which 
she believes demonstrates an inability to en-
gage in healthy relationships.  
 She cited anger management issues as 
part of a broad paradigm that often overlaps 
with substance abuse, poverty, and mental 
health issues. 
 “None of that is an excuse for commit-
ting an offense but I think we would do bet-
ter as a community if we better resourced 
the DV units to respond to those issues,” she 
said. “[A]s a society we continue to learn and 

evolve in the ways we respond to different 
issues that arise and we need to make sure 
this is an ongoing learning process for our 
Courts. I hope that we can get back to a sense 
of normalcy and prioritize the education and 
the learning that helps judges respond ap-
propriately to all of these situations on both 
sides.” 
 Amanda Grady Sexton, Director of Pub-
lic Affairs for the New Hampshire Coalition 
Against Domestic and Sexual Violence, said 
the Coalition is convening a group of stake-
holders this summer and fall that will review 
all of the areas outlined by the Task Force 
that would require statutory changes. 
 “We hope to gain consensus on a legis-
lative proposal that could be introduced dur-
ing the 2023-2024 Session,” she said. “The 
Coalition has begun conversations with key 
legislators who are interested in supporting 
any efforts to improve our domestic violence 
protection laws.”
 Grady Sexton said the Coalition was 
grateful to be able to work with a multi-disci-
plinary team of stakeholders to discuss ways 
to improve the court system in New Hamp-
shire and to improve outcomes for survivors 
of domestic violence. 
 “We believe that efforts to improve ac-
countability and transparency in domestic 
violence cases must be central to the state’s 
ongoing work,” she said. 
 The Coalition, which served 13,107 
adult and child victims of domestic vio-
lence and sexual assault from October 2020 
through September 2021, had two members 
on the Task Force on Domestic Violence 
Cases: Executive Director Lyn Schollett and 
Grady Sexton.    
 The recently reestablished Governor’s 
Commission will consist of the following 
members who will be nominated by the or-
ganization listed for appointment by, and to 
serve at the pleasure of, the Governor: 
• The Department of Justice Office of Vic-

tim/Witness Assistance designee;
• The New Hampshire Attorney General or 

designee;
• A County Attorney recommended by the 

New Hampshire County Attorneys’ Asso-
ciation;

• A circuit court prosecutor recommended 
by the Attorney General;

• The New Hampshire Coalition Against 
Domestic and Sexual Violence designee;

• A New Hampshire Bar Association desig-
nee from 603 Legal;

• A Judicial Branch designee from the 
branch’s domestic violence standing com-
mittee;

• The Commissioner of the Department of 
Health and Human Services or designee;

• A member of the New Hampshire House 
of Representatives as recommended by 
the Speaker;

• A member of the New Hampshire Senate 
as recommended by the Senate President;

• Two (2) members of New Hampshire 
law enforcement, one representing a ru-
ral community, one representing an urban 
community, recommended by the New 
Hampshire Chiefs of Police Association;

• A provider of Batterer’s Intervention Pro-
gramming, appointed by the Governor;

• The Commissioner of the New Hampshire 
Department of Corrections or designee;

• The Commissioner of the New Hamp-
shire Department of Safety or designee;

• The New Hampshire Public Defender’s 
Office designee; and

• Two (2) additional members, appointed 
by the Governor.

y DV from page 1

Judge Edwin W. Kelly at a north country courthouse circa 
1990. NHBA Photo
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GUIDE
CONTINUING LEGAL EDUCATION

High Quality, Cost-Effective CLE for the New Hampshire Legal Community

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • Webcasts • Video Replays • and More!

Continuing Legal Educa
tio

n

THU, APR 21 – 12:00 – 1:00 p.m.
Contract Drafting is Like … Fortune Telling

• Webcast; 60 NHMCLE min.

TUE, APR 26 – 12:00 – 1:00 p.m.
Siri and Alexa are Out to Get You

• Webcast; 60 NHMCLE ethics/prof. min.

THU, APR 28 – 12:00 – 1:00 p.m.
The Dirty Dozen:  The 12 Most Common Grammar and 
Writing Errors

• Webcast; 60 NHMCLE min.

THU, MAY 5 – 9:00 a.m. - 4:15 p.m.
Effective and Persuasive Presentation of Damages in a 
Personal Injury Case

• In-Person • Webcast
• 360 NHMCLE min. incl. 30 ethics/prof.
• Concord • NHBA Seminar Room

TUE, MAY 10 – 12:00 – 1:00 p.m.
The Danger of Digital Signatures (and other issues in 
tech)

•  Webcast; 60 NHMCLE ethics/prof. min.

THU, MAY 12 – 12:00 – 1:00 p.m.
Better Prose, Better Contract:  5 Ways to Improve 
Contract Terminology

•  Webcast: 60 NHMCLE min.

MON, MAY 16 – 12:00 – 1:00 p.m.
Dispute Avoidance in Trusts & Estates

•  Webcast; 60 NHMCLE min.

TUE, MAY 17 – 12:00 – 1:00 p.m.
 What David Bowie Teaches About Attorney Ethics

•  Webcast; 60 NHMCLE ethics/prof. min.

WED, MAY 18 – 9:00 a.m. - 1:15 p.m.
Intellectual Property for the General Practitioner

• In-Person • Webcast
• 225 NHMCLE min., incl. 30 ethics/prof.
• Concord • NHBA Seminar Room

THU, MAY 19 – 12:00 – 1:00 p.m.
To Indemnify, or To Hold Harmless?

• Webcast; 60 NHMCLE min.

TUE, MAY 24 - 12:00 – 1:00 p.m.
Killer Correspondence for Lawyers

• Webcast; 60 NHMCLE min.

THU, MAY 26 - 8:30 – 10:30 a.m.
16th Annual Ethics Program

• In-Person • Webcast
• 120 NHMCLE ethics/prof. min.
• Concord • NHBA Seminar Room

TUE, JUN 14 – 9:00 a.m. – 12:15 p.m.
Consent of the Governed? Contracting for 
Ordinary People in the 21st Century

• In-Person • Webcast
• 180 NHMCLE min.
• Concord • NHBA Seminar Room

FRI & SAT, JUN 17 & 18  
2022 Annual Meeting
Mountain View Grand, Whitefi eld

THU, JUN 30 – 12:00 – 1:30 p.m.
“Please.  Do Not Touch That!” And Two More Lessons 
from the World of Museum Law

•   Webcast; 90 NHMCLE min.

WE DO THE 
REPORTING FOR YOU!

How to Register
All registrations must be made online at

https://nhbar.inreachce.com/

(if you missed any of the previously held programs, 
they are now available ON-DEMAND)

NHMCLE

Have an idea for a CLE? Reach out to the Professional Development team or a member of the CLE Committee.

Contract Law Thursdays
with Lenne Espenschied

April 21 • 12 – 1 p.m. 
Contract Drafting is Like … 

Fortune Telling
60 NHMCLE min.

April 28 • 12 – 1 p.m.
The Dirty Dozen: The 12 Most Common

Grammar and Writing Errors
60 NHMCLE min.  

May 12 • 12 – 1 p.m.
Better Prose, Better Contract: 

 5 Ways to Improve Contract Terminology
60 NHMCLE min.

May 19 • 12 – 1 p.m. 
To Indemnify, or To Hold Harmless?

60 NHMCLE min. 

Visit https://nhbar.inreachce.com/ 
for more information

MAY 2022

JUNE 2022

Return of Teicher on Tuesdays
with Stuart Teicher

April 26 • 12 – 1 p.m.
Siri and Alexa are Out to Get You

60 NHMCLE ethics/prof. min.

May 10 • 12 – 1 p.m. 
The Danger of Digital Signatures 

(and other issues in tech)
60 NHMCLE ethics/prof. min.

MAY 17 • 12 – 1 p.m.
What David Bowie Teaches About 

Attorney Ethics
60 NHMCLE ethics/prof. min.

May 24 • 12 – 1 p.m.
Killer Correspondence for Lawyers

60 NHMCLE min.

APRIL 2022

NOTE for in person seminars – NHBA COVID-related safety measures may include limited seating and additional restrictions. 
Please read the NHBA’s current protocol at https://www.nhbar.org/covid-related-protocol/. In registering for and attending an 
NHBA-sponsored CLE or other meeting or event, participants agree to the NHBA’s current health and safety protocols, the  NHBA 
COVID-19 safety acknowledgment, and liability waiver and release of claims.  (https://nhba.s3.amazonaws.com/wp-content/
uploads/2022/03/28094948/COVID-Safety-Acknowledgement-Liability-Release.pdf)
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For more information or to register, visit https://nhbar.inreachce.com

nhbar.inreachce.com

Effective and Persuasive 
Presentation of Damages in 

a Personal Injury Case

This program is intended for personal injury lawyers of all experience levels, plaintiff 
as well as defense.  This will be a fast-moving interactive format with a large panel 
of highly experienced tort practitioners, experts, mediators and sitting judges.  The 
program focuses on effectively developing and presenting damage evidence at 
all stages of a personal injury case, including the demand and negotiation phase, 
mediation and ultimately trial.  A great way to celebrate Cinco de Mayo with fellow 
tort attorneys, and a can’t miss CLE for any injury lawyer who wants to learn the 
most effective and persuasive ways to present your client’s case.

Faculty
Peter E. Hutchins, Program Chair/CLE Committee Member, Law Offi ces of 

Peter E. Hutchins, PLLC, Manchester
Hon. Robert E.K. Morrill, Portsmouth
Hon. David W. Ruoff, Associate Justice, NH Superior Court
Gary M. Burt, Primmer, Piper, Eggleston & Cramer, PC, Manchester
Paul W. Chant, Cooper, Cargill, Chant, PA, North Conway
Christine Friedman, Friedman & Feeney, PLLC, Concord
Holly B. Haines, Abramson, Brown & Dugan, Manchester
Scott H. Harris, McLane Middleton Professional Association, Manchester 
Catharine Newick, Business Decision Services, Concord
Neil B. Nicholson, Nicholson Law Firm, PLLC, Concord
Mary E. Tenn, Tenn & Tenn, PA, Manchester

This half-day seminar is designed to provide an overview of the major areas of 
IP law, addressing patent law; trade secret law; trademark law; copyright law; 
contractual issues relating to intellectual property, including licensing agreements 
and insurance coverage for intellectual property.

Faculty
Arnold Rosenblatt, Program Chair/CLE Committee Member, Hinckley Allen & 

Snyder, LLP, Manchester
Matthew H. Benson, Cook, Little, pllc, Manchester
Daniel J. Bourque, Preti, Flaherty, Beliveau & Pachios, PLLP, Concord
Doreen F. Connor, Primmer Piper Eggleston & Cramer, PC, Manchester
Steven J. Grossman, Grossman, Tucker, Perreault & Pfl eger, PLLC, Manchester 

Intellectual Property
for the General Practitioner

Thursday 8:30 a.m. - 10:30 a.m. Webcast

May 26         120 NHMCLE ethics/
         prof. min.

           
      In person

16th Annual Ethics CLE

This CLE is an annual update and review of developing issues for all 
attorneys in practice.

Topics will include: 

• client communications; • withdrawing from a case;
• the complaint and disciplinary 

process;
• an update on current topics 

before the Ethics Committee.

Faculty
Hon. John C. Kissinger, Associate Justice, NH Superior Court
Elizabeth M. Murphy, NH Supreme Court Attorney Discipline Offi ce, Concord
Stephanie C. Hausman, NH Appellate Defender Program, Concord
Stephanie K. Burnham, Burnham Legal PLLC, Manchester
Christopher D. Hawkins, Donahue, Tucker & Ciandella, PLLC, Exeter
Richard Guerriero, Program Chair, Lothstein Guerriero, PLLC, Keene

        120 NHMCLE ethics/
         prof. min.

           
NHMCLE

      

Wednesday 9:00 a.m. - 1:15 p.m.          Webcast
           
                    In personMay 18         225 NHMCLE min. 

        incl. 30 ethics/prof. min.
        225 NHMCLE min. 

         Webcast
NHMCLE

Thursday 9:00 a.m. - 4:15 p.m.           Webcast
           
                           In personMay 5         360 NHMCLE min.

        incl. 30 ethics/prof. min.
        360 NHMCLE min.

 incl. 30 ethics/prof. min.

          Webcast
NHMCLE

Upcoming Webcasts

Dispute Avoidance in Trusts and Estates
Monday, May 16, 2022 – 12:00 – 1:00 p.m. • 60 NHMCLE min.

• Robert A. Wells, Program Moderator/CLE Committee Member, 
McLane Middleton Professional Association, Manchester

• Elise H. Salek, Sulloway & Hollis, PLLC, Concord
• Andrea J. Schweitzer, McLane Middleton Professional Association, 

Manchester

"Please. Do Not Touch That!" And Two More Lessons 
from the World of Museum Law 
Thursday, June 30, 2022 – 12:00 – 1:30 p.m. • 90 NHMCLE min.

• Amanda L. Nelson, Program Chair, Artium Amore, PLLC, Dover, NH
• Ricardo A. St. Hilaire, Lebanon

LUNCHLUNCH

LEARNLEARN

Consent of the Governed? 
Contracting for Ordinary 

People in the 21st Century

• Michael S. Lewis, Program Chair/CLE Committee Member, Rath, Young & 
Pignatelli, PC, Concord

• Stephanie A. Bray, NH Legal Assistance, Claremont

Tuesday 9:00 a.m. - 12:15 p.m. Webcast

June 14         180 NHMCLE min.            
      In person        180 NHMCLE min.            

NHMCLE

      

                                                      In person
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Presented to the Board of Governors January 20, 2022 
 
Active to INACTIVE: 
Pisan, Robin, Fairfax, Va. (Dec.6, 2021)
Shannon, Francis, Fort Lauderdale, Fla. (Nov. 30, 2021)
 
Active to INACTIVE RETIRED: 
Seaton, Michael, Durham, NH (Dec. 31, 2021)
Bersak, Robert, Whitehouse Station, NJ (Dec. 27, 2021)
Funk, W. John, Concord, NH (Jan. 1, 2022)
Ogorchock, James, Merrimack, NH (Dec. 31, 2021)
 
Active to SUSPENDED: 
Fojo, Robert, Bedford, NH (Dec. 21, 2021)
 
Active to RESIGNED: 
Marsh, Peter, Concord, NH (Dec. 31, 2021)
 
Inactive to ACTIVE: 
Klark, Scott, West Danville, Vt. (Dec. 14, 2021)
Corrado, Angelo, Pepperell, Mass. (Dec. 15, 2021)
Olshan, Adam, Glastonbury, Conn. (Jan. 6, 2022)
 
Inactive to RESIGNED: 
Foley, Patrick, Philadelphia, Pa. (Dec. 13, 2021)
Resnick, Paige, Washington, DC (Jan. 7, 2022)
 
Suspended to ACTIVE: 
Nelluvely, Asish, Roslyn Heights, NY (Dec. 16, 2021)
Morse, MaryEllen, Rye, NH (Dec. 16, 2021)
Tchao, Amy, Falmouth, Maine (Dec. 17, 2021)
 
Honorary Active to HONORARY INACTIVE: 
Stock, Otto, Dayton, Ohio (Nov. 3, 2021)

Membership Status Changes
Presented to the Board of Governors February 17, 2022 

Active to INACTIVE: 
Braman, Nancy, Revere, Mass. (Jan. 4, 2022)
Bassi, Courtney, Andover, Mass. (Jan. 7, 2022)
Moccia, Anthony, Boston, Mass. (Feb. 7, 2022)
Malia, Jr., Peter, Fryeburg, Maine (Jan. 31, 2022)
 
Active to INACTIVE RETIRED: 
Goodwin, Rolf, Nashua, NH 03063 (Jan. 1, 2022)
Lajoie, Ronald, Hopkinton, NH (Dec. 31, 2021)
Depoian, Donna, Laconia, NH (Dec. 31, 2021)
Taylor, William, Yarmouth, Maine (Dec. 31, 2021)
 
Active to FULL-TIME JUDICIAL: 
Attorri, Mark, Bow, NH (Jan. 31, 2022)
 
Active to RESIGNED: 
Hiller, Benjamin, Medford, Mass. (Dec. 31, 2021)
 
Active to DECEASED: 
Greene, Alan, Orlando, Fla. (Dec. 23, 2021)
Davis, Emily, Thetford Center, Vt. (Dec. 16, 2021)
 
Inactive to ACTIVE: 
LaMonica, Stephen, Groveland, Mass. (Jan. 12, 2022)
Plummer, Marina, Warwick, RI (Feb. 3, 2022)
Sarzana, Autumn, Newton, Mass. (Feb. 3, 2022)
Borchers, Timothy, Medway, Mass. (Feb. 7, 2022)
Arcidiacono, Philip, Concord, Mass. (Feb. 7, 2022)
 
Inactive to INACTIVE RETIRED: 
O’Neil, Maureen, Hampton, NH (Jan. 1, 2022)
 
Inactive Retired to ACTIVE: 
Pothen, Julia, Manchester, NH (Jan. 24, 2022)
 
Inactive Retired to RESIGNED: 
Roberge, Carolyn, Clearwater, Fla. (Feb. 8, 2022)

Suspended to DISBARRED: 
Dunn, David Charles, Manchester, NH (Jan. 14, 2022)
 
Honorary Inactive to DECEASED: 
Iacopino, Vincent, Newbury, NH (Jan. 28, 2022)

Presented to the Board of Governors March 17, 2022 
 
Active to INACTIVE: 
Sheng, Charles, Burlington, Mass. (Feb. 8, 2022)
DeGoosh-DiMarzio, Eric, Cranston, RI (Feb. 11, 2022)
 
Active to INACTIVE RETIRED: 
Miller, William, Hudson, NH (Feb. 24, 2022)
Roberts, Sanford, Kittery, Maine (Feb. 28, 2022)
May, Mark, Deerfield, NH (Feb. 28, 2022)
Steere, Douglas, Groton, Conn. (Jan. 12, 2022)
 
Active to FULL-TIME JUDICIAL: 
Zaino, Michael, Hampton, NH (Nov. 10, 2021)
Murray, Scott, Barrington, NH (July 14, 2021)
 
Active to DECEASED: 
Chisholm, Anne, Byfield, Mass. (Dec. 29, 2021)
 
Inactive to ACTIVE: 
Dingley, James, Manchester Center, Vt. (Feb. 22, 2022)
 
Inactive to FULL-TIME JUDICIAL: 
Swegart, Daniel, Concord, NH (Nov. 10, 2021)
 
Suspended to DISBARRED: 
Introcaso, Julie, Merrimack, NH (Feb. 25, 2022)
 
Military Active to INACTIVE: 
Cohen, Jack, East Palestine, Ohio (Feb. 16, 2022)

Even when your practice is thriving, you need a steady 
stream of leads to keep it that way.

  
NHBA’s Lawyer 

Referral Service (LRS) delivers quality leads and potential 
clients.  As a LRS panelist, you can accept the cases you 
want and “return” those you don’t.  
And as always, you set your own fees.  
In 2021, LRS referrals generated 
>$2,300,000 in income for our 
panelist attorneys.  Sign up today !

Learn more at (603) 229-0002 
or LRSreferral@nhbar.org 

ARE YOU READY  
FOR MORE BUSINESS?

Dozens of highly qualified mentors are ready to help:  
let us match you with the one who’s just right for you! 

Applications are available at nhbar.org/mentor-advice-program/ 
Sign up today!

For additional information, contact Misty Griffith, our Member Services  
Coordinator at (603)715-3227 or mgriffith@nhbar.org 

LEARN FROM THE KNOWLEDGE & INSIGHT 
OF EXPERIENCED NEW HAMPSHIRE ATTORNEYS

NEW HAMPSHIRE 
BAR ASSOCIATION 

MENTOR ADVICE PROGRAM
Equal Justice Under Law

MENTOR ADVICE PROGRAM
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Labor and Employment Law

From everyday employment law compliance and human resources concerns to 
complex and difficult personnel challenges, our multistate employment law team is 
here when our clients need them most.

New Hampshire  |  Vermont  |  Washington DC603.626.3300 primmer.com

Labor or Employment Law Challenges? Let’s Work 
Through it 

Shareholder

Shareholder

Shareholder

Gary F. Karnedy

Alexandra H. Clauss

Thomas J. Pappas

By Samantha Heuring 

 Each year, 
Equal Pay Day il-
lustrates just how 
much the national 
pay gap persists 
between male and 
female employees. 
This year, Equal 
Pay Day was March 
15, 2022, meaning 
that women in the 
United States had to 
work until March 15th to make an amount 
equivalent to what men earned in 2021.

Pay Equity in the Granite State 
 Data published on the New Hamp-
shire Department of Labor’s website from a 
nearly five-year study examining the hourly 
pay of New Hampshire men and women in 
various occupational groups showed that 
women, on average, make $23.37 per hour 
compared to the $26.82 made by men. In 
other words, New Hampshire women make 
approximately 87% of what their male 
counterparts make.
 But this disparity isn’t for lack of try-
ing; it’s for lack of talking.
 In 2014, New Hampshire passed its 
Pay Equity Law, which gave the labor com-
missioner enforcement powers over New 
Hampshire’s Equal Pay Act and made re-
lated changes in the law designed to pro-
tect employees – male and female – who 
discuss pay in the workplace, even if such 
discussions do not concern sex-based pay 
disparities. 
 You might be wondering: if the ul-
timate goal of the law is to end sex-based 
pay disparity, why provide legal protection 
to employees who, without any sex-based 
pay disparity issue, discuss their pay in the 
workplace? 
 The answer is simple: we can’t remedy 
sex-based pay disparity if we don’t know 
it’s happening, and we can’t know it’s hap-
pening if employees don’t talk about their 
pay. Thus, with the goal of ending sex-
based pay disparity in mind, the legislature 
codified in New Hampshire law this State’s 
public policy of encouraging employees of 
both sexes to liberally discuss their pay in 
the workplace. 

How is the law structured? 

 Equal Pay Protection 

 New Hampshire’s equal pay provision, 
RSA 275:37, prohibits employers from dis-
criminating on the basis of sex by paying 
employees of one sex less than the other for 
work that is performed under similar work-
ing conditions and requires equal skill, ef-
fort, and responsibility. Disparate payments 
are allowed, however, when based on a se-
niority system, merit or performance, quan-
tity or quality of production, expertise, shift 
differentials, or some demonstrable factor 
other than sex such as education, training, 
or experience. 
 In the absence of state court opinions 
analyzing RSA 275:37, it’s helpful to turn 
to cases analyzing the federal Equal Pay 
Act which—albeit with slightly different 
verbiage—prohibits sex-based pay dispar-
ity under the same requirements as New 
Hampshire’s law. 
 Under the federal Equal Pay Act, no 
showing of discriminatory intent is required 
(emphasis added) to make out a claim. 
Rather, the Act is a strict liability statute, 
meaning that an employee need only show 
that, despite performing work equal to that 
of a co-employee of the opposite sex, their 
employer pays the employee of the opposite 
sex more for said work, without any regard 
to the employer’s intent in doing so.
 The “any-factor-other-than-sex” de-
fense for employers has received different 
treatment by the federal Circuit Courts of 
Appeals. Some courts require proof that the 
factor be based on a legitimate business rea-
son to form a viable defense. Other courts 
have rejected the idea that the employer 
must show the factor to be business-related 
and, instead, require the employee to show 
that the factor was applied in a discrimina-
tory manner or caused a discriminatory ef-
fect.
 
 Protection from Retaliation Based  
 on Pay Disclosure & Other 
 Protected Activity
 RSA 275:41-b, the pay disclosure pro-
vision, bars employers from requiring that 
employees refrain from disclosing their pay, 
and it prohibits employers from discharg-
ing, disciplining, or otherwise discriminat-
ing against employees for such disclosure. 
 RSA 275:38, the non-retaliation provi-
sion, reiterates the same protections for em-
ployees contained in the pay disclosure pro-
vision. The non-retaliation provision goes 
further and protects employees from reprisal 
for filing a complaint, causing the initiation 

of an investigation, or participating in a pro-
ceeding related to activity protected under 
the law, regardless of whether the employee 
does so externally or internally within the 
employer’s own procedures. 
 However, one exception exists: an em-
ployee whose job provides them access to 
the wage information of other employees is 
not protected in disclosing such information 
to employees who do not have the same ac-
cess. 

Consider the law’s practical 
application to two employees 
based, in part, on true events.

 First, let’s consider Jane. 
 Jane is an engineer who has been em-
ployed by Company XYZ for ten years. Jane 
and her coworker, Greg, hold the same posi-
tion, were hired at the same time, and have 
equivalent education, experience, perfor-
mance, and working hours. One day, Greg 
arrives at work in a shiny new car, one that 
Jane could never afford on her salary. Jane 
compliments Greg on the vehicle and cracks 
a joke, asking Greg how he could possibly 
afford the car. Greg laughs and tells Jane 
he could have purchased the luxury model 
given his salary, which he announces, and 
which amounts to $30,000 more per year 
than what Jane is paid. Jane again congratu-
lates Greg on the new car, managing to hide 
her shock upon learning that Greg is paid 
$30,000 per year more than she is.
 Jane later brings up the pay disparity 
to her boss and asserts that she and Greg 
should be earning the same salary. Jane’s 
boss explains that she “shouldn’t take it 
personally” that the company pays Greg 
more because “he is the breadwinner for 
his family.” Jane’s boss is unmoved when 
Jane points out that she and Greg perform 
the same job under the same conditions and 
receive equivalent performance ratings. 
 Where Jane’s employer pays her less 
than her male counterpart, despite that Jane 
and Greg perform equal work, does Jane 
have any recourse under New Hampshire 
law? 
 Yes. By paying her a lesser wage than 
her employer pays her male counterpart for 
equal work, Jane’s employer is violating 
the equal pay provision set forth in RSA 
275:37, for which violation Jane can file 
a claim with the New Hampshire Depart-
ment of Labor, or she can file a complaint 
in a state superior court. Although Jane need 
not show any discriminatory intent to make 

out her claim under RSA 275:37, if Jane can 
show sex-based discriminatory intent based 
on the company paying Greg more because 
“he is the breadwinner for his family,” then 
Jane also has a claim for intentional sex-
based discrimination under Title VII and the 
New Hampshire Law Against Discrimina-
tion set forth in RSA 354-A.

 Next, let’s consider John. 
 John is a recent hire at Company ABC. 
One day, John and his coworker, Bob, talk 
as they work at a job site, and Bob shares 
that he is struggling to make ends meet on 
his current pay. John encourages Bob to 
talk with their manager and request a raise, 
emphasizing that their manager was easy 
to work with and had given him his cur-
rent, generous rate of pay, which rate John 
shares, without difficulty. 
 When Bob asks his manager for a raise, 
Bob mentions that John shared his rate of 
pay with Bob. The next day, the manager 
calls John into his office and fires John on 
the spot, explaining that John violated the 
company’s policy prohibiting employees 
from discussing pay with one another. 
 Where John was terminated for dis-
closing his pay to a coworker, does he have 
any recourse under New Hampshire law? 
 Yes. Even though John’s pay disclo-
sure was not for the purpose of rectifying a 
sex-based pay disparity, it was nevertheless 
unlawful for John’s employer to terminate 
him for discussing his pay with a coworker 
under the pay disclosure and non-retalia-
tion provisions set forth in RSA 275:41-b 
and RSA 275:38, respectively. It was also 
unlawful under RSA 275:41-b for John’s 
employer to have a pay-secrecy policy in 
place. Like Jane, John can file a claim with 
the New Hampshire Department of Labor or 
a complaint in a state superior court.
 
The Belknap County Superior Court 
recently confirmed, on facts similar 
to John’s, that the pay disclosure 
and non-retaliation provisions 
protect men and women alike when 
discussing their pay and without 
regard to whether such discussions 
relate to a sex-based pay disparity.

 In that case, a male employee filed 
suit against his former employer for com-

Let’s Encourage Our Clients to Talk About Their Pay
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By Nancy Richards-Stower and Debra 
Weiss Ford 

 This is the 20th (!) N.H. Bar News 
debate over the last 16 years between em-
ployment lawyers Nancy Richards-Stower 
(employee advocate) and Debra Weiss 
Ford (employer advocate). Here they dis-
cuss two N.H. Supreme Court opinions is-
sued in late fall 2021:  Paine v. Ride-Away, 
Inc. and Crowe v. Appalachian Stitching 
Company, LLC.

Nancy: Deb, let’s first discuss the mari-
juana opinion, ironically, the Paine case.  I 
need its boost before we get to the Crowe 
summary judgment case.

Deb: Nance, I know you want me to say, 
“go ahead, inhale,” but I won’t.

Nancy: Very funny. In Paine v. Ride-Away, 
Inc., the employee suffered disabling 
PTSD, his doctor prescribed pot (“thera-

peutic cannabis”), his employer refused 
his request to waive its drug test, and the 
employee was fired after disclosing that 
he planned to treat his disability with can-
nabis, outside of work hours and off the 
employer’s premises. The superior court 
tossed his discrimination suit (judgment 
on the pleadings), but the N.H. supreme 
court ruled that under the N.H. therapeutic 
cannabis statute, RSA chapter 126-X, the 
prescribed drug use could be a reasonable 
accommodation.

Deb: Ride-Away argued in part, that be-
cause marijuana is a federally controlled 
substance, it was not legally required to 
accommodate Paine’s request to use mari-
juana to treat his PTSD. The Court ruled 
that the disability here was PTSD and not 
the illegal use of a drug and that a reason-
able accommodation could be the use of 
marijuana to treat a disability. The case 
leaves many unanswered questions such as 
how an employer should deal with similar 
requests when there are federal mandated 
prohibitions on drug use for example, by 
US DOT. 

Nancy: Well, at least “reefer madness”1  

has subsided and Mr. Paine will get his 
trial, unlike unfortunate Ms. Crow.  

Deb: In Crowe v. Appalachian Stitching 
Company, the employee-assembler lost on 
summary judgment her quest to sit down 
periodically to accommodate her sciatica.  
You’ve ranted (and rapped) about summa-

ry judgment in employment discrimination 
cases for decades.   What’s special here? 

Nancy: My historic rant is that the seeds 
of the needlessly complicated, generally 
anti-employee Title VII and ADA sum-
mary judgment laws were planted before 
jury trials were made available (by the Civ-
il Rights Act of 1991, and corresponding 
state law amendments in 2000). N.H. state 
courts may, but need not, look to federal 
statute cases to interpret our similar state 
law. In Crowe, our supreme court reached 
way over to the 8th Circuit for “poetry” 
to kill the employee’s case before trial. 
Crowe, diagnosed with sciatica, requested 
temporary, intermittent sitting on the job. 
Her boss allowed that accommodation and 
Crowe successfully performed her job. 
However, days later, when H.R. learned of 
her sciatica and accommodation, the H.R 
manager demanded a doctor’s note. The 
resultant note said, “no lifting or bending 
or stooping for 1 week.” Crowe said she 
didn’t have to do those things; she just had 
to stand. But, H.R. sent her home, ordering 
her to not return until she had “no restric-
tions.” Forced out, Crowe continued to im-
prove, but her doctor could not provide a 
note “with no restrictions” and while she 
waited to improve to “no restrictions,” she 
was fired for absenteeism. She could have 
continued performing her job with the ac-
commodation of intermittent sitting. 

Deb: However, Crowe’s own testimony as 
to her job’s “essential functions” was not 

enough to establish a material factual dis-
pute that her disability rendered her unable 
to do her job. The employer’s summary 
judgment evidence included its written job 
description “as well as the testimony of its 
general manager and floor supervisor to 
support its contention that the ability to 
‘bend, lift and turn, freely’ was an essential 
job function. Crowe, however, presented 
no evidence other than her own testimony, 
that she did not need to bend, lift or stoop 
on the job,” citing the Eighth Circuit: 

“the specific personal experience 
of the plaintiff alone is of no conse-
quence in the essential functions in-
quiry.” Knutson v. Schwan’s Home 
Service, Inc., 711 F.3d 911, 915 (8th 
Cir. 2013)... Instead, the plaintiff must 
produce competent evidence, other 
than self-serving testimony, that raises 
a genuine issue of material fact about 
what constitutes an essential job func-
tion.”     

Nancy: “Self-serving testimony?” That 
cracks me up. What litigant chooses testi-
mony that isn’t self-serving?  N.H. courts 
would more correctly use federal cases to 
provide the floor, not the ceiling for inter-
preting protective legislation. Scouring the 
country for a restrictive standard to import 
into our state law ignores the commands of 
RSA 354-A:25 to construe the statute lib-
erally to prevent and address discrimina-
tion. For “essential job functions,” the First 

The N.H. Supreme Court on Employment Disability Accommodation. Pot, Yes; Sitting, No.
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By Brian Bouchard

 Remote work 
has staying power. 
So much so that 
many companies 
can overcome this 
tight labor market 
by hiring fully re-
mote employees.  
Unlike ever before, 
qualified employ-
ees can be em-
ployed from across 
the country without the sometimes deal-
breaking requirement of having to uproot 
and move to New Hampshire. While ben-
eficial, this dynamic may also expose New 
Hampshire companies to foreign employ-
ment lawsuits.
 Having an employee work remotely 
from Illinois, for example, may solve 
short-term hiring needs. But if the employ-
ment relationship goes awry, a company 
may find itself defending against an em-
ployment lawsuit in Illinois, which may 
negate the initial convenience of hiring a 
remote worker. The challenges of defend-
ing an employment case in a foreign ju-
risdiction are well known. It is expensive 
and inconvenient. Trusted advisors cannot 
easily appear in the foreign court and are 
not likely familiar with the judges and lo-
cal custom. 
 Whether an employer can be hauled 
into the courts of its remote employees 

depends on its contacts with the forum. 
Not all contacts are created equal here. To 
establish personal jurisdiction in an em-
ployment case, courts consider whether 
the non-resident employer reached into 
the forum to establish or maintain the em-
ployment relationship. Some contacts are 
accidental qualities of the employment 
relationship and are unlikely to establish 
personal jurisdiction on their own because 
they are often tangential to the underlying 
dispute. These include, for example, busi-
ness registrations, tax payments, reports of 
workers’ compensation coverage, and state 
specific payroll practices. Other contacts 
directly affect the employment relationship 
in the foreign jurisdiction, such as advertis-
ing remote work opportunities in the forum 
state. Those contacts are likely to establish 
personal jurisdiction.
 To differentiate between accidental 
touchpoints and purposeful availment in 
the employment context, courts consider a 
variety of factors such as whether remote 
work is a job requirement or a matter of 
personal convenience for the employee; 
whether the employee was offered an of-
fice at the company; whether the remote 
employee traveled out of state for job in-
terviews or new employee orientation; 
whether the company obtained unique 
benefits in the remote employee’s state; 
whether the company shipped necessary 
equipment (laptop, printers, monitors, 
etc.) to the remote employee’s residence 
or simply reimbursed the employee for 

“business expenses”; whether the com-
pany used the employee’s private address 
on business cards; whether the employee 
was soliciting business for the employer 
in the foreign state or simply performing 
production work for the company remote-
ly; and whether an employment contract 
was negotiated in the foreign jurisdiction.  
With these factors, a court is trying to de-
termine whether the non-resident employer 
reached into the jurisdiction or whether the 
presence of the employment relationship in 
that jurisdiction came about through other 
means. 
 Once personal jurisdiction is estab-
lished, a company’s options are limited for 
regaining home field advantage.  Pressing 
a forum non conveniens argument is an op-
tion but it is often a tossup.  In many cases 
involving remote employees, New Hamp-
shire will be the nexus of the employment 
dispute. All the documents are likely to be 
here, all the witnesses are likely to be here 
(including third party and voluntary wit-
nesses), and all of the employment deci-
sions were likely to have been made here.  
But a plaintiff’s choice of forum is difficult 
to overcome.  
 The more an employee’s choice of 
forum is motivated by valid factors like 
convenience of residence and their coun-
sel, the more deference a court typically 
applies. I have yet to see an individual em-
ployee “forum shop.” 
 To maintain homefield advantage 
for New Hampshire employers, attorneys 

should advise their clients to adopt two 
preemptive measures: (1) establish a Re-
mote Worker Policy and (2) introduce em-
ployment contracts with forum selection 
clauses. 
` A good Remote Worker Policy will set 

the stage to contest personal jurisdic-
tion. At a minimum, it will provide 
that remote work is not mandated by 
the employer but is instead a matter of 
personal convenience for the employee/
applicant.  It will offer every employee 
office space in New Hampshire (where 
feasible). It will require new employ-
ees to attend an in-person orientation 
in New Hampshire where they will sign 
new employee documents and receive 
essential equipment like laptops and 
cellphones. Other attendant equipment 
such as monitors, printers, and the like 
should be purchased by the employee 
and reimbursed through the company’s 
reimbursement system. 

` Finally, a well-crafted forum selec-
tion clause will solve most issues. This 
isn’t revelatory advice, of course, but 
from what I have seen forum selection 
clauses, or employment contracts for 
that matter, are not ubiquitous. Keep 
in mind, however, that a forum selec-
tion clause may not affect an agency’s 
discretion to investigate employment 
matters within its territory. Courts, how-
ever, regularly enforce them, even in the 

Personal Jurisdiction in the Remote Employee World
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By Beth Deragon and Meredith Lasna

 Law firms utilize paralegals to per-
form a variety of duties resulting in hours 
of preparing attorneys for trial, mediations, 
and closings. What if a paralegal works 52 
hours in a workweek? Does the firm have to 
pay overtime? Unless a paralegal meets the 
limited qualifications for exemption under 
the Fair Labor Standards Act (FLSA), the 
answer is yes.
 The FLSA exempts from minimum 
wage and overtime requirements employ-
ees employed in a bona fide executive, ad-
ministrative, or professional capacity and/or 
those who are highly compensated. Of the 
types of bona fide professionals considered 
exempt, the learned professional is consid-
ered most frequently when determining a 
paralegal’s status. In some circumstances, 
a paralegal may qualify as highly compen-
sated. 
 To qualify for the learned professional 
employee exemption: (1) the employee 

must be compensated on a salary or fee ba-
sis (as defined in the regulations) at a rate 
not less than $684 per week; (2) the employ-
ee’s primary duty must be the performance 
of work requiring advanced knowledge, 
defined as work which is predominantly 
intellectual in character and which includes 
work requiring the consistent exercise of 
discretion and judgment; (3) the advanced 
knowledge must be in a field of science or 
learning; and (4) the advanced knowledge 
must be customarily acquired by a pro-
longed course of specialized intellectual 
instruction. Although many paralegals have 
postsecondary education, they generally do 
not qualify as exempt learned professionals 
because an advanced specialized academic 
degree is not a standard prerequisite for en-
try into the field. 
 In an opinion letter dated December 
16, 2005, the United States Department of 
Labor explained that the professional em-
ployee exemption is available when a para-
legal has an advanced specialized degree 
in other professional fields and applies that 

advanced knowledge to their primary job 
duty. The opinion included examples of an 
engineer hired by a law firm as a paralegal 
to provide expert advice on product liabil-
ity cases or to assist on patent matters and 
a paralegal who possessed an MBA and an 
accounting degree and passed the uniform 
CPA exam who “performed primarily ex-
pert work in her advanced fields of study.” 
Paralegals who do not apply the knowledge 
from their advanced specialized degrees to 
their work or who perform “conventional 
legal duties” typically do not qualify for this 
exemption.  
 The USDOL has also considered 
whether a paralegal could be exempt as a 
highly compensated employee. This ex-
emption applies if: (1) the employee’s 
“primary duty includes performing office 
or non-manual work;” (2) the employee re-
ceives total annual compensation of at least 
$107,432; and (3) the employee “customar-
ily and regularly performs any one or more 
of the exempt duties or responsibilities of 
an executive, administrative or professional 

employee.” 29 C.F.R. § 541.601. 
 If the salary threshold is met, a parale-
gal would have to perform a duty directly 
related to the management or general busi-
ness operations of the firm “customarily and 
regularly” to be exempt. To satisfy this third 
prong, the employee need only perform 
one or more exempt duties more than oc-
casionally. 29 C.F.R. § 541.701 (noting that 
the duty’s “frequency … may be less than 
constant”). An exempt duty is more than 
occasional if it is performed normally and 
recurrently every workweek, but not if it 
is an isolated or one-time task. See id. Ad-
ditionally, this exempt duty need not be the 
employee’s “primary duty.” See 29 C.F.R. 
§ 541.601(a)(2); Smith v. Ochsner Health 
Sys., 353 F. Supp. 3d 483, 498 (E.D. La. 
2018). 
 In an opinion letter of July 1, 2019, the 
USDOL considered paralegals’ actual job 
duties including “keeping and maintaining 
corporate and official records, assisting the 
finance department with bank account mat-
ters, and budgeting – that are ’directly re-
lated to the management or general business 
operations.’” The DOL concluded that those 
paralegals were highly compensated em-
ployees. Therefore, if the salary threshold is 
met, a paralegal with a finance background 
whose duties include, but do not need to be 
limited to, bookkeeping for the firm, could 
quality as exempt. 
 Typically, paralegals are not considered 
exempt under the administrative exemp-

Deragon Lasna
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By Kathleen Davidson and Brooke Mos-
chetto 

 Imagine, you receive a call from a pan-
icked client. The Occupational Safety and 
Health Administration (“OSHA”) was per-
forming a routine inspection and requested 
a copy of the non-healthcare employer’s 
“COVID-19 Program.” Would you know 
what that means for your non-healthcare 
employer clients? In such a situation, 
OSHA seeks the non-healthcare employ-
er’s policies and procedures for protect-
ing workers from COVID-19. Healthcare 
employers are required to have a written 
plan for their pandemic response if they are 
covered by the OSHA COVID-19 Health-
care ETS issued in June 2021 (“Healthcare 
ETS”). However, employers not covered 
by the Healthcare ETS are not required 
by OSHA to have a written plan for their 
pandemic response; yet, they are still being 
asked to provide such documentation dur-
ing an OSHA investigation.

 Employers have a duty to furnish to 
each worker “employment and place of 
employment, which are free from recog-
nized hazards that are causing or are likely 
to cause death or serious physical harm” 
pursuant to Section 5(a)(1) of the Occu-
pational Safety and Health Act of 1970. 
Throughout the pandemic, this duty has 
included the duty to take steps to mitigate 
and prevent the spread of COVID-19 in the 
workplace. On January 29, 2021, OSHA 
published “Protecting Workers: Guidance 
on Mitigating and preventing the Spread 
of COVID-19 in the Workplace” (“OSHA 
Guidance”) to help employers protect their 
workplace. The OSHA Guidance was up-
dated on June 10, 2021, and a summary of 
the changes was added on August 13, 2021. 
In addition, employers have been expected 
to follow CDC guidance and state and lo-
cal mandates.  In accordance with the duty 
to keep workers safe from known harms, 
many employers prepared formal memos to 
employees regarding their pandemic poli-
cies. However, even those employers that 
did not prepare written “programs” likely 
did much more than they initially realize. 
While it is of course best practice to have 
any programs or policies in writing, provid-
ed that there was no OSHA requirement to 
have a written plan, OSHA should accept a 
written summary detailing what steps were 
taken by the employer to mitigate and pre-
vent the spread of COVID-19 in the work-
place.  
 Employers should retain their records 
regarding pandemic messaging. If they did 

not have a written program, it is useful to be 
able to show OSHA the emails or memos 
that went out to employees regarding work-
er safety. If no such documents were pre-
pared, employers should memorialize the 
oral directives that were provided to em-
ployees. It is easier for employers to review 
and memorialize steps they previously took 
now, rather than in the midst of an OSHA 
investigation.
 Most employers did some combination 
of the following:
• Designated a coordinator to review and 

advise employees on CDC guidance, 
public health guidance, and NH execu-
tive orders;

• Allowed remote work where possible;
• Informed employees of the Families 

First Corona Response Act and hung no-
tice with their other labor posters;

• Implemented screening policies, includ-
ing routine temperature checks and self-
certifications that the employees were 
not experiencing COVID-19 symptoms;

• Required symptomatic employees to ei-
ther quarantine for a period of time or to 
provide proof of a negative PCR test;

• Required employees that had been ex-
posed to a positive case to quarantine 
and test negative before returning to 
work; 

• Encouraged or required vaccination; 
• Required masks for employees in the 

workplace;
• Installed plastic partitions to separate 

employees from each other or from the 

public;
• Marked the ground and moved work sta-

tions so people stayed six feet apart;
• Installed upgraded ventilation systems;
• Conducted meetings outside and created 

outdoor break areas when practical; and 
• Implemented enhanced cleaning re-

quirements.
 Employers that relied on their legal 
counsel to provide updates may be able to 
obtain copies of such communications from 
counsel. Attorneys can help their employ-
er clients prepare for such audits by giv-
ing them a heads up that they should start 
compiling this information and make sure 
it is not deleted during routine file purging. 
Also, attorneys can remind the client of 
what measures they had recommended at 
different points in the pandemic.
 Employers should reference the OSHA 
Guidance to ensure they have captured all 
measures taken that should be memorial-
ized, and to determine if there are addi-
tional steps that should be taken to ensure 
worker safety,
 The OSHA Guidance contains some 
requirements that may not be on most em-
ployers’ radars.  Many employers are not 
aware that they are supposed to record and 
report to OSHA COVID-19 infections and/
or deaths if the case is confirmed and work-
related as defined by 29 CFR 1904.5. This 
regulation is the same as for other work-
place illness and injuries. Notably, unlike 
the cold and flu, which do not have to be re-

OSHA Investigations and Employer Responses to the Pandemic

Davidson Moschetto

OSHA continued on page 36
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By Adam M. Hamel and Margaret “Peg” 
O’Brien 

 For many businesses, hiring indepen-
dent contractors seems like a perfect cost-
saving solution during a start-up phase or in 
an uncertain economy. Because independent 
contractors are considered to be in business 
for themselves, the IRS and other govern-
ment agencies do not consider them to be 
“employees.” Companies do not have to pay 
payroll taxes for independent contractors, 
and do not have to provide them employee 
benefits. In addition, laws intended to pro-
tect the rights of employees, and which form 
the basis of employment litigation (wage 
claims, discrimination and wrongful termi-
nation actions) are not available to indepen-
dent contractors.
 However, employers risk significant 
consequences from this supposed cost-
saving solution if they do not understand 
the complexities of determining who can, 
and who cannot, be properly classified as 
an independent contractor. A business that 

misclassifies an employee as an indepen-
dent contractor can be liable for taxes, back 
wages, employee benefits, interest, liqui-
dated damages, and civil penalties. Criminal 
liability is even possible if the employer is 
found to be acting “willfully” in misclassify-
ing workers.  
 What makes this area of employment 
law especially difficult is that governmental 
agencies and state and federal statutes have 
different tests for determining how workers 
must be classified for different purposes. 
Given the same facts, one agency or statute 
might classify a worker to be an employee, 
while another may find the same worker to 
be an independent contractor. Additionally, 
all of these tests require a case-specific in-
quiry making it difficult to predict the out-
come in marginal or novel cases.
 Generally, New Hampshire employers 
must comply with four separate independent 
contractor tests: (i) New Hampshire Em-
ployment Security’s (NHES) “ABC” test; 
(ii) New Hampshire Department of Labor’s 
(NHDOL) 7-part test; (iii) United States De-
partment of Labor’s (USDOL) economic re-
alities/core factors test; and (iv) the Internal 
Revenue Service (IRS) 3-part test.

Overview of Four Tests
 NHES, which is charged with over-
seeing unemployment compensation laws, 
follows the so-called “ABC” test, which 
presumes that all workers are employees un-
less the employer establishes that all three 
requirements are met:
 A. Such individual has been and will 
continue to be free from control or direction 

over the performance of such services, both 
under his contract of service and in fact; and
 B. Such service is either outside the 
usual course of the business for which such 
service is performed or that such service is 
performed outside of all the places of busi-
ness of the enterprise for which such service 
is performed; and
 C. Such individual is customarily en-
gaged in an independently established trade, 
occupation, profession, or business.
 See N.H. RSA 282-A:9, III. Business-
es usually find the ABC test the hardest to 
satisfy, especially part “B” of the test.  The 
New Hampshire Supreme Court ruled in In 
re Appeal of Niadini, Inc., that “[i]f ... an 
enterprise undertakes an activity, not as an 
isolated instance but as a regular or continu-
ous practice, the activity will constitute part 
of the enterprise’s usual course of business 
irrespective of its substantiality in relation to 
the other activities engaged in by the enter-
prise.” NHES provides a questionnaire on 
its website to help businesses assess whether 
they are properly classifying workers.  
 When NHDOL assesses whether a 
worker qualifies as an “independent contrac-
tor” for purposes of the state’s employment 
laws, it applies a seven-part test, all of which 
are required for a worker to be qualified as 
an independent contractor. See N.H. R.S.A. 
275:4. These seven factors range from a re-
view of the independence of the worker to 
whether the worker must provide exclusive 
services for the business.
 Another test for assessing “indepen-
dent contractor” status is the USDOL’s test, 
which is currently in a state of flux. The 

Trump Administration imposed a new “core 
factors” test. Under the test, if the two core 
factors of “the nature and degree of control 
over the work” and “the individual’s oppor-
tunity for profit or loss” lean in the same di-
rection then that is how the worker should 
be classified. If the two core factors do not 
align, then three “other factors” should be 
reviewed to make the determination, includ-
ing the amount of skill required for the work, 
whether the work is part of an integrated unit 
of production, and the permanence of the 
working relationship between the parties.  
 The “core factors” test was to take ef-
fect in March 2021, but the Biden Adminis-
tration withdrew it and reinstated the “eco-
nomic realities” test. This fact-intensive 
test assesses seven factors ranging from the 
extent to which the services rendered by the 
contractor are an integral part of the com-
pany’s business to the degree to which the 
contractor is independently established as a 
separate business. More recently, however, 
a federal court reinstated the “core factors” 
test.  This issue will no doubt be resolved 
through litigation.  
 Regardless of which test is ultimately 
adopted, both the USDOL and the White 
House have announced plans to prioritize 
this issue of the misclassification of em-
ployees as independent contractors through 
a range of enforcement strategies, thus em-
ployers should proceed with caution when 
classifying any worker as a contractor. 
 The final test is overseen by the IRS.  
The IRS will consider all information that 

Businesses Beware – Misclassification of Workers as Independent Contractors Can Be Costly

Hamel O’Brien

CONTRACTORS continued on page 34
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mon law wrongful discharge, alleging that 
the employer was motivated by bad faith, 
malice, or retaliation to the employee’s 
performance of an act encouraged by New 
Hampshire public policy when the employ-
er terminated him for discussing his pay at 
work. The source of the public policy sup-
porting the plaintiff’s conduct in discussing 
his pay was the pay disclosure and non-re-
taliation provisions discussed above.
 In a motion for judgment on the plead-
ings, the employer argued that the Equal Pay 
Act had no application to the case because 
the plaintiff’s claim – as a male employee 
sharing his pay in the absence of an issue 
related to a sex-based pay disparity – had no 
factual underpinning in the problem that the 
statute sought to solve. 
 The Court was unpersuaded, noting 
that the plain language of both the pay dis-
closure and non-retaliation provisions make 
no distinction between the sexes, and for 
purposes of both provisions, “employee” is 
defined as “any person employed for hire by 
an employer in any lawful employment.” 
See Order at p. 10, Murphy v. Marbucco 
Corp. d/b/a Granite State Glass, Case No. 
211-2019-CV-00342 (June 7, 2021). Thus, 
the Court concluded that “by the plain lan-
guage of the definition, employee includes 
all sexes,” and therefore, the pay disclosure 
and non-retaliation provisions, “by their 
plain language, evidence that public policy 
encourages employees of all sexes to dis-
cuss their wages.” Id. 

Circuit law is more liberal than the Eighth 
Circuit’s.   See: Gillen v. Fallon Ambulance 
Serv., 283 F.3d 11, 25 (1st Cir. 2002): 

[The EEOC regulations] recommend 
considering evidence of the amount of 
time spent performing the particular 
function, the consequences of not re-
quiring the [employee] to perform the 
function, and the past and current work 
experience of incumbents in the job (or 
in similar positions elsewhere). Id. The 
purpose of these provisions is not to 
enable courts to second-guess legiti-
mate business judgments, but, rather, 
to ensure that an employer’s asserted 
requirements are solidly anchored in 

Where do we go from here?
 Like the state legislature intended, 
employees need to have an open dialogue 
about their pay. Then, and only then, can we 
shed light upon sex-based pay disparity and 
take the steps necessary to correct it.
 My hope is that my colleagues will 
give their clients this advice: live free, and 
talk about your pay.
 
Samantha Heuring is an attorney at Doug-
las, Leonard & Garvey, P.C. in Concord, 
New Hampshire. Her practice primarily in-
cludes employment, Section 1983, and per-
sonal injury litigation. She can be reached 
at 603-224-1988 or samantha@nhlawof-
fice.com.

the realities of the workplace, not con-
structed out of whole cloth...

...[t]he employer’s good-faith view of 
what a job entails, though important, 
is not dispositive... it is “only one fac-
tor” in the mix...In the final analysis, 
the complex question of what consti-
tutes an essential job function involves 
fact-sensitive considerations and must 
be determined on a case-by-case basis. 

Deb: And so?

Nancy: Let the jury decide.

Deb: The decision underscores the impor-
tance of current job descriptions which 
accurately reflect the essential functions 
of the position. Here, attendance was an 
essential function of the job and the em-
ployee’s inability to attend work meant she 
was not a “qualified individual.”

Endnotes

1. Originally a 1936 anti-drug propaganda 
film.

Nancy Richards-Stower advocates for NH 
and MA employees, “has gone totally re-
mote” at www.jobsandjustice.com, and 
invented/owns/operates Trytosettle.com® 
on-line settlement service. Debra Weiss 
Ford is the Managing Principal and Liti-
gation Manager at the Portsmouth, NH 
offices of Jackson Lewis, P.C., www.jack-
sonlewis.com

provides evidence of the degree of control 
and the degree of independence between the 
parties. Facts that provide evidence of the 
degree of control and independence fall into 
three categories for purposes of the IRS test: 
behavioral control, financial control, and the 
nature of the relationship between the par-
ties. 

Implications for Business
 Businesses must realize that in deciding 
whether an individual is an employee or an 
independent contractor, the individual’s title 
is largely irrelevant. Further, the existence 
of an independent contractor agreement, by 
itself, does not determine a worker’s status. 
There are multiple factors, as referenced 
above, which dictate whether a worker can 
qualify as an “independent contractor.” 
Businesses should be encouraged to audit 
their existing employment classifications to 
guard against the possible risk of costly liti-
gation and damages for a misclassification 
of the “independent contractor” relationship.  

Adam Hamel is a director at McLane Mid-
dleton and chair of the firm’s Employment 
Law Practice Group.  Admitted in NH and 
MA, he can be reached at (781) 904-2710 
or adam.hamel@mclane.com.  Peg O’Brien 
is a director at McLane Middleton and vice 
chair of the firm’s Employment Law Practice 
Group.  Admitted in NH and MA, she can 
be reached at (603) 628-1490 or margaret.
obrien@mclane.com. 
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tion. An employee qualifies for the admin-
istrative exemption if: (1) the employee is 
“compensated on a salary or fee basis at a 
rate of not less than $455 per week”; (2) 
the employee’s “primary duty” is “office 
or non-manual work directly related to the 
management or general business operations 
of the employer or the employer’s custom-
ers”; and (3) the employee’s “primary duty 
includes the exercise of discretion and inde-
pendent judgement with respect to matters 
of significance.” 29 C.F.R. § 541.200(a). 
The USDOL found that the paralegals did 
not exercise discretion and independent 
judgment sufficient to qualify for the admin-
istrative exemption. Although a case-by-
case analysis is required, federal courts gen-
erally find that employees who meet at least 
two or three of these factors are exercising 
discretion and independent judgement:
• Has authority to formulate, affect, inter-

pret, or implement management policies 
or operating practices.

• Carries out major assignments in con-
ducting business operations.

• Performs work that affects business oper-
ations to a substantial degree, even if the 
assignments are related to the operation 
of a particular segment of the business.

• Has authority to commit the employer in 
matters that have significant financial im-
pact.

• May waive or deviate from established 
policies and procedures without prior ap-
proval.

• Has authority to negotiate and bind the 
company on significant matters.

• Provides consultation or expert advice to 
management.

• Is involved in planning long- or short-
term business objectives.

• Investigates and resolves matters of sig-
nificance on behalf of management.

• Represents the company in handling 
complaints, arbitrating disputes, or re-
solving grievances.

 The USDOL considered that the ABA 
Code of Professional Responsibility re-
quires that lawyers supervise work delegat-
ed to laypeople in concluding that parale-
gals would not have the amount of authority 
to exercise independent judgement on legal 
matters to bring them within the administra-
tive exemption.
 In most cases, paralegals will be con-
sidered non-exempt employees and must be 
paid minimum wage and overtime for any 
time worked over 40 hours in a workweek. 
Firms may pay paralegals on a salary basis 
but must still pay overtime when due. The 
USDOL leaves open the possibility that 
paralegals could be exempt under the pro-
fessional exemption or as highly compen-
sated, but those occasions will be rare, and 
firms should consult legal counsel before 
making that determination.

Beth A. Deragon is Of Counsel at the law 
firm of Pastori | Krans, PLLC. Beth can be 
reached at bderagon@pastorikrans.com.

Meredith M. Lasna is an attorney at Pastori 
| Krans, PLLC.  She focuses on civil litiga-
tion and employment law at Pastori | Krans, 
PLLC in Concord, NH. She can be reached 
at mlasna@pastorikrans.com.

ported, OSHA has COVID-19 categorized 
with tuberculosis, hepatitis and the plague, 
which do have to be reported if confirmed 
and work-related. See OSHA Guidance ¶ 9.
 Prior to the COVID-19 pandemic, 
employers were required to pay for and fit-
test employee respirators, including N95 
masks, when employees were exposed to 
hazardous airborne material.  If an employ-
ee chooses to wear a non-required respira-
tor to protect against COVID-19, the em-
ployer does not have to provide or fit-test 
it. If an employer determines that PPE is 
necessary due to the high risk of exposure 
to COVID-19, such as in a healthcare set-
ting, the employer then must require, pro-
vide and fit-test the PPE. Id. at ¶ 4.
 Also, employers may not discriminate 
or retaliate against an employee who re-
ports a work-related illness. In addition to 
notifying workers of their rights to a safe 
and healthful work environment, employ-
ers must ensure that workers know whom 
to contact with questions or concerns about 
workplace safety and health, and that there 
are prohibitions against retaliation for rais-
ing workplace safety and health concerns 
or engaging in other protected occupational 
safety and health activities. Id. at ¶ 10.
 Ultimately, employers not covered un-
der the Healthcare ETS are not required to 
have written policies and procedures relat-
ed to their COVID-19 pandemic responses; 
nevertheless, non-healthcare employers 
may still be asked to produce such docu-
ments in the midst of an OSHA investi-
gation. Therefore, employers should take 

time to compile any written policies and 
communications, and to memorialize any 
unwritten practices and communications 
related to the employer’s response to the 
pandemic. In addition, employers should be 
mindful of the OSHA-required COVID-19 
PPE and reporting regulations. It is im-
portant employers are prepared to provide 
evidence of their COVID-19 pandemic re-
sponse in the event of an OSHA investiga-
tion.
 
Kathleen Davidson and Brooke Moschet-
to practice employment law at Pastori | 
Krans, PLLC in Concord, NH.  

employment context.  Use of a forum 
selection clause cannot be “unreason-
able or unjust” and should be presented 
with the employment offer. The forum 
selection language should also include 
the phrases “arise out of,” and be “in 
any way connected to” the employment 
relationship. Each phrase has a different 
meaning. The former is generally under-
stood to invoke causal connection while 
the latter means simply “connected by 
reason of an established or discoverable 
connection.” 

 `Like many employment matters, 
good planning will avoid headaches down 
the road. Defending an employment case 
can be challenging enough; defending it 
across the country is worse.
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Court News

By Scott Merrill

 The case of the “hairy hand” and many 
others dating back to 1849 will soon be 
conserved and digitized as part of an ar-
chiving project at the King Law Library at 
the New Hampshire Supreme Court.
 The project, which is currently un-
derway, is headed by the New Hampshire 
Supreme Court’s “Library Judge,” Justice 
Anna Barbara Hantz Marconi, and Law Li-
brarian at King Law Library, Mary Searles.
 “In doing my duties as the ‘library 
judge’ I learned many things,” Hantz Mar-
coni said, referring to the use of casebooks 
for all Supreme Court cases dating from 
the mid-1800s until 1987. “They would 
take the case, if it was a boundary dispute 
for instance, include the deeds, maps, sher-
iffs’ notation, and it would be folded up and 
stitched into a book.”
 Northeast Document Conservation 
Center, which specializes in treating and 
digitizing collections made of paper or 
parchment, has been contracted to do the 
work which will include conserving and 
archiving 600 volumes of cases, starting 
with the oldest. The first seven volumes are 
currently being worked on.
 Searles said the library is looking at 
grant sources to fund the project to com-
pletion, but so far the library has relied 
on $50,000 received from the state for the 
project. 
 The total price for all 600 volumes is 
$2 million.
 Some of the old cases being worked 
on—which were often handwritten with 
iron gall ink—were originally bound in 
‘huge thick volumes,” said Searles, de-
scribing the way crumbling pages have 

curved inwards over the years because of 
the various sized documents bound togeth-
er. 
 “It’s a big project and we’ve been 
talking about it for a few years,” she said. 
“The legislature was very kind in giving us 
$50,000 to start and we hope to be able to 
go back to them and say ‘this is what we’ve 
done, and here’s the website and so forth. 
Even if we only do $50,000 at a time, it’s 
ok, we’ll get there.”
 Some of the cases being archived in-
clude the early Mary Baker Eddy trust 
cases as well as Hawkins v. McGee, also 
known as the “Hairy Hand” case. In that 
case, which is taught to first year law stu-
dents, a man sued for damages and won 
after receiving a skin graft on his hand that 
eventually grew think hair on his palm. 
 “We have these so-called artifacts, and 
so we mused about how to preserve the 
collection,” Hantz Marconi said. “[T]he 
best way to do it is to unbind these books 
and to digitize the material so they’re avail-
able for research without needing to put the 
white gloves on, and to also store them on 
the shelves or in a special room.”
 The archive project at the Court has 
coincided with the Judicial Case Preser-
vation Committee which started with the 
help of retired Superior Court Judge John 
Lewis. 
 The experience that prompted Lewis 
to wonder whether cases were being pre-
served adequately came while research-
ing for an academic paper in 2015 on the 
historic Claremont decisions. During that 
time, Lewis says he was having difficulty 
finding source material both within the 
state archives and with the Courts.
 “There was an 1850 constitutional 

convention, when Franklin Pierce was 
president and education factored very 
strongly in that convention; I wanted to 
look at the records about that,” said Lewis, 
who found it extremely difficult to find 
them at the state archives. “A lot of the 
background material wasn’t there.”
 At one point, Lewis said the Mer-
rimack Superior Court told him they 
couldn’t find the files he was looking for. 
 “The Supreme Court had its files 
there, including tapes of the oral argument, 
but they had returned a lot of the files as 
they would do with most cases. So, it was 
troublesome,” he said. “I have a feeling 
that has gone on for too long and I’m really 
glad we’re getting more sensitive to it.”
 Lewis said the files were eventually 
located in a warehouse the Merrimack Su-
perior Court was using.
 The preservation committee, made up 
of 40 attorneys, formed a plan of action to 
provide information for the Supreme Court 
regarding important cases.
 “Our effort was both to encourage 
and support the current project there, and 
to provide the Supreme Court with insight 
about what those cases are that might de-
serve special attention,” Lewis said.
 The list of cases chosen by the com-
mittee represents 20 areas of law and in-
cludes comments about why each case is 
important.  
 “It was an exciting project, and many 
attorneys spent a good deal of time help-
ing,” said Lewis, who added that the com-
mittee made several recommendations, in-
cluding the need to publicize the case list to 
ensure that people in the New Hampshire 
bar and beyond have access to it.
 “It’s not meant to be a comprehen-

sive treatment of any field of law and can’t 
serve as a substitute for CLEs, but it is in-
teresting in and of itself, not only for his-
torical purposes, but also as a way to see 
what we’ve been doing in New Hampshire 
Law since World War II.” 
 Hantz Marconi said the second and fi-
nal phase of the archiving process will be 
to find a place to house the conserved ar-
chival materials. 
 “We’re currently in the process of de-
signing a vault, if you will, that could go in 
the Supreme Court basement where archi-
val cases would be stored,” she said. “And 
it just happens to dovetail with the rehab-
bing of our HVAC system, so we may be 
able to piggyback on that.”

Preserving New Hampshire’s Legal History One Case at a Time

 Seventy New Boston Central 
School fourth graders had the chance to 
tour the New Hampshire Supreme Court 
on April 4 and to meet Chief Justice 
Gordon MacDonald. 
 The educational tours, directed 
by law clerks at the Court, provide a 
45-minute interactive tour of the build-
ing and engage students in discussions 
on the history and role of the Supreme 
Court and the Judicial Branch in state 

government. 
 “Understanding the rule of law and 
the court’s important role in interpret-
ing the laws is an essential part of civic 
education,” noted Chief Justice Gordon 
MacDonald. “We are pleased to be offer-
ing fourth graders a chance to see firsthand 
where the Supreme Court hears oral argu-
ments and to learn more about the Judicial 
Branch.”
 Students will also have an opportunity 

to see the Courtroom and learn how it func-
tions, tour the John W. King Law Library 
to look at historic volumes, visit the David 
Souter conference room and meet with Jus-
tices of the Court on days when they are 
available.
 “Learning about state government is 
a huge part of the fourth-grade curricu-
lum,” said Julie McNish, teacher from 
New Boston Central School. “Our students 
have learned about the responsibilities of 

each branch and how the three must 
work together. They were particularly 
glad today to learn more about how the 
Supreme Court hears and decides ap-
peals.”
 For more information about fourth-
grade student tours and how to request 
a visit, see https://www.courts.nh.gov/
students/supreme-court-tours

Fourth Graders Tour New Hampshire Supreme Court and Meet Chief Justice Gordon MacDonald

Law Librarian at King Law Library, Mary Searles, 
holds a copy of the 1929 case Hawkins v. Mc-
Gee, aka the “hairy hand” case. Scott Merrill/
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Supreme Court At-a-Glance

MARCH 2022

ADMINISTRATIVE LAW

Dianna Rudder v. Director, New Hamp-
shire Division of Motor Vehicles
No. 2021-0014
March 16, 2022
Reversed

• Whether a court in reviewing an appeal 
following an administrative license 
suspension (“ALS”) errored in inter-
preting the applicability of the statu-
tory definition of a “way”. 

 The Petitioner was found intoxicated 
in a church parking lot and was charged 
with driving under the influence.  She 
challenged the ALS and requested a hear-
ing.  At the hearing she stipulated that the 
arresting officer had reasonable grounds to 
believe that she was intoxicated but argued 
that the officer did not have reasonable 
grounds to believe that she was operating 
a vehicle on a “way” as defined by statute.  
Specifically, the Petitioner argued that 
pursuant to RSA 259:125, a church parking 
lot did not fit within the first definition of 
“way” as it is a private, not laid out with 
use of public funds, nor maintained for the 
benefit of commercial establishment.  The 
Petitioner further argued that the alterna-
tive definition of “way” did not apply to the 
statute governing ALS and was therefore 
inapplicable. 
 The hearing examiner upheld the ALS 
and concluded that the State had met its 
burden.  In doing so, the hearing examiner 
provided that ALS, “is intertwined with, 
and closely related to, and in fact, is based 
on an arrested for [DUI].”  The Petitioner 
appealed the hearing examiner’s decision 
to the superior court, which affirmed the 
decision of the hearing examiner.
 In reversing the superior court’s order 
affirming the hearing examiners decision, 
the Majority Opinion of the Court con-
ducted a review of the applicable statutes 
and agreed with the Petitioner that the 
statutory scheme did not support the hear-
ing examiners conclusion that the State 
had a reasonable belief that the Petitioner 
was operating her vehicle on a “way” as 
defined by statute.  The Majority Opinion 
dismissed the State’s arguments that its 
interpretation would create an absurd 
result, concluding that a literal reading of 
the statute does not lead to results that are 
untenable when applied to persons who are 
identically situated.  
 In dissenting, the Minority Opinion of 
the Court concluded that the “ways” upon 
which a driver can be arrested for a DUI are 
coextensive with the “ways” upon which 
the driver has given implied consent.       

DesMeules Olmstead & Ostler, Cabot 
Teachout on the brief and orally for the 
Petitioner. The Office of Attorney General 
John M. Formella, Assistant Attorney Gen-
eral Emily C. Goering on the memorandum 
of law and orally for the Director, Division 
of Motor Vehicles.

CRIMINAL LAW

The State of New Hampshire v. Roger 
Dana, No. 2019-06285
March 10, 2022
Affirmed 

• Whether a trial court abused its dis-
cretion in admitting certain hearsay 
evidence and issuing a false-exculpa-

tory-statement jury instruction, and if 
so whether any such abuse presented 
reversible error. 

 The Defendant was convicted of 
first degree murder.  During the course 
of the underlying trial, the Defendant 
had objected to certain hearsay evidence 
being entered against him.  Specifically, 
the Defendant objected to statements that 
came from the victim’s grandmother ap-
proximately a day following the death of 
the victim.  The statements related to the 
physical condition of the victim’s body, 
and also that the Defendant had murdered 
the victim.  The Defendant objected that 
the statements were hearsay, but the trial 
court admitted them as excited utterances.  
 Following the holding in State v. 
Woods, 130 N.H. 721 (1988) the Court 
found that the grandmother’s should not 
have been treated as excited utterance 
given the time that had elapsed between the 
event that caused the statements, and when 
the statements were made.   The Court 
therefore concluded that the trial court 
had unsustainably exercised its discretion 
in admitting the statements.  However, the 
Court further concluded that any error was 
harmless error when it reviewed the full 
record of the evidence that was otherwise 
permissibly entered against the Defendant.  
 The Defendant had also appealed an 
objection to certain statements that were 
admitted by an investigator during redirect 
as hearsay.  The Court did not analyze 
the underlying issue relating the hearsay, 
instead concluding as it had before, that, 
assuming there was an error on the part of 
the trial court in admitting such evidence, 
it was harmless error when a review of the 
record was completed.   
 Finally, the Defendant appealed the 
trial court’s rejection of his version of a 
false-exculpatory-statement that the court 
issued, arguing that the trial court should 
issue his statement which not only applied 
to him as the accused, but also to other wit-
nesses.  In rejecting the Defendant’s argu-
ments, the Court reviewed prior precedent 
addressing similar appeals, and found that 
the Defendant’s argument here did not raise 
issues that would require revisiting its rul-
ings.  

The Office of Attorney General John M. 
Formella, Weston R. Sager, Assistant At-
torney General on the brief and orally for 
the State of New Hampshire.  Office of the 
Appellate Defender, Deputy Chief Appel-
late Defender Stephanie Hausman for the 
Defendant.

The State of New Hampshire v. Justin 
Parr, No. 2020-0570
March 17, 2022
Affirmed

• Whether the trial court misconstrued 
the applicability of an antique firearm 
exception in applying to a felon in pos-
session of a firearm, and whether the 
felon in possession of a firearm statute 
is constitutionally vague. 

 The Defendant was previously con-
victed of a felony and placed on probation.  
Following his conviction, the Defendant 
was prohibited from owning firearms pur-
suant to state law.  Following a tip that the 
Defendant was using firearms, a search was 
conducted of his home and vehicle which 
resulted in the discovery of black powder, 
a package of shot, and an operable firearm, 

specifically a .44 caliber black powder 
percussion cap revolver, model 1851 Reb 
Nord Navy Sheriff.  The Defendant was 
indicted for a single count of being a felon 
in possession of a firearm, contrary to NH 
RSA 159:3.  The Defendant unsuccessfully 
moved to dismiss the indictment arguing 
that the term “other firearm” did not apply 
to pistol in his possession, and, after stipu-
lating to a bench trial and not objecting 
to an offer of proof, was convicted of the 
indictment and entered this appeal. 
 Since the legislature did not define 
the term “other firearm,” the Court began 
by reviewing the dictionary for guidance.  
In doing so, the Court determined that 
the term “other firearm” includes those 
weapons from which shot is discharged by 
gunpowder, and thus that felons are prohib-
ited from owning a broad class of firearms. 
In so concluding, the Court found that the 
weapon at issue in the case at had was part 
of the broad category of weapons that the 
Defendant, as a felon, was prohibited from 
possessing.  The Court expressly rejected 
the Defendant’s various arguments that 
the term “other firearm” did not include 
weapon that was in possession.
 Finally, the Court rejected the Defen-
dant’s claim that the statute at issue was 
constitutionally vague, finding that the 
statute at issue provides a person of ordi-
nary intelligence a reasonable opportunity 
to understand the conduct that it prohibits.  
For all of the forgoing reasons, the Court 
affirmed the Defendant’s conviction as 
being a felon in possession of a firearm.    

The Office of Attorney General John M. 
Formella and The Office of Solicitor 
General Anthony J. Galdieri, Assistant 
Attorney General Weston R. Sager on the 
brief, and Solicitor General Anthony J. 
Galdieri orally for the State.  Lechman 
Major List, PLLC, Sean R. List on the brief 
and orally, and Law Office of Michael J. 
Zaino, PLLC, Michael J. Zaino on the brief 
for the Defendant.  

The State of New Hampshire v. Robert A. 
Graham, Jr., No. 2020-0506
March 29. 2022
Vacated and Remanded

• Whether, following the expiration of 
the time period to file an appeal, the 
circuit court retains jurisdiction to con-
sider the merits of a motion to with-
draw a guilty plea. 

 In December 2019 the Defendant 
pleaded guilty to a violation of operat-
ing after a suspicion license and the trial 
court imposed a fine.  In September 2020 
the Defendant unsuccessfully moved to 
withdraw his guilty plea.  In denying the 
Defendant’s motion, the trial court did so 
without a hearing on the issue.  On appeal 
the Defendant unsuccessfully argued that 
the trial court denied his right to due pro-

cess by denying his motion without holding 
a hearing.  The State successfully argued 
that the trial court lacked jurisdiction fol-
lowing the expiration of the thirty-day right 
to appeal. 
 In vacating and remanding the trial 
court’s denial of the Defendant’s motion to 
withdraw his guilt plea, the Court agreed 
with the State that its prior precedent, 
State v. Jaskolka, 172 N.H. 468 (2019), 
was analogous to the instant case.  Spe-
cifically, the Court concluded that the trial 
court lacked jurisdiction for issuing post-
conviction relief, following the expiration 
of the time limits for appeal.  
 The Court concluded that the Defen-
dant’s only avenue for relief was to file a 
writ of coram norbis, and since the circuit 
court is a court of limited jurisdiction it 
was not the correct venue for such a filing.  
  

The Office of Attorney General John M. 
Formella, Assistant Attorney General 
Weston R. Sager on the brief for the State.  
Wiberg Law Office, Sven D. Wiberg on the 
Brief for the Defendant.  

The State of New Hampshire v. Javon 
Brown, No 2020-0148
March 30, 2020
Affirmed

• Whether certain evidence was authen-
ticated as required by New Hampshire 
Rule of Evidence 901, and whether the 
trial courts admission of said evidence 
was an abuse of discretion. 

 Following jury trial, the Defendant 
was convicted of one count of misde-
meanor domestic violence.  Prior to trial, 
the Defendant moved to exclude evidence 
of a phone call, arguing that there was 
insufficient evidence that the Defendant 
was the one who had made the phone call.  
The trial court concluded that the call itself 
provided the specificity of the conversation 
was enough to establish that the speaker 
was the Defendant.  
 On appeal the Defendant unsuccess-
fully argued that, in cases where there is 
no voice-identification or a connection 
between the number used and the purported 
speaker, NH Rule of Evidence 901 required 
a large quantum of other evidence to suf-
ficiently satisfy the requirements of Rule 
901. 
 In upholding the trial court’s admis-
sion of the evidence, the Court found that 
the issue of the quantum of proof necessary 
to authenticate statements made on a phone 
call is an issue of first impression in New 
Hampshire.  However, the Court found that 
its earlier decision in State v. Palermo, 168 
N.H. 387 (2015) was sufficient to establish 
the rules governing authentication and 
found that Palermo was instructive on the 
issue in the instant case.  In applying the 
factors found in Palermo to the Defen-
dant’s case, the Court concluded that the 
trial court had not abused its discretion in 
admitting the phone call, finding that the 
phone call contained sufficient details to 
link it to the Defendant.  

The Office of Attorney General John M. 
Formella and The Office of Solicitor 
General Anthony J. Galdieri, Zachary 
L. Hingam, Assistant Attorney General 
on the brief and orally for the State of 
New Hampshire.  Office of the Appellate 
Defender, Senior Assistant Appellate De-
fender  Thomas Barnard for the Defendant.

At-a-Glance Contributor

Sam Harkinson
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Hoefle, Phoenix, 

Gormley & Roberts



www.nhbar.org          NEW HAMPSHIRE BAR NEWS APRIL 20, 2022 39

Supreme Court Orders

Note:  The full text of the opinion below will be available on the Bankruptcy Court’s 
website at www.nhb.uscourts.gov.

In re St. Laurent, 2022 BNH 002, issued March 10, 2022 (Harwood, C.J.) (unpublished) 
(sustaining the chapter 7 trustee’s objection to the debtor’s claim of a homestead exemp-
tion under RSA 480:1 in the proceeds from the sale of the debtor’s marital home as the 
debtor was not an owner of the property at the time of his divorce and thus was unable to 
satisfy the ownership requirement).

Bankruptcy Court Opinion Summary

US District Court Decision Listing

 Pursuant to RSA 71-B:2, the Supreme 
Court hereby reappoints Michele E. LeB-
run, of Dunbarton, to the Board of Tax and 
Land Appeals for a term beginning May 6, 
2022, and terminating on May 5, 2025.  Ms. 
LeBrun shall continue to serve as chair of 
the board.  

Issued:  March 22, 2022
 ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u

 Pursuant to Supreme Court Rule 37(4), 
the Supreme Court appoints retired Superior 
Court Justice Peter H. Fauver and Attorney 
Frederick J. Coolbroth, Sr., to the Hearings 
Committee of the Attorney Discipline Sys-
tem.  Each is appointed to serve a three-year 
term commencing April 1, 2022, and expir-
ing March 31, 2025.
 Richard Darling and Sarah J. Clauss 
having been appointed to the Professional 
Conduct Committee for terms commenc-
ing April 1, 2022, each is deemed to have 
resigned from the Hearings Committee as of 
that date.  See Rule 37(4)(b) (“No hearings 
committee member shall serve concurrently 
as a member of the professional conduct 

committee or the complaint screening com-
mittee.”).

Issued:  March 23, 2022
 ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u

 In accordance with RSA 490:5-a and 
5-b, the Supreme Court appoints Attorney 
Kirk C. Simoneau, a lawyer of experience 
in the trial of cases at all court levels, to 
the Court Accreditation Commission.  At-
torney Simoneau is appointed to replace 
Samantha D. Elliott, who resigned from 
the Commission and is now a United States 
District Court Judge for the District of New 
Hampshire.  Attorney Simoneau shall serve 
a three-year term commencing March 25, 
2022, and expiring March 24, 2025.

Issued:  March 25, 2022
ATTEST:  Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u

 Pursuant to Part II, Article 73-a of the 
New Hampshire Constitution and Supreme 

February 2022
___________________________________

* Published
___________________________________

ESTABLISHMENT CLAUSE OF THE 
FIRST AMENDMENT

2/28/2022  Czekalski v. NH DOC, et al.
Case No. 18-cv-592-PB, Opinion No. 2022 
DNH 021

A Jewish inmate at the New Hampshire 
Department of Corrections (“NHDOC”), 
sued the NHDOC Commissioner after she 
denied his requests for various religious ac-
commodations.  The Commissioner moved 
for summary judgment on his claims that the 
Commissioner violated the Establishment 
Clause when she denied (1) his requests for 
delivery of food to his cell (so-called cell 
feeds) to accommodate his daily morning 
prayers and his observance of the Sabbath, 
and (2) his request to wear a head covering 
of his choice.  The court grant the motion.  
Czekalski failed to exhaust his administrative 
remedies with respect to the cell feed claims, 
as required by the Prisoner Litigation Reform 
Act.  The head covering claim failed on the 
merits because the NHDOC accommodated 
Czekalski’s religious practice by allowing 
him to wear a yarmulke.  8 pages.  Judge 
Paul Barbadoro.
___________________________________

CONSTITUTIONALLY INADEQUATE 
MEDICAL CARE

2/4/2022 Rancourt v. Hrubiec, et al.
Case No. 20-cv-351-PB, Opinion No. 2022 
DNH 013 

Linda Rancourt filed this action to recover 
damages after she suffered life-threatening 
complications from severe hypertension dur-
ing her detention at Hillsborough County’s 

Valley Street Jail.  The sole remaining claims 
were federal claims under 42 U.S.C. § 1983 
for constitutionally inadequate medical care 
and state law claims for negligence against 
four nurses employed by the jail.  The crux 
of her claims is that the nurses failed to take 
appropriate steps to address her high blood 
pressure.  Defendants moved for summary 
judgment on all claims.  The court granted 
the motion as to one nurse whose undisputed 
evidence showed that she was not involved 
in Rancourt’s care.  The court denied the mo-
tion as to the three remaining nurses because 
there were genuine disputes of material fact 
as to whether Rancourt had timely access to 
her prescription medications and whether the 
nurses could be liable for failing to seek her 
immediate hospitalization.  13 pages.  Judge 
Paul Barbadoro.
___________________________________

WRONGFUL TERMINATION; 
SUMMARY JUDGMENT

Di Nola v. Freudenberg-NOK General Part-
nership
Civil No. 20-cv-724-JL, No opinion number. 

The plaintiff, a former HR Manager for the 
defendant, filed a wrongful discharge suit 
arising out of actions she took at the onset of 
the COVID-19 pandemic.  Specifically, the 
plaintiff recommended that two co-workers 
returning from China and Malaysia work 
from home for a week following their return 
to the United States.  She claimed that this 
recommendation was based on guidance from 
federal and state health agencies and safety 
and health concerns of other co-workers.  
Shortly after making her recommendation, 
the defendant terminated the plaintiff’s em-
ployment.  Defendant moved for summary 
judgment, arguing that no recognized public 
policy encouraged the plaintiff’s actions.  The 
court found that the absence of a public policy 
was no so clear to warrant summary judg-
ment for the defendant.  And because there 

was evidence suggesting that the plaintiff’s 
COVID-19 response played a role in her 
termination, genuine issues of material fact 
also precluded summary judgment for the de-
fendant.  15 pages.  Judge Joseph N. Laplante.
___________________________________

March 2022
____________________________________

* Published
____________________________________

FIRST AMENDMENT; 
PRISONER CIVIL RIGHTS

3/9/22 Stow v. Ann Davis, et al.
Case No. 18-cv-768-JL, Opinion No. 
22NH025

In this prisoner civil rights case, the court 
granted the defendant’s motion for summary 
judgment on the plaintiff’s federal claim for 
unlawful censorship and declined to exercise 
supplemental jurisdiction over the plaintiff’s 
remaining state law claims.  The defendant’s 
filing of a disciplinary report against the 
plaintiff, which the plaintiff did not have to 
respond to, and which was resolved in the 
plaintiff’s favor without investigation, hear-
ing, or discipline, did not amount to an act of 
censorship.  And even if the defendant’s ac-
tions were considered censorship, they were 
justified and did not violate the plaintiff’s First 
Amendment rights because they furthered 
substantial governmental and penological 
interests and were sufficiently tailored to 
furthering those interests.  17 pages.  Judge 
Joseph N. Laplante.
____________________________________

LIQUOR LIABILITY; 
SUMMARY JUDGMENT

3/9/22 Currier, et al. v. Loyal Order of  
  Moose Lodge Newport
  Lodge #1236

Case No. 19-cv-1196-JL, Opinion No. 
22NH025*
In this wrongful death action, the estates of 
two individuals killed in a car crash sued a 
local fraternal organization and its national 
counterpart for violation of New Hampshire’s 
civil liquor liability statutes, common law 
negligence, and vicarious liability.  The local 
lodge moved for summary judgment, arguing 
that because the intoxicated bar patron who 
allegedly caused the crash was not showing 
any visible signs of intoxication at the time of 
last service, the lodge could not be liable for 
negligent or reckless service of alcohol to an 
intoxicated person.  The national organization 
also moved for summary judgment, arguing 
a lack of duty.  As for the national organiza-
tion, the court granted the motion because 
the evidence showed that the national had a 
limited right to control, and exercised limited 
to no control, over the operation of the bars 
(known as social quarters) at local lodges, and 
thus, the national did not assume or undertake 
a duty to oversee the service of alcohol at the 
lodge at issue.  Regarding the local lodge’s 
motion, the court granted the motion in part 
and denied it in part.  There was insufficient 
record evidence to show reckless service of 
alcohol.  As for negligent service, however, 
the court found that the ordinary meaning of 
the statute requires some evidence of intoxica-
tion that would put a reasonably prudent bar-
tender on notice that he or she was serving an 
intoxicated person, but not necessarily visible 
or observable signs of intoxication.  Material 
disputes of fact thus precluded summary judg-
ment for the lodge on this claim.  42.  Judge 
Joseph N. Laplante.
____________________________________

SOCIAL SECURITY

3/24/22 Clough v. SSA
Case No. 20-cv-795-JL, Opinion No. 
22NH038

Court Rule 51, the Supreme Court of New 
Hampshire adopts the following amend-
ments to court rules.

I.   Circuit Court Family Division Rule  
 3.6 – Conditions of Release
 (This amendment consolidates and 
reduces the number of conditions of release 
that currently apply to every juvenile on 
probation.)  
     1. Amend Circuit Court Family Division 
Rule 3.6 as set forth in Appendix A. 

II.   Technical Amendment to Supreme  
 Court Rule 42(IV)(g)
 (This amendment corrects typographi-

cal errors in the rule.)
 1. Amend Supreme Court Rule 42(IV)
(g) as set forth in Appendix B.

Effective Dates
 
 The amendment to Circuit Court Fam-
ily Division Rule 3.6 shall take effect on 
July 1, 2022.  The technical amendment to 
Supreme Court Rule 42(IV)(g) shall take 
effect immediately.

Date:  March 29, 2022   
ATTEST:  Timothy A. Gudas, Clerk
Supreme Court of New Hampshire

LISTING continued on page 40
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In this appeal of the Social Security Admin-
istration’s denial of a request for supplemen-
tal security income, the court reversed the 
Administrative Law Judge’s decision and 
remanded the case for further proceedings.  
The ALJ’s mental RFC determination was 
not supported by substantial evidence because 
she improperly evaluated and weighed the 
medical opinions in the record.  Specifically, 
the ALJ erroneously adopted the opinion of 
a state agency medical consultant who did 
not have the benefit of subsequent treatment 
records and diagnoses that supported greater 
limitations for the claimant.  The ALJ’s inde-
pendent evaluation of this subsequent medical 
evidence was likewise erroneous.  24 pages.  
Judge Joseph N. Laplante.
____________________________________

3/29/22 Curtis v. SSA
Case No. 20-cv-1140-JL, Opinion No. 2022 
DNH 041

This is an appeal of the Social Security Ad-
ministration’s denial of a request for disability 
insurance benefits and supplemental security 
income.  The court reversed the Administra-
tive Law Judge’s decision and remanded the 
case after determining that the ALJ erred by 
basing his RFC determination on the opinions 
of non-examining state agency physicians, 
without adequately showing that the physi-
cians relied on and reviewed a complete 
medical record.  16 pages.  Judge Joseph N. 
Laplante.
____________________________________

PRISONER CIVIL RIGHTS; EIGHTH 
AMENDMENT; RLUIPA; MOOTNESS

3/29/2022  Czekalski v. NH DOC 
      Commissioner et al.
Case No. 17-cv-557-JL, Opinion No. 2022 
DNH 040

An inmate at the New Hampshire State 
Prison filed a post-judgment motion, seek-
ing reconsideration of the order granting 
the supervisory prison officials’ motion for 
summary judgment on his Eighth Amend-
ment conditions of confinement claims and 
his Religious Land Use and Institutionalized 
Persons Act (“RLUIPA”) claims.  The court 

denied the motion.  Plaintiff had not dem-
onstrated any manifest error of law or fact 
in the underlying Order as to the absence of 
evidence of defendants’ deliberate indiffer-
ence to any substantial risk of serious harm, 
and as to the existence of a substantial burden 
under RLUIPA; and plaintiff’s post-judgment 
transfer to the Northern New Hampshire Cor-
rectional Facility had mooted his RLUIPA 
claims for injunctive relief.  17 pages.  Judge 
Joseph N. Laplante.
____________________________________

FAIR HOUSING ACT RETALIATION; 
SUMMARY JUDGMENT

3/23/2022  Kris v. Dusseault Family 
      Rev. Tr. et al.
Case No. 18-cv-566-LM, Opinion No. 2022 
DNH 035P

In a suit against her former landlord, involving 
claims that the plaintiff had suffered unlaw-
ful retaliation for her complaints to the local 
housing authority, in violation of the Fair 
Housing Act (“FHA”), plaintiff moved for 
summary judgment.  The court denied that 
motion.  There were genuine issues of mate-
rial fact as to whether retaliation for plaintiff’s 
protected conduct under the FHA was the 
“but-for” cause of each of the defendants’ ac-
tions.  20 pages.  Judge Landya B. McCafferty.
____________________________________

FAIR HOUSING ACT REASONABLE 
ACCOMMODATION; 

PERMISSIVE JOINDER

3/23/2022  Kris v. Dusseault Family 
      Rev. Tr. et al.
Case No. 18-cv-566-LM, Opinion No. 2022 
DNH 037P

In a suit against her former landlord, involving 
claims that the plaintiff had suffered unlawful 
retaliation for her complaints to the local hous-
ing authority, in violation of the Fair Housing 
Act (“FHA”), the plaintiff moved to join the 
local housing authority and a component of 
the Department of Housing and Urban De-
velopment (“HUD”) as new defendants, and 
to add claims that those new defendants had 
violated her civil rights and her rights under 
the FHA.  The court denied her motion.  HUD 
was not a state actor amenable to suit under 
42 U.S.C. § 1983; HUD had not engaged in 
any discriminatory housing practice render-

ing it potentially liable under the FHA; the 
local housing authority’s failure to act upon 
plaintiff’s reasonable accommodation request 
before her eviction rendered it moot did not 
amount to an unreasonable delay or denial 
of that request; and her allegations regarding 
the local housing authority’s revocation of her 
Section 8 housing voucher and handling of her 
housing file failed to state due process claims 
upon which relief could be granted and did 
not arise from the same transaction or series 
of transactions as her existing FHA retaliation 
claims against her former landlord.  17 pages.  
Judge Landya B. McCafferty.
____________________________________

STATUTE OF LIMITATIONS; 
RELATION BACK DOCTRINE

3/2/22 Murphy v. Strafford Dep’t 
  of Corrs. 
Case No. 19-cv-1162-PB, Opinion No. 2022 
DNH 022 

Shawn Murphy filed an excessive force action 
against Strafford County and several “John 
Doe” correctional officers on the last day of 
the three-year limitations period applicable to 
his claims.  A few months later, he amended 
his complaint to name five correctional 
officers as defendants.  The correctional of-
ficers moved for summary judgment on the 
ground that the statute of limitations barred 
the claims against them.  Murphy responded 
that his claims are timely because they relate 
back to the date of the original complaint.  
The court granted the defendants’ motion.  
The applicable relation back rule required 
Murphy to demonstrate that the individual 
defendants received actual notice of the suit 
prior to the expiration of the statute of limita-
tions, which he failed to do.  6 pages.  Judge 
Paul Barbadoro.
____________________________________

BREACH OF CONTRACT; PRIORITY 
OF DEBT PAYMENTS

3/17/22 ENH Power v. Pilgrim Foods 
Case No. 21-cv-33-PB, Opinion No. 2022 
DNH 036

This case arose from an admitted failure by 
Old Dutch Mustard Company d/b/a Pilgrim 
Foods (“Old Dutch Mustard”) to pay in full 
for electricity produced by Electricity N.H., 
LLC d/b/a ENH Power (“ENH”) and de-

livered by Eversource.  Old Dutch Mustard 
received monthly consolidated bills from 
Eversource that covered the charges of both 
ENH and Eversource.  At some point, Old 
Dutch Mustard began to make only partial 
payments on the consolidated bills.  In several 
instances it also issued instructions to Ever-
source to apply its partial payments to ENH’s 
portion of the bills.  Eversource, relying on a 
tariff approved by the New Hampshire Public 
Utilities Commission (“PUC”), failed to fol-
low Old Dutch Mustard’s instructions and 
instead paid itself first.
 
ENH later sued Old Dutch Mustard for 
breach of contract.  Its summary judgment 
motion asserted that it was owed $306,061 in 
unpaid charges.  Old Dutch Mustard disputed 
approximately $128,000 of the total amount 
claimed because it argued that Eversource, 
acting as ENH’s agent, improperly disre-
garded its instructions to apply its payments 
to ENH’s charges.  The court concluded 
that Eversource was barred from complying 
with Old Dutch Mustard’s demand by the 
PUC-approved tariff.  Accordingly, the court 
granted ENH’s motion in full.  9 pages.  Judge 
Paul Barbadoro.
____________________________________

FOURTH AMENDMENT; 
QUALIFIED IMMUNITY

3/28/22 Pearson v. Eldridge 
Case No. 21-cv-567-PB, Opinion No. 2022 
DNH 039 

Brian Pearson sued Tyler Eldridge, an officer 
with the Ossipee Police Department, under 
42 U.S.C. § 1983 for allegedly violating his 
Fourth Amendment rights to be free from 
unreasonable seizures and excessive force.  
Eldridge moved for judgment on the plead-
ings based on qualified immunity.  The court 
denied the motion.  Eldridge’s argument 
failed to appreciate that the immunity analysis 
at this early stage must be based on how a 
reasonable officer in his position would view 
the case given Pearson’s version of events, 
as described in the complaint.  If Pearson’s 
allegations are true and no mitigating factors 
are later established, the court concluded that 
the qualified immunity defense would fail.  12 
pages.  Judge Paul Barbadoro.

COURT HILLS NO HILLS SO ROCKINGHAM MERRIMACK STRAFFORD CHESHIRE BELKNAP SULLIVAN CARROLL COOS/GRAFTON
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4/25/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     Donovan

+Kissinger
Schulman
Tucker

+Howard
Will

+Smith +Leonard
Nadeau (27)

+Honigberg +Ignatius +Bornstein
MacLeod

5/2/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     Sr. Judge

+Kissinger
Schulman 
Tucker

+Howard
Will

+Smith +Leonard +Honigberg +Ignatius +Bornstein
MacLeod

5/9/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     Honigberg

+Kissinger
Schulman
Tucker

+Howard
Will

+Smith +Leonard
Sr. Judge

+Ignatius +Bornstein
MacLeod

5/16/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     

+Kissinger
Schulman
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+Howard
Will

+Smith +Leonard
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Sr. Judge

+Honigberg +Bornstein
MacLeod

5/23/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     Donovan

+Kissinger
Schulman
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+Smith +Leonard +Honigberg +Ignatius +Bornstein
MacLeod

5/30/22 +Nicolosi   Anderson
Messer       Delker

+Colburn 
Temple

+Ruoff          Attorri
St. Hilaire     

+Kissinger
Schulman
Tucker

+Howard
Will

+Smith +Leonard +Honigberg +Ignatius +Bornstein
MacLeod

NH Superior Court Judicial Assignments: April - May 2022

+Supervisory Justice Assignments commence on the first Monday of each month Schedule is subject to change. Effective 3/31/22

y Listing from page 39
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Classifieds

POSITIONS AVAILABLE
GENERAL COUNSEL – REAL ESTATE ATTORNEY –
Unique opportunity to join a boutique full-service commercial 
real estate company as GC of title, closing, and property tax 
abatement services. Ideal candidate will have 5+ years of 
experience in all aspects of New Hampshire commercial 
real estate closings - placing title insurance, ensuring clean 
title, conducting closings and other related matters. Prefer-
ence will be given to candidates with additional experience 
in Massachusetts, Maine, or Vermont practice. Candidate 
must have an ability to work both independently without 
supervision and collaboratively with a team of professionals. 
Salary and bonus structure is competitive with partner level 
compensation at top-tier NH law firms. Benefits package 
includes health insurance, 401K, and paid time off.  Remote, 
in-office, or hybrid work arrangements available. Please direct 
resume to jim@csuite-exec.com.

ATTORNEY – Manchester firm with north country satellite 
office seeks attorney for permanent position. We are an 
established firm providing a variety of services to our long 
term corporate and government clients. Our attorneys are 
expected to consult with clients directly on corporate, busi-
ness and real estate matters. Our attorneys appear in state 
courts and bankruptcy court for hearings and small litigation 
matters. Knowledge or interest in probate, estate planning 
and asset protection is preferred. Our attorneys are expected 
to have excellent interpersonal skills to be successful in a 
small office setting. Please send resume and cover letter to 
cpratt@cda-law.com. 

ASSOCIATE – Portsmouth law firm with business, creditor 
rights, consumer collection and financial institution defense 
practice seeks two litigation associates.  Massachusetts, 
Maine, or New Hampshire Bar Admission required.  Posi-
tion requires court appearances, drafting pleadings, working 
closely with paralegals, regulatory compliance, attention to 
detail and strong organizational skills.  Entry level to 5 years 
experience.   Compensation commensurate with experience. 
Please send your cover letter and resume electronically to:  
Randall Pratt, Esq., employment@prattlawpc.com.

ASSOCIATE: Friedman Feeney, PLLC  is seeking an as-
sociate with 2+ yrs litigation experience to handle discovery, 
drafting motions, and pretrial preparation, in state and federal 
courts, for our busy Concord based practice. Candidates 
should be admitted to practice in NH and MA, and have 
familiarity with case management in both states. We offer 
a flexible work environment and competitive benefits. The 
successful candidate will have an excellent opportunity for 
career growth. Please send your resume in confidence to: 
ngetman@friedmanfeeney.com. 

ATTORNEY – Boxer Blake & Moore PLLC, a regional 
law firm located in Springfield, Vermont, seeks an attorney 
to join its civil litigation practice. The position requires prior 
relevant experience and/or exemplary academic credentials, 
demonstrated research and writing ability, and strong recom-
mendations. Current license to practice law in Vermont or 
genuine intention and ability to become licensed in Vermont 
at earliest opportunity are required.  Please respond to 
Boxer Blake & Moore PLLC, c/o Denise M. Smith, P.O. Box 
948, Springfield, VT 05156-0948 or via email to dmsmith@
boxerblake.com. 

STAFF ATTORNEY: New Hampshire Public Defender is 
seeking an experienced criminal defense attorney. Applicants 
must have a demonstrated commitment to indigent criminal 
defense and extensive practical experience. Applicants must 
be admitted to the New Hampshire Bar or be eligible for im-
mediate admission by waiver. Interested attorneys should 
submit a resume, cover letter, and a law school transcript 
(unofficial acceptable) to our Recruiting Coordinator through 
the Employment section on our website, www.nhpd.org.

ASSOCIATE ATTORNEY FULL TIME- EMPLOYMENT LAW 
FIRM (KEENE NH) – Associate Attorney sought for a busy firm 
in Keene, NH.  This is a benefited full-time position. The Law 
Offices of Wyatt & Associates represents employees whose 
rights have been violated in the workplace.  Responsibilities 
include: Client interviewing and intake; Drafting discrimination 
charges, etc. General litigation projects and support; Legal 
research and writing.  We assist clients in all states in New 
England as well as in NY. Applicants already admitted into one 
of the New England (or NY) state bars preferred, but applicants 
who took the Bar in July 2021 are also encouraged to apply. 
Demonstrated experience or exposure to employment law is a 
plus, but not required. Please email a cover letter and resume 
to spatriquin@wyattlegalservices.com.

ATTORNEY: Partner track opportunity in a well-established 
Southern VT/NH law firm. Experience preferred, but newly 
admitted attorneys with a strong work ethic and motivation will 
be considered too. We are a general practice firm, licensed 
in NH and VT, with an emphasis on civil litigation, family law, 
real estate, estate planning, and probate. Competitive pay 
and benefits offered. Please send your resume and cover 
letter to: Steve Bonnette, Law Office of Steve J. Bonnette, 
P.C., 20 Central Square Suite 2A, Keene, NH 03431 or 
sbonnette@bonnettelaw.com.

FAMILY LAW ASSOCIATE – Cordell and Cordell, a national 
domestic litigation firm with over 100 offices across 38 states, 
is currently seeking an experienced family law associate for an 
immediate opening in its Bedford, NH office. The candidate must 
be licensed to prakeectice law in the state of New Hampshire, 
have a minimum of 3-5 years of litigation experience with 1st 
chair family law experience.  Cordell and Cordell offers a great 
working environment, career opportunities and incredible ben-
efits including: employer paid insurance premiums for health, 
dental, orthodontia, disability and life. The firm also offers 401(k), 
wellness initiatives, ongoing educational opportunities and more. 
This is a wonderful opportunity to be part of a large, client and 
employee-centered firm. To be considered for this opportunity 
please email cover letter and resume to Executive Recruiter 
Hamilton Hinton @ hhinton@cordelllaw.com. 

HEARINGS EXAMINER/STAFF ATTORNEY FOR THE EN-
FORCEMENT DIVISION – The New Hampshire Department 
of Energy is seeking a full-time (37.5 hours/week) hearings 
examiner/staff attorney for the Enforcement Division. The 
successful candidate will possess strong legal and analytical 
skills, effective written and oral communication skills, and the 
ability to work independently in collaboration with internal staff 
and in interaction with external parties and stakeholders. The 
State of New Hampshire offers a competitive salary with 
excellent benefits. For more information about this position 
and instructions on how to apply, go to https://das.nh.gov/
jobsearch/employment.aspx and search for Job I.D. 
#24087. Potential applicants may contact Paul.G.Kasper@
energy.nh.gov, hiring manager, with any questions regard-
ing the position. Closes 5/2/22.

HEARINGS EXAMINER/STAFF ATTORNEY – The New 
Hampshire Department of Energy is seeking a full-time (37.5 
hours/week) hearings examiner/staff attorney. The success-
ful candidate will possess strong legal and analytical skills, ef-
fective written and oral communication skills, and the ability to 
work independently in collaboration with internal staff and in 
interaction with external parties and stakeholders. The State 
of New Hampshire offers a competitive salary with excellent 
benefits. For more information about this position and instruc-
tions on how to apply, go to https://das.nh.gov/jobsearch/
employment.aspx and search for Job I.D. #24103. Potential 
applicants may contact David.K.Wiesner@energy.nh.gov, 
hiring manager, with any questions regarding the position.  
Closes 5/2/22.

ESTATE PLANNING ASSOCIATE ATTORNEY – Concord 
firm seeking lawyer with 5+ years’ experience handling 
estate planning.  Flexible arrangement available (of-counsel, 
associate, remote work full or part-time).  Health insurance 
and 401(k) available for full-time employees.  Please contact 
Paul Alfano at paul@alfanolawoffice.com, 4 Park Street, 
Concord, NH  03301 or 226-1188. 

ENFORCEMENT AND RULEMAKING SUPERVISOR – Would 
you like to help ensure safe drinking water for New Hampshire? 
NHDES seeks an Enforcement and Rulemaking Supervisor for 
the growing Drinking Water and Groundwater Bureau. The suc-
cessful candidate will supervise three professionals who support 
a staff of 60 responsible for ensuring that public water systems 
and other regulated water users comply with requirements to 
protect public health and the environment. To apply, search for 
Job ID 24739 at https://das.nh.gov/jobsearch/employment.
aspx. Closes 4/29/2022.

CITY PROSECUTOR – City of Portsmouth, NH seeks City 
Prosecutor to provide professional legal services to the City 
primarily as Police Prosecutor.  Advises the Police Department 
and Legal Department on criminal matters and represents the 
State on behalf of the PD in Circuit Court on misdemeanor 
and violation level offenses, city ordinance violations.  For City 
Attorney’s Office, drafts pleadings in land use appeals cases, 
drafting legal memoranda, responds to public records requests, 
reviews contracts. Juris Doctor Degree from accredited law 
school required, admitted to NH Bar Association.  Salary range 
$64,693.42 -$78,635.26.  For full job description and to apply, 
visit the following link: https://nh-portsmouth.civicplushrms.
com/CareerPortal/JobDetail.aspx?RequisitionId=95492&
SourceId=7165.

TOWN SOLICITOR – The Town of Londonderry is seeking 
a full-time attorney for an in-house counsel position. Must be 
an active member of New Hampshire Bar. Incumbent will be 
integral part of Town leadership team, and serve as internal 
legal advisor to Town departments and boards on a broad range 
of municipal legal issues including planning, zoning, land use, 
elections, regulatory issues, employment law, taxation and the 
right-to-know law. Also assists departments with grant writing 
and administration. Pay range $80,000 - $110,000 DOQ, with 
excellent benefits. For a complete job description and how to 
apply, please visit HR page of Town website (londonderrynh.
org) or email ldrabik@londonderrynh.org. Closing date:  May 
6, 2022 at 5:00 PM. EOE.

FULL-TIME PARALEGAL – Friedman Feeney, PLLC seeks 
experienced full-time paralegal. Background in litigation 
required.  Successful candidate must have excellent organi-
zational skills with respect to file management, client contact, 
time entry, and computer skills. Prospect of primarily remote 
work options after training. Competitive salary and benefits 
offered.  Please send resume and salary requirements to 
Ngetman@friedmanfeeney.com.

LEGAL ASSISTANT needed for a full-time position at a busy 
personal injury, workers’ comp and medical malpractice law 
firm. Applicant should have strong computer, typing and 
organizational skills. Some experience preferred, but will 
train the right candidate. We offer competitive compensation 
and benefits. Please forward your resume and letter to Liz at 
lpinkos@mcdowell-morrissette.com.

PART-TIME PARALEGAL – Law office located in Henniker/
Hillsboro area seeks part-time (20 hours/week) paralegal.  
Will consider full-time if desired.  Successful candidate will 
have excellent organizational and communication skills.  Abil-
ity to multi-task is essential.  Experience supporting attorneys 
in real estate, probate and/or litigation a plus.  Email resume 
and salary requirements to: jill@roberthowardlaw.com.

OFFICE SHARING OPPORTUNITY

WINDHAM - FULLY FURNISHED 3 ROOM SUITE, minutes 
from exit 3 off route 93, rent and portion of utilities negotiable. 
Available 5-1-2022 Call or text  508-423-6341.

OFFICE SPACE

LOOKING FOR OFFICE SPACE IN THE NORTH COUN-
TRY? Shared office space available in downtown Littleton, 
NH. The space features a reception area, kitchen, bathroom, 
and an office that can double as a conference room. Referral 
opportunities available contingent on practice areas, this is an 
ideal location for an attorney or law firm that wants a presence 
in the north country at an affordable cost. Send inquiries to 
mstenstrom@wardlawnh.com.

SHARED OFFICE SPACE/NORTH MANCHESTER – Need 
a satellite office in Manchester? Ready to leave your home 
office? We are convenient to downtown but with more 
elbowroom. Established small law firm in historic building 
featuring off-street parking, 1st and 2nd-floor, kitchenette, 
and conference rooms, is looking to lease office space.  All 
systems (phones, copier, fax, wi-fi, postage meter, etc.) are 
in place.  Please call 603-668-1971 to discuss the options.

PROBATE, TRUSTS AND ESTATE PLANNING ATTORNEY

Morneau Law, a steadily growing Nashua firm, is seeking a probate, trusts, and estate 
planning attorney with 5-10+ years of experience to join our team.  The right candidate would 
be proficient in probate, estate, and trust administration and have experience drafting estate 
planning documents.  

Someone who is dedicated to giving back to the community and a self-motivated team player 
would thrive in our position. We are a community-focused and team-based firm with an 
emphasis on work/life balance that includes the opportunity for a flexible schedule, working 
remotely as well as in office.  We provide a collegial and upbeat work environment with many 
perks to be appreciated by a new member to our team.  

Please send your cover letter, resume and salary requirements to:
Employment @MorneauLaw.com bernsteinshur.com

We’re hiring.
Hello, Business Lawyers.

The ideal candidate will have at least ten years of general corporate 
and transactional experience, superior knowledge of business law, an 
excellent reputation and a portable book of business. New Hampshire 
Bar membership will be required. 

Bernstein Shur has offices in Maine and New Hampshire and advises 
clients from across the U.S. and around the world. Our 125+ attorneys 
and consultants practice in more than 20 critical areas and a variety 
of industries. As an entrepreneurial firm that believes sophisticated 
doesn’t have to mean stuffy, Bernstein Shur has been named as 
one of the Best Places to Work in Maine for the past 10 years and 
is ranked by Vault as a Top 150 Under 150 law firm. Bernstein Shur 
offers competitive compensation and excellent benefits, while making 
quality of life a priority.

Please e-mail resume and references to Rebecca Asen, 
Director of Attorney Recruiting & Professional Development at 
attorneyrecruiting@bernsteinshur.com

All inquiries held in strictest confidence.

Bernstein Shur is seeking a partner/
shareholder-level attorney to join our 
prominent and growing team of 
attorneys in our Manchester, NH office.
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Workers’ Compensation Attorney

Patch & FitzGerald has an immediate opening for an experienced 
workers’ compensation associate to join our team.  The successful 
candidate will have 3 plus years of experience in NH workers’ 
compensation and be a member in good standing of the NH Bar.  
Experience in personal injury is a plus.  We are looking for a results-
oriented self-starter to work independently and collaboratively with 
our team.

We offer a competitive salary and benefits package including health 
insurance, flexible spending account, generous paid time off, and 
401(k) with employer match.  For confidential consideration, please 
direct resumes to dgauthier@patchfitz.com.

Drummond Woodsum’s Manchester, NH office is seeking an attorney to join our labor and employment 
law practice group. Our labor and employment group is a tight-knit team that provides counsel to public 
and private sector employers, as well as tribal nations located throughout the country. Our team provides 
labor and employment counseling on all aspects of the employer/employee relationship, including 
collective bargaining, grievance administration, workplace discrimination, and harassment, Americans 
with Disabilities Act compliance, state and federal wage and hour laws, and workplace misconduct.  We 
also represent clients in state and federal courts, before federal and state agencies, and in labor arbitration.  
Our team is frequently called upon to provide clients with workplace training. 

This position is open to qualified applicants who have excellent academic credentials, research, writing, 
and analytical skills, and who are highly motivated to learn. We are looking for a candidate who has 
effective interpersonal skills, and who is able to balance top-notch client advocacy with compassion and 
understanding. Although applicants with 1-3 years of prior litigation or employment/labor law experience 
are preferred, applicants without prior experience are encouraged to apply. We are invested in the success 
of all our associates and will provide training, mentoring, and resources to support your development as a 
labor and employment practitioner.

We are committed to diversity and inclusion in our hiring practice and encourage qualified candidates of all 
backgrounds to apply for the position. To apply, please send your cover letter and resume to hr@dwmlaw.
com. All inquiries are held in the strictest confidence. 

LABOR AND EMPLOYMENT ATTORNEY

Klug Law Offices is looking to hire a full-time as-
sociate attorney that is energetic and self-motivat-
ed. We are searching for someone that will fit in 
with our fast paced and fun loving firm to support 
clients and each other. We are currently seeking 
an Associate Attorney. This role offers your own 
office in our cozy North End location. This posi-
tion will involve maintaining and supervising a 
diversified case load of the firm’s clients, actively 
communicating with clients and all involved par-
ties on cases, litigation, and legal research related 
to simple and complex issues. Compensation is 
competitive and commensurate with expertise 
and previous experience. Benefits include dental, 
life, and disability insurance, hands-on training 
and guidance, paid time off, business casual dress 
code, flexible schedule, and an incredible team of 
supportive people. 

Family Law / Civil Litigation 
Associate Attorney

The ideal candidate will possess the following: 
• Admittance to practice law in the state of NH 

(multiple state admission preferred but not re-
quired)

• Experience drafting legal documents
• Ability to conduct legal research
• Willingness to initiate cases
• Strong interpersonal skills and ability to partner 

with firm employees of all levels
• Willingness to work with clients and other legal 

professionals to develop strategies for conten-
tious litigation or settlement.

• Ability to effectively communicate with clients 
about litigation status.

• Ability to effectively communicate with clients 
about litigation status. 

Please submit your cover letter and resume to 
KWarner@KlugLawOffices.com.

LITIGATION ATTORNEY

Downs Rachlin Martin — one of Northern New England’s largest law firms – has an 
exciting opportunity for a litigation attorney in its Lebanon office. The ideal candidate 
would have experience litigating in New Hampshire courts and an interest in doing 
sophisticated litigation.

CORPORATE/COMMERCIAL ATTORNEY (LEBANON, NH)

We seek an experienced corporate/commercial attorney to join its Lebanon office.

The ideal candidate will be licensed to practice in New Hampshire, have a portable book 
of business with compatible clients and have a minimum of ten years of experience in 
corporate/commercial law. The ideal candidate will also be active in the New Hampshire 
business and civic community and be committed to growing DRM’s regional presence. 
Relevant experience would include the formation of corporations, limited liability com-
panies and other business organizations, commercial loan transactions, equity financings 
(including private equity and venture capital) and mergers and acquisitions (including 
sales of stock and assets, management buyouts, recapitalizations and reorganizations). 
Experience with ESOPs, B-corps or other focused practices would be highly valued.  

LABOR & EMPLOYMENT ASSOCIATE

DRM has a great opportunity for a labor and employment attorney in its Burlington, 
Vermont or Lebanon, New Hampshire office.

Helpful experience includes representing clients before administrative agencies in em-
ployment-related claims, litigating on behalf of management, counseling on employment 
matters and familiarity with traditional labor matters. The ideal candidate has 1 to 3 years 
of relevant experience, including a clerkship, and wants to be part of a team of attorneys 
committed to delivering top-quality service to growing and successful businesses. From 
its offices in Vermont and New Hampshire, DRM’s labor and employment law group has 
a sophisticated regional employment practice and a national labor practice.

TAX ATTORNEY

Downs Rachlin Martin is seeking an attorney with at least 3 years of experience to join 
its tax practice at its Burlington, Vermont office.

Qualified candidates should have substantial experience addressing complex commercial 
transactions, with a strong background in partnership and corporate tax matters.

Experience should include structuring mergers and acquisitions, business formations, debt 
and equity financings, workouts, private equity and venture capital transactions. Experi-
ence with executive compensation, New Markets and other tax credit issues would be 
valuable in this position. Our practice includes controversy representation across a wide 
range of state and local tax matters necessitating excellent research, writing and verbal 
skills.  There is an opportunity to succeed to an established tax practice.

CORPORATE/COMMERCIAL ATTORNEY (BURLINGTON, VT)

Downs Rachlin Martin – one of Northern New England’s largest law firms – has an op-
portunity for a corporate/commercial attorney to practice within its dynamic business 
law group in Burlington, Vermont.

The ideal candidate will have over six (6) years of relevant experience working with col-
leagues and clients on matters involving venture capital transactions (entity formation, 
seed financings, capitalization tables, portfolio management), mergers and acquisitions 
(asset and stock purchases, mergers, due diligence) and debt and equity financings (mort-
gages, Uniform Commercial Code, promissory notes and loan agreements). The firm’s 
business law group is engaged in wide a variety of transactions locally, nationally and 
internationally.  A partial book of business is preferred. This is an opportunity to become 
part of a team of attorneys committed to delivering top-quality service to growing and 
successful businesses.

DRM is committed to investing in our attorneys’ professional growth and development.  
We offer excellent mentorship, and training, as well as leading technology, competitive 
salary, and a comprehensive benefits package, including industry-leading paid parental 
leave and two generous retirement plans.  

Please submit a cover letter and transcript along with resume for consideration. APPLY 
HERE:  https://www.appone.com/MainInfoReq.asp?R_ID=4440732&B_ID=83&fid=1
&Adid=0&ssbgcolor=17143A&SearchScreenID=2521&CountryID=3&LanguageID=2 
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CHIEF OPERATING OFFICER
Sulloway & Hollis, P.L.L.C., seeks an experienced Chief Operating Officer to join our team.

The COO will work closely with the Managing Director, three-person Executive Committee, and our team of Equity 
Members to provide operational insights and develop strategic plans that fuel the growth of our multi-state, 30 
attorney firm.

The ideal candidate will have a demonstrated record of success within a large or mid-sized firm, strong 
communication, planning, and financial skills and experience supervising a business office team.

The COO is responsible for the Firm’s day-to-day administrative and operational functions and will participate in and 
help execute our strategic initiatives with a focus on increasing the Firm’s productivity, efficiency, and profitability. 
The COO will oversee all of the Firm’s business and financial matters, including operations, human resources, finance, 
marketing & business development, information technology and facilities management.

This is an exciting opportunity as the firm grows and strengthens our regional presence. This position will be based 
in our Concord, NH headquarters. Qualified candidates may go to our website at Sulloway.com to learn more. Please 
send confidential resumes to the Managing Director at cpyles@sulloway.com. 

In addition to a commitment to exceptional client service, Sulloway is committed to increasing diversity in the legal 
profession and to supporting the communities where we live and work. People from all backgrounds are valued and 
integrated into every part of our Firm. Diverse candidates, including veterans and individuals with disabilities, are 
encouraged to apply.

New Hampshire  |  Massachusetts  |  Maine  |  Vermont  |  Rhode Island  |  Connecticut

Sulloway.com  |  Info@Sulloway.com  |  603-223-2800
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Director of Legal Graduate Programs
The University of New Hampshire Franklin 
Pierce School of Law seeks candidates for 
Director of Legal Graduate Programs.

UNH Law offers 10 masters and online 
degree programs. This new faculty position 
will serve as the lead academic head for 
these programs and growing residential and 
online certificates, as well as an important 
teacher.

We seek candidates who are experienced 
with adult and graduate education, ideally 
in a law school context, and who can teach 
and counsel those populations successfully. 
A successful candidate will be collaborative 
and will build a program that improves 
student outcomes.

The successful candidate will hold a J.D. 
degree from an ABA-accredited law school, 

or an advanced legal degree from an ABA-
accredited law school and legal degree 
from a second country and demonstrate 
success in US legal settings. The candidate 
will also have a minimum of three to five 
years of increasing responsibility in higher 
education administration. 

The ideal candidate will have experience 
teaching non-JD populations and/or adult 
students and interacting with students 
from different nationalities and cultural 
backgrounds. This person must also have 
expertise in institutional procedures around 
accreditation, program development and 
online teaching.

For additional information and details on 
how to apply, please visit: https://jobs.
usnh.edu/postings/46095.

DCYF – Attorney II
NH Department of Health & Human Services

Position Number #44380 – Manchester District Office 
 

Starting Salary Range:  $58,636.50 to $83,869.50

The N.H. Department of Health and Human Services, under the 
supervision of the N.H. Department of Justice, currently has an 
attorney position available representing the Division for Children 
Youth and Families.  This position is located in the Manchester 
District Office.  

Duties include:  Representation of the Division for Children, 
Youth and Families in litigation involving the Division’s child 
protection program.  Litigation activities include drafting pleadings 
and motions, conducting discovery, legal research and writing, 
preparing witnesses for trial, negotiating settlements, and presenting 
evidence and oral argument at court hearings and trials.

Requirements:  J.D. from a recognized law school, N.H. Bar 
membership, a driver’s license and/or access to transportation for 
statewide travel and four years’ experience in the practice of law, 
preferably in the area of abuse and neglect or family law.

How to APPLY: Please go to the following website to submit 
your application electronically through NH 1st: http://das.nh.gov/
jobsearch/employment.aspx. Please reference the position number 
that you are applying for: #44380 Attorney II.  Position will remain 
open until a qualified candidate is found. EOE.  

For questions about this position please contact Attorney Deanna 
Baker, Legal Director at (603) 271-1220.

SCOPE OF POSITION:
Seeks justice with professionalism, excellence and pride, consistent with 
the New Hampshire Rules of Professional Conduct, American Bar 
Association and National District Attorney’s Association guidelines, as a 
criminal prosecutor with a concentration in Superior Court. 
ESSENTIAL JOB FUNCTIONS: 

• Acts as counsel for the State of New Hampshire in criminal matters.
• Works closely with Victim/Witness Coordinators to ensure that all 

witnesses/victims are properly informed, prepared and supported 
throughout the prosecution process.

• Presents investigations and cases to the Grand Jury
REQUIRED EDUCATION AND EXPERIENCE:

• Juris Doctor from accredited law school.
• Must be admitted into the New Hampshire Bar Association. 

ASSISTANT COUNTY ATTORNEY

SALARY RANGE: $62,566 – $87,609 Dependent upon experience 
STATUS: Full Time / Exempt

SUBMISSION REQUIREMENTS:
Employment application and resume required.
Apply online: Careers@co.rockingham.nh.us

Walk-in / Mail Applications:111 North Rd, Brentwood, NH 03833
Equal employment Opportunity

ASSISTANT COUNTY ATTORNEY
(COUNTY ATTORNEY’S OFFICE)

The Office of the Grafton County Attorney currently has a full time position available for 
a highly motivated attorney. The Assistant County Attorney is primarily responsible for 
the prosecution of cases in the Superior Court with a focus on early case resolutions and 
alternative sentencing options. Other responsibilities include discussing legal aspects of 

criminal cases with police, community relations and program development. Applicant must 
have Juris Doctor Degree and be a member in good standing of the NH Bar. Flexibility with 

some telework options may be considered.

COME JOIN OUR TEAM! 
Salary range $62,212-$86,112

Grafton County offers an exceptional benefit package including 
NH Retirement System, Low Deductible Health Insurance plans, 12 Paid Holidays, 

Generous Earned Time Package and much more!
Please send resume and cover letter to:

Grafton County Human Resources
3855 Dartmouth College Hwy., Box 3, North Haverhill, NH  03774

(Apply online, visit: www.co.grafton.nh.us/employment-opportunities)
E-mail:  hr@co.grafton.nh.us

E.O.E.

Join a team that puts its People First! First American is seeking to fill an immediate need for 
an experienced real estate attorney to join its Concord NH underwriting team. First Ameri-
can’s Agency Division is dedicated to providing our policy-issuing agents with resources, 
services and underwriting guidance needed to achieve new levels of success. Responsibili-
ties include providing underwriting support, counsel and authorization to agents, customers 
and company personnel related to the issuance of title insurance commitments and policies. 
Position requires admission to the NH Bar. The ideal candidate will have 8+ years of title 
underwriting related experience and a familiarity with real estate law and conveyancing 
practices. We are looking for a results-oriented self-starter interested in career growth to 
work independently and collaboratively with our team.

We offer a competitive compensation and benefits package which includes health insurance, 
paid time off, 401K, Commuter Advantage Program, fitness discounts, adoption assistance, 
to name but a few. Become a part of our team and discover our award-winning culture for 
yourself!

For confidential consideration, please direct resumes to: 
jwill@firstam.com.

REAL ESTATE ATTORNEY

Staff Attorney
Pease Development Authority, a New Hampshire State Agency with operational authority for two airports, a deep 
water sea port, a 27-hole golf course and a thriving business park, seeks a full time Staff Attorney for a challenging 
position in its Legal Department. The Staff Attorney reports to the General Counsel/Deputy Executive Director, and 
is responsible for providing legal counsel and support to the Pease Development Authority (PDA) Board of Directors, 
Executive Director, and Staff on a wide range of issues. Essential duties include:

• Preparing, reviewing and interpreting lease and sublease agreements, amendments, contracts, licenses, insur-
ance, service, and other agreements; working directly with third parties and their counsel to promote and protect 
the contractual, business, and legal interests of the PDA.

• Overseeing the PDA procurement and contracting process, including but not limited to preparation of bid documents 
and contracts and securing goods and services consistent with statutory requirements.

• Overseeing our comprehensive risk management program for obtaining, administering, and maintaining PDA 
insurance coverages.

• Reviewing proposed business plans, policies, and practices and providing recommendations to ensure legal and 
ethical compliance in achieving business objectives.

• Provide assistance to Human Resources Division regarding labor and employment law matters, including but not 
limited to the initial review of complaints, grievances, inquiries, incidents and related disciplinary matters for PDA 
employees.

• Conducting research and providing legal expertise and advice to the General Counsel and PDA management staff; 
assisting outside counsel as needed.

• Reviewing and coordinating approvals of sub-subleases and mortgages entered into by tenants of the PDA within 
approved authority.

Education and/or Experience
• Juris Doctorate from an American Bar Association recognized law school and a minimum of 3 years of experience 

practicing law.

Knowledge/Skills/Abilities
• Ability to apply principles of logical or scientific thinking to a wide range of intellectual and practical problems.  
• Knowledge and ability to establish, implement and maintain compliance with Federal and State laws.  Ability to 

stay abreast of changes and updates in laws and regulations.
• Ability to negotiate complex real estate transactions related to development and leasing of airport lands, buildings, 

warehouses, hangars and other properties.
• Knowledge of general business, real estate, and airport law practices.
• Knowledge of public policy development.
• Knowledge of employment law.
• Knowledge of environmental law.
• Knowledge of procurement and contracting.
• Knowledge of risk management and insurance.
• Demonstrated ability to prioritize and execute numerous projects simultaneously under tight deadlines

The salary range for this position is $75,000-$120,000.  The PDA offers an excellent benefits package including 
comprehensive medical and dental insurance, life and disability coverage, paid leave, and enrollment in the NH 
Retirement System.

For more information or to apply, please send your resume and cover letter to:

Pease Development Authority, Human Resources
55 International Drive, Portsmouth, NH 03801

Attn: Tanya Coppeta
t.coppeta@peasedev.org
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Appellate Attorney
New Hampshire Employment Security

Attorney III $63,921.00 - $91,825.50
Classified

New Hampshire Employment Security is seeking to fill a full-time remote position, 
primarily serving as an appellate attorney for the Department. Responsibilities 
include reviewing case records, conducting legal research and analysis, and drafting 
decisions of second level benefit appeals. Other assignments may include arguing 
cases to the NHES Appellate Board, litigating benefit overpayment cases in the 
District and Superior Courts, and handling right-to know requests. Position requires 
a JD, five years of practice experience and membership in the NH Bar Association 
or eligibility to waive in. Interested persons should forward a completed resume or 
State Employment application to 

Karen A. Levchuk, General Counsel
New Hampshire Employment Security

45 South Fruit Street, Concord, NH 03301
Karen.A.Levchuk@nhes.nh.gov

603-228-4070
Will remain open until a qualified applicant is found. EOE.

LEGAL RECRUITING 
ADMINISTRATIVE ASSISTANT

 
Office – Located in Boston’s beautiful Seaport District!

 
Foley Hoag LLP is seeking a LEGAL RECRUITING ADMINISTRATIVE 
ASSISTANT who will be responsible for administrative and organizational 
support of the recruiting process for the hiring of entry-level associates, 
summer associates and lateral attorneys.
 
Responsibilities
• Monitor lateral attorney and student applications via the hiring mailbox and 

applicant tracking database and forward applications to Legal Recruiting 
Director and Managers as appropriate.

• Alongside Legal Recruiting Operations Specialist, maintain recruiting 
database/applicant tracking system and other relevant candidate files, 
generate statistical reports, maintain hiring statistics, and other database 
duties as assigned.

• Assist with posting attorney and legal personnel open positions on the 
firm website and other job boards as appropriate.

• Maintain search firm fee agreement files and process payment of placement 
fees.

• Maintain expense spreadsheets and process department expenses, 
including candidate travel reimbursements, vendor invoices and check 
requests, summer program event invoices, Manager and Director expense 
reimbursements, etc.

• Assist with compiling all new hire paperwork and documentation and 
add new attorney and legal personnel hires to firm’s new hire onboarding 
system.

• Under the direction of Legal Recruiting Operations Specialist, process 
payment of individual attorney bar membership renewals, execute on 
group bar registrations and group association renewals, and assist with 
maintenance of membership database.

• Handle other administrative duties for the department, including scheduling 
meetings and events, conference room reservations, IT needs, filing and 
record-keeping, etc.

 
Requirements
• Bachelor’s degree
• One year of law firm or professional services administrative experience 

preferred
• Proficiency in the use of computer programs, including Microsoft Office 

(Word, Excel, PowerPoint); proficiency in database programs (e.g., 
LawCruit, viDesktop) and other technical proficiency would be a plus

• Excellent oral and written communication skills
• Strong interpersonal skills, team-orientation, and the ability to interact 

effectively with personnel at all levels of the firm
• Strong organizational skills, superb attention to detail, and self-direction
• Ability to multi-task, manage, and prioritize projects effectively
• Flexibility and professionalism in responding to shifting demands
• Ability to exercise good judgment and to recognize and treat confidential 

information in a professional manner
 
How to Apply
Please apply now through the firm’s website at: 
https://foleyhoag.com/careers/current-openings
 
At Foley Hoag, we welcome, develop, and celebrate talented and diverse 
individuals in an innovative, mutually respectful, and intellectually rigorous 
community, and bring unique perspectives to collaborative teams that deliver 
exceptional advice and craft bespoke legal solutions for our clients and our 
world. Foley Hoag LLP is an equal opportunity employer. This means that 
Foley Hoag LLP considers applicants for employment, and makes employment 
decisions without unlawful regard to sex, race, color, religion, citizenship, 
national origin, ancestry, sexual orientation, gender identity, age, marital 
or domestic partner/civil union status, military service, or veteran status, 
disability, and any other characteristic covered by applicable federal, state or 
local nondiscrimination laws. We value each person for their talents, expertise, 
experience, and perspective.

Job Purpose:   
The Office of the Merrimack County Attorney is currently seeking a highly motivated attorney to fill a full 
time Assistant County Attorney position.  

Knowledge, Skills and Abilities:
• Candidate should have at least 2 years of experience litigating criminal cases in District Court and/or 

Superior Court.  Felony cases preferred.

• Applicant must have Juris Doctor from an accredited law school and be a member in good standing of 
the NH Bar Association.

Submission Requirements:  Must submit an Employment Application, resume and letter of intent

HOW TO APPLY:  Online at https://merrimackcounty.net/jobs

A drug screen, criminal history & background check will be required of all conditional hires.

Equal Employment Opportunity

Merrimack County
Assistant County Attorney 
Full Time – $73,719 to $102,689

The Belknap County Attorney’s Office is 
seeking a prosecutor to work in a team en-
vironment as a full time Assistant County 
Attorney. Under the general supervision of 
the Belknap County Attorney, the Assistant 
County Attorneys enforce the laws of the 
State of New Hampshire by preparing charg-
es for the Grand Jury, meeting and inter-
viewing witnesses and victims, seeking in-
dictment and prosecuting felony crimes and 
misdemeanor appeals in the Superior Court. 
Other responsibilities may include “on-call” 
duties and providing advice and guidance to 
local law enforcement. For further informa-
tion visit our website listed below. 

Salary Range: $63,814 – $74,984 commen-
surate with experience along with a competi-
tive benefits program. 

Minimum Qualifications: Bachelor’s De-
gree and Juris Doctor of Law, membership 
in the New Hampshire Bar Association. 
Some prior litigation experience preferred, 
and a strong preference for prior criminal 
prosecution experience. 

Application Send resume and cover to letter 
to Deb Laflamme, Human Resources Gen-
eralist, 34 County Dr., Laconia, NH, 03246 
by no later than April 30, 2022. Phone: 729-
1245; email dlaflamme@belknapcounty.
org or visit our website at http://www.
belknapcounty.org for additional infor-
mation or a complete Job Description. A 
criminal history & background check will 
be required of any applicant prior to being 
offered a position.

Equal Opportunity Employer

Assistant County Attorney - Belknap County

The N.H. Department of Labor, Legal Bureau seeks 
a full time Attorney II. This position will analyze and 
interpret state statutes and regulations and draft 
proposed legislation. This position will represent 
the Department at administrative hearings, as well 
as at State legislative hearings, tracking legislation, 
and make reports to the Commissioner on legislative 
matters relative to the Department’s mission. 

Duties include: Representation of the Depart-
ment of Labor at agency hearings and court 
proceedings. Litigation activities including drafting 
pleadings and motions, conducting discovery, legal 
research and writing, preparing witnesses for trial, 
negotiating settlements, and presenting evidence 
and oral argument at court hearings and trials.

Requirements: J.D. from a recognized law school, 
N.H. Bar membership, a driver’s license, and four 
years’ experience in the practice of law, preferably 

in the area Workers’ Compensation, Wage and 
Hour, Managed care, and Self-Insurance.

Must be an active member of the New Hampshire 
Bar Association and in Good Standing.

How to apply: Please go to the following website to 
submit your application electronically through NH 1st: 
http://das.nh.gov/jobsearch/employment.aspx. 
Please reference the position number that you are 
applying for: #19278 Attorney II, or Job ID #24642. In 
order to receive credit for postsecondary education, a 
copy of official transcripts with a seal and/or signature 
MUST be included with the application. Please have 
transcripts forwarded to the Human Resources Office 
with the recruiting agency. Position will remain open 
until a qualified candidate is found. EOE.

For questions about these positions please con-
tact Wesley Gardner, General Counsel at (603) 
271-0201.

NH Department of Labor
Attorney II - Legislative Liaison Position # 19278
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Insurance Defense Attorney
Description: 
At Liberty Mutual, we’re committed to deliver-
ing exceptional legal services to our custom-
ers around the world, working to uphold and 
protect our policyholders’ rights and positively 
impacting our business. As an Insurance De-
fense Attorney at Liberty Mutual, you’ll join a 
diverse team that values a healthy work/life 
balance and enjoy benefits that include eligible 
performance bonuses, 20 days of flexible time 
off each year, personal holidays, a pension 
plan and a 401(k) plan with matching contribu-
tions. If you’re looking for a place to build a 
long-term career while making a positive dif-
ference, consider joining our legal team where 
you’ll represent Liberty Mutual and our policy-
holders in moderately complex civil litigation 
and workers’ compensation matters involving 
claims for monetary damages or compensa-
tion for personal injuries or property damage 
of a moderate value.
 
We encourage you to apply and bring your ex-
pertise if you’re a:
• Engaged legal professional: You’ll manage 

the entire legal process, from investigation 
and discovery though trial prep and court 
proceedings, representing clients in de-
positions, site inspections, court hearings, 
trials, etc. and negotiating settlements as 
required.

• Strategic partner: Researching all appli-
cable laws and findings, you will develop 
appropriate legal strategies for all stages of 
litigation and share them with claims repre-
sentatives and insured clients.

• People person: You’ll establish and main-
tain good relationships with claims rep-
resentatives and insured clients and oc-
casionally conduct training sessions for 
Legal, Claims or other departments. 

• Effective communicator: You’ll develop and 

render clear, unambiguous legal opinions 
and strategies, and draft legal documents 
including pleadings and motions

What you’ve got:
 
Experience
• Membership in the NH Bar 
• Appropriate special licenses to practice be-

fore boards or federal courts preferred
• A minimum of one-year experience as an 

attorney

Skills
• Talent for cultivating strong working rela-

tionships with internal and external part-
ners 

• Aptitude for detailed, analytical thinking 
• Process-oriented mindset, with proven abil-

ity to meet deadlines and stay organized
• Excellent oral and written communication 

skills

Knowledge
• Familiarity with the latest developments 

in the practice of law, as well as pertinent 
knowledge in related fields

• Familiarity with insurance law a plus
• Proficiency with technologies that reduce 

costs and facilitate the practice of law and 
remote work

Education 
•    A JD degree

Please apply online https://jobs.liberty-
mutualgroup.com/job/15362220/insur-
ance-defense-attorney-bedford-nh/?m
ode=job&iis=Job+Board&iisn=Indeed.
com&extcmp=Indd-paid-text-Legl  or by 
contacting Jamie Shumway Jamie.shum-
way@libertymutual.com.

• Are you comfortable negotiating directly with attorneys, 
policyholders and co-carrier representatives?

• Do you like to analyze and use data to drive better results?
• Can you devise creative strategies that improve long-term 

results for all stakeholders?

If so, this might be the right career move for you.

WE WANT TO INVEST IN YOU AND YOUR FUTURE

OUR COMMITMENT TO YOU
RiverStone truly is a Great Place to Work®. 
We offer competitive compensation and 
exceptional benefits.  

In addition, we foster an environment where 
all associates can bring their full authentic 
selves to work. We value diversity, equity, 
inclusion and want all employees to feel like 
they belong at RiverStone.

Claims Analyst

Build Your Business
ADVERTISE IN NH BAR NEWS

The NH Bar Center 
is located at 

2 Pillsbury St., Suite 300, 
Concord, NH 03301

nhbar.org
(603) 224-6942
MEMBER HOTLINE
(603) 715-3279

Is it time to increase 
your firm’s marketing efforts?
With renewed hope, NHBA members are now thinking about 
the future and the importance of promoting themselves to other 
attorneys.  Advertising in Bar News, the state’s only monthly 
publication devoted to the New Hampshire legal community, 
is a smart way to let your colleagues know about your � rm and 
the focus of your practice. � e Bar News is published by and 
for the New Hampshire Bar Association and NHBA members 
receive special pricing on their Bar News advertising.

FOR PRICING 
AND ADDITIONAL 

INFORMATION, 
PLEASE CONTACT:

Advertising and 
Sponsorship Sales 

Coordinator
PHONE: 603.715.3263 

EMAIL: advertise@nhbar.org

“Advertising in the Bar News helps me 
stay in front of an important source of 
referral business: my peers.  Non-lawyers 
see my Bar News advertisement as well.  
My return far exceeds the cost, as even one 
case a year justi� es the investment.”

–  Paul Alfano
  Alfano Law O�  ce
  Concord

“We have been advertising in the 
Bar News since 2006. � is is the only 
advertising we do. For a reasonable 
price we have been able to remind our 
colleagues of the type of work we do. 
Other lawyers frequently mention seeing 
our ads in the Bar News, and we attribute 
many of our referrals to that advertising.”
 –  Randy Reis
  Reis & Kirkland

Interested in placing ad? 
Email adverti se@nhbar.org
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Labor and Employment Law 

By Kathie Ragsdale

Jennifer L. Parent might be called 

a lawyers’ lawyer, known for her fervor 

both in the courtroom and in her efforts to 

literally “raise the Bar.”

A director and chair of the litigation 

department at Manchester-based McLane 

Middleton, Parent has held positions in 

the New Hampshire Bar Association, 

New Hampshire Women’s Bar Associa-

tion, American Bar Association, National 

Conference of Bar Presidents, New Eng-

land Bar Association and the New Hamp-

shire Bar Founda-

tion.
“I enjoy just 

seeing how we can 

move our profes-

sion forward, how 

we can change our 

profession in ways 

that make it more 

efficient, and allow 

more access to jus-

tice,” she says of 

her work with those groups.

A native of Litchfield, N.H., Parent 

Jennifer Parent, A Lawyers’ Lawyer with a Passion for the Arts

attended local public schools before go-

ing on to Boston College, where she ma-

jored in economics and computer science, 

then earned a Juris Doctor at Suffolk Uni-

versity Law School, graduating summa 

cum laude.
She was always drawn to law, she 

says, in part because of the logic in it. 

“I like working with people and helping 

people solve problems and get to resolu-

tions,” she says. “I’m a trial lawyer so you 

get to a resolution through a trial and I do 

By Jordyn Haime

Joshua Deveer doesn’t try to fight his 

place in life anymore.

“I used to think doing something was 

everything, and now I’m starting to realize 

that, maybe not doing something is every-

thing,” says the 23-year-old from outside of 

a modest North Conway inn, where he pays 

$600 per month to live. “Maybe restricting 

my footprint here, making sure that I watch 

my steps is what’s most important.”

In July of 2017, Deveer was pulled 

over by State Trooper Clinton Trussell and 

arrested on two misdemeanor charges and 

one violation: operating without a valid li-

cense, disobeying a police officer and pos-

sessing marijuana.

According to Carroll County court re-

cords, police signaled for Deveer to stop by 

emergency warning signals, but that he took 

“evasive action” by turning abruptly, with a 

signal, behind a building.

“I said, ‘I didn’t know that I was dis-

obeying an officer, sir.’ And he basically told 

me that I was under arrest already. ‘Cause I 

was disobeying him by pulling into a park-

ing lot. And so I should get outta the car and 

put my hands on my lock box,” Deveer said.

He says he also was not aware that his 

license had been under suspension, and that 

he felt he shouldn’t have had any charges 

against him at all. Deveer ended up paying 

over $700 in fines for two of the charges, 

but for the marijuana charge, he was offered 

another option.

With the help of a lawyer, Deveer was 

able to get the marijuana charge diverted to 

White Mountain Restorative Justice located 

in Conway, NH. WMRJ is a non-profit or-

ganization offering programs in juvenile 

court diversion, mediation, adult court di-

version, and victim offender mediation. 

Upon completing a court diversion 

program with WMRJ, Deveer was able to 

have the charge expunged from his record. 

The program, he says, consisted of first ad-

mitting guilt, completing course work, and 

community service at the humane society 

for a few months.

“I wanted it dismissed completely. I 

didn’t want people, you know...thinking any 

differently of me, but then it got published 

in the paper. So I moved away from here for 

a while after that,” he said.

A theory of justice that 

can save lives

Restorative justice is the practice of 

repairing the harm caused by crimes or of-

fenses and holding the offender account-

able for their actions. It also focuses on the 

causes of crime, rather than taking punitive 

measures that are likely to cause recidivism. 

And as calls for criminal justice reform and 

police abolition have continued alongside 

protests throughout 2020, many activists are 

looking to restorative justice as a solution to 

the country’s policing and mass incarcera-

tion problems.

Diversion for adults often happens pre-

conviction, and – unlike New Hampshire’s 

drug courts and mental health courts – if 

an offender successfully carries out a re-

storative agreement, the charge will be ex-

punged from the offender’s record. 

It’s a process with a different purpose 

and goal from the state’s behavioral health 

courts, which are reserved for those with 

serious addiction or mental health problems 

who are repeat offenders. And with special-

ized courts, charges remain on an offender’s 

record after completion.

Experts see court diversion as a form of 

restorative justice, and a powerful alterna-

tive to traditional sentencing, that can save 

Getting a Second Chance in New Hampshire 

Depends on Where You Live

Equitability of court diversion a concern of lawyers; practitioners

DIVERSION continued on page 20

By John M. Bassett

Court diversion advocates across the 

country say diversion saves money and 

reduces crime. But in New Hampshire, 

and nationally, the data to support this 

claim is hard to find. 

Without more data collection and 

analysis, experts warn that it will be dif-

ficult to prove to funders and the public 

that diversion is as effective as advocates 

say.

In NH, data not the top priority

How many adults and juveniles go 

through New Hampshire’s court diversion 

programs each year, and how effective are 

these programs at reducing crime? Even 

though New Hampshire’s first diversion 

program was started more than 40 years 

ago, these questions are still difficult to 

answer.
Over the last four months, the Gran-

ite State News Collaborative looked for 

data regarding pre-trial court diversion 

programs for juveniles and adults in 

New Hampshire, focusing on basic sta-

tistics such as the number of participants 

handled annually and how many of each 

programs’ participants stayed arrest-free 

after finishing diversion. But for both 

adult and juvenile programs, there were 

no comprehensive datasets available. 

Data is Key for 

Court Diversion 

Success 

DATA continued on page 18

Joshua Deveer outside his home in North 

Conway in 2020.        Photo/Jordyn Haime

PARENT continued on page 16
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Preserving New Hampshire’s Past

Members of the Oral History Project Committee-
John Lewis, Carol Ann Conboy and Greg Smith. 
(Photo by Scott Merrill)

By Kathie Ragsdale

Many current New Hamp-
shire practitioners have no memory 
of the days when client communi-
cation was done by FAX, judges 
and lawyers were often golf bud-
dies and the number of women on 
the bench could be counted on one 
hand.

But the New Hampshire 
Supreme Court Society is work-
ing to preserve the recollections 
of those who do, and to chronicle 
the changes that have occurred in 
the state’s legal profession over the 
past several decades.

Its Oral History Project is 
building a library of recorded in-
terviews with senior members of 
the bar and bench to conserve their experi-
ences and insights as a means of fostering 
“greater understanding of the legal system 
and its role as a force for good in today’s 
society,” according to the website devoted 
to the project.

Building on work started by the New 
Hampshire Bar Foundation, which recorded 
some 50 interviews with senior lawyers, 
judges and court staff through the 1990s, the 
Supreme Court Society launched the Oral 

History Project in 2011, according to Gregory 
Smith, former New Hampshire attorney gen-
eral now in private practice at McLane, Graf, 
Raulerson & Middleton.

Smith chairs the society’s Oral His-
tory Project Committee, which also includes 
former Supreme Court Justice Carol Ann 
Conboy, former Superior Court Justice John 
Lewis and Senior Assistant Attorney General 
Anthony Galdieri.

By Kathie Ragsdale

Paul Fitzgerald is a home-grown La-
conia practitioner who has spent decades 
combining a love of community with a love 
of the law.

A city resident since the age of 2, 
Fitzgerald has represented multiple mu-
nicipalities and government entities but has 
also served as mayor of Laconia, chair of 
the Laconia Police Commission and board 
member of the Greater Laconia-Weirs 
Beach Chamber of Commerce.

He is also secretary and past president 
of the board of trustees of the Mount Wash-
ington Observatory and was co-founder of 
the Laconia Motorcycle Week Association, 
which helped transform the annual, once-
raucous motorcycle event into the more 
organized celebration that it is today.

“I think it’s important,” he says of 

civic participation. 
“Lawyers have a lot 
of training and a lot 
of experience that 
can help in the pub-
lic service area. You 
can bring those ideas 
to bear in a positive 
fashion. And I think 
it’s important that 
we participate in so-
ciety.”

An interest in the law came naturally to 
him, Fitzgerald says. His parents had many 
friends in Laconia who were attorneys or 
judges and his brother is retired Superior 
Court Judge Edward J. Fitzgerald III. So 
after graduating from St. Michael’s College 
in northern Vermont, where he took some 

PRACTITIONER PROFILE

ORAL HISTORY continued on page 15
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A Love of Community and the Law

“Prejudice is ignorance and unless we make 
people accountable...unless we stop it at a young 
age, it’s going to continue to fester.” 

—Karen Korematsu
(Full story: Page 24)
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By Scott Merrill

A mandatory civ-
ics education program 
in every state where 
students learn basic 
constitutional rights 
isn’t a requirement, not 
yet. 

Although, if those 
who participated in 
this year’s We the 
People program are 
going to be shaping 
the laws of the future, 
it certainly could be. 

Nathanial Sar-
tel, a student at John 
Stark Regional High 
School who plans to 
study Civil Engineer-
ing next Fall, thinks 
there is a lack of civics 
education that leads to an uneducated voting 
populace and low voter turn-out.  

“I did a project last year on civic edu-
cation and engagement that got me think-
ing and I made a Bill that called for civic 

In a Polarized World Students Find Hope 
education. I just think 
more people should 
be educated on basic 
constitutional rights.” 

His teacher, 
Trevor Duval, joked, 
“this is why we keep 
him around.” 

We the People 
is a program of the 
National Center for 
Civic Education that 
has been sponsored 
by the New Hamp-
shire Bar Association 
since 1987. Accord-
ing to some of the 
students taking the 
class this year, in-
cluding those from 
Hollis-Brookline, 
Milford High School 
and John Stark Re-

gional High School, the class has changed 
their perception about the role of politics 
and their sense of civic responsibility. It has 

Midyear Meeting

Hollis -Brookline High School students Josh Ide, 
Lily Coady, Nathanial Sartel, and Mary Martin. 
(Photo/Scott Merrill)

Karen Korematsu, speaking after the showing of And Then They Came For Us: The Perils of 
Silence. Korematsu, whose father was interred at a Japanese-American prisoner of war camp 
during WWII, directs the Fred T. Korematsu Institute. (Photo/Kailah Millen)

Members of the Oral History Project Committee-
John Lewis, Carol Ann Conboy and Greg Smith. 
(Photo by Scott Merrill)

History Project in 2011, according to Gregory 
Smith, former New Hampshire attorney gen-
eral now in private practice at McLane, Graf, 
Raulerson & Middleton.

Smith chairs the society’s Oral His-
tory Project Committee, which also includes 
former Supreme Court Justice Carol Ann 
Conboy, former Superior Court Justice John 
Lewis and Senior Assistant Attorney General 
Anthony Galdieri.

civic participation. 
“Lawyers have a lot 
of training and a lot 
of experience that 
can help in the pub-
lic service area. You 
can bring those ideas 
to bear in a positive 
fashion. And I think 
it’s important that 
we participate in so-
ciety.”

An interest in the law came naturally to 
him, Fitzgerald says. His parents had many 
friends in Laconia who were attorneys or 
judges and his brother is retired Superior 
Court Judge Edward J. Fitzgerald III. So 
after graduating from St. Michael’s College 
in northern Vermont, where he took some 
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Real Property Law

By Kathie Ragsdale
 On March 24, 1989, when 
Tom Irwin was a student at 
Wesleyan University, the oil 
tanker Exxon Valdez struck a 
reef in Alaska’s Prince William 
Sound, spilling 11 million gal-lons of crude oil, despoiling 

1,300 miles of coastline and 
killing hundreds of thousands 
of seabirds, otters, seals and 
whales.
 For Irwin, an English language and 
literature major, the event was a life-
changer. “That motivated me to start working 

on environmental issues at the grass-roots 
level,” says Irwin, who went on to spend 
two years working for the national group 
Clean Water Action upon his graduation.
 “In the course of that work, I realized 

that getting a law degree would provide me with the tools that would make me more effective on environmental issues,” he adds.
     Irwin applied to Vermont Law School, known for its en-vironmental law program, and in 1995 he earned his juris doc-tor and a master’s degree in environmental law and policy, both magna cum laude.

 Today, he is vice president and direc-
tor of the Conservation Law Foundation 
(CLF) New Hampshire, which he joined 
in 1998, and has taken on issues ranging 
from childhood lead poisoning in the state 
to the Northern Pass electric transmission 
project.
 He credits the two years he spent at 
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By Scott Merrill and Kathie Ragsdale With courts closed, except for emer-
gency orders and social distancing keeping 
clients from their doors, New Hampshire 
attorneys from north to south with solo or 
small practices are getting creative to cope 
with limits imposed by the coronavirus 
pandemic.  Many are working remotely, rotating 

in-office hours with colleagues, and turn-
ing to virtual online meetings, telephonic 
conferences and email to conduct business.
 Some report a decline in work, es-
pecially with regard to new clients, while 
others say their workload is stable. Some 
areas, like business law, are actually see-
ing an increase in traffic as employers and 
nonprofits struggle with the ramifications 
of mass unemployment and the intricacies 
of federal stimulus plans. All agree the times are strange and un-

predictable at the moment. “It’s really weird,” says John Riff, a 
solo practitioner with offices in Lancaster. 
 “I feel like I’m stuck in ‘Groundhog 
Day,’” he adds, referring to the comic fan-
tasy film in which a TV weatherman re-
lives the same day over and over. “Every 
day is the same. It’s the longest Sunday 

ever. I miss the interaction with clients. I 
miss seeing my staff every day. It’s a little 
lonely.”
 Riff’s office remains open, but the 
staff works in shifts. His paralegal comes 
in early and leaves before his arrival, and 
his legal assistant works while he is out to 
lunch. Any paper-signing that needs to be 
done is accomplished in the parking lot, 
via clipboard. Riff also plans to use the vid-
eoconferencing platform Zoom for future 
meetings. Jack McCormac began his practice 

on Main Street in Ashland over 40 years 
ago. He focuses largely on real estate and 
conveyancing, with a focus on commercial 
assets and has been general counsel to the 
Common Man restaurants since 1977. 
 Because of his work in commercial 
assets McCormack says he has not seen 
a slowdown in the amount of work com-
ing into his office. The major difference so 
far, he says, is abiding by social distancing 
rules at his office as well as understanding 
the fears and needs of his clients. 
 “It’s been odd, as staff is segregated 
and they work different hours to the great-
est extent possible,” he said.  “It has af-
fected closings and the execution of docu-
ments, as we do not allow access to the 
office to those other than employees.”
 Asked whether his firm has suffered 
financially, McCormack explained that his 
current income is largely based on work 
that was being performed prior to the state 
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of emergency.  “Our financial pain will occur later,” 
he said. 
 McCormack’s primary concerns, at 
this time, are to take care of his staff and 

whether clients will return.  “I fear that many smaller clients who 
were not overly capitalized will not be able 
to weather the storm.” Social distancing rules have also been 

implemented by the firm  McCandless & 
Nicholson, in Concord. Roy McCandless, 
says the two paralegals, secretary, business 
manager and two attorneys in his office ei-
ther work remotely or limit themselves to 
two or three in the office at one time. No 
in-person meetings with clients are being 
conducted. Despite the lack of court hearings, 

“We’re certainly able to keep working on 
discovery and negotiating with adjusters 
and communicating with clients by phone 
or email, and keep working on cases,” he 
says. 
 While most parties are willing to hold 
off on in-person proceedings, he says that 
the firm is set up to do remote depositions 
if they want to do so. At the Hopkinton firm Greenblott & 

O’Rourke, three attorneys work at home, 

Jack McCormac in late April outside his office on Main Street in Ashland, NH. McCormac has been 

General Counsel for the Common Man Restaurants for over 40 years. Photo/Scott Merrill

‘The Times They Are A-Changin’ for Solo Practitioners 

and Small Firms Around the State 
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Department: City Solicitors - Open Positions: 1
Job Status: Full-Time 

Shift: 8:00 AM - 5:00 PM
Days Worked: Mon., Tues., Wed., Thu., Fri.

Hour Per Week: 40 
Rate of Pay: $67,347.38 to 96,021.27 – 
plus comprehensive benefits package 

Job Description: Grade 23 – Prosecutes domestic 
violence and stalking cases within the 9th Circuit Court – 
Manchester as a member of the City’s Domestic Violence 
Prosecution Unit, partnering with the Manchester Police 
Department as a team of prosecutors, victim advocates, 
administrators, and working with community partners on 
behalf of survivors of domestic violence.

General Statement of Duties: Provides professional 
legal representation for the City of Manchester; Performs 
directly related work as required. 

Acceptable Experience and Training: Graduation 

from an accredited college or university with a Juris 
Doctorate degree; and some experience in a municipal 
law operations, including some prosecutorial experience.

Required Special Qualifications: Admission to the New 
Hampshire Bar in good standing; New Hampshire driver’s 
license or access to transportation.

Additional Experience/Information related to the 
position: Prosecutes domestic violence and stalking 
cases within the 9th Circuit Court – Manchester as a 
member of the City’s Domestic Violence Prosecution Unit, 
partnering with the Manchester Police Department as a 
team of prosecutors, victim advocates, administrators, and 
working with community partners on behalf of survivors of 
domestic violence.

To apply please visit: www.manchesternh.gov/
Departments/Human-Resources/Employment 

 
The City of Manchester is an 

Equal Employment Opportunity Employer

CITY OF MANCHESTER 
Prosecutor - City Solicitors

Assistant City Prosecutor
City of Concord, NH

The City of Concord is seeking a highly skilled attorney with 3-5 
years’ experience to fill an Assistant City Prosecutor position to 
manage criminal cases in the City Prosecutor’s Office. Salary 
Range: $74,526.40 - $107,910.40, plus a competitive benefits 
package.  Submit cover letter and resume to the Human Resources 
Department via the Application:  at https://www.governmentjobs.
com/careers/concordnh. The position will remain open until 
filled.  For more information visit www.concordnh.gov or call 
(603) 225-8535, or TTY at 1-800-735-2964 or 7-1-1.  "An Equal 
Opportunity Employer M/F/DP/V and LGBTQ” 
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