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Alternative Dispute Resolution 

By Kathie Ragsdale

 Attorney and poet Erica 
Bodwell has spent most of 
her life’s work ensuring that 
others never have to struggle 
alone, both in her practice and 
on the page.
 She has spent half of 
her 30 years in practice as a 
healthcare lawyer involved 
in such cases as the one chal-
lenging the state’s cuts to Medicaid 
reimbursements and another advocat-
ing for adult dental Medicaid benefits 
in Maine and New Hampshire, both 
ultimately successful in helping under-

A Life of Creative Passions 
Prize-winning poet Erica Bodwell’s love of literature and the law 

served populations.
 As a prize-winning 
poet, she writes of everything 
from motherhood to the dead 
father she never got to know 
to young gymnasts abused by 
their coaches.
 “Two things inspire 
me to write,” she says. “One 
is telling the truth. And I write 
poems so that if another girl 
felt the way I did, she would 

feel less alone.”
 Bodwell has also worked for the 
New Hampshire Campaign for Legal 

BODWELL  continued on page 21

Retired Milford High School social studies teacher, Dave Alcox (center) with John and Mary Beth 
Tinker (left) and Cathy Kuhlmeier (right). The Tinkers’ first amendment case led to the 1969 U.S. 
Supreme Court decision for student free speech: Tinker v. Des Moines Independent Community 
School District. Kuhlmeier’s case, Hazelwood School District v. Kuhlmeier, was another first amend-
ment case involving student speech in a school publication.                                        Courtesy Photo 

By Scott Merrill 

 For Dave Alcox, a retired Milford High 
School social studies teacher and former 
president of the New Hampshire Council for 
the Social Studies, teaching civics centers on 
helping to shape better citizens. 
 And in today’s heated political cli-
mate—where contrarianism and emotional 
outbursts fill social media and cable news 
channels—this means a lot more than simply 
being able to pass a civics test, he says. 
 Alcox, who retired in 2020, taught a civ-
ics education course called “We the People: 
The Citizen and the Constitution,” for 23 of 
his 25 years in the classroom. 
 The course—which culminates in a 
series of simulated congressional hearings 
with other high schools that are judged by 
volunteer attorneys and judges—is designed 
to enhance understanding of the institutions 
of American constitutional democracy, the 
relevance of the Constitution, and the Bill 
of Rights. 
 One of Alcox’s many students over the 
years whom he says embodies the essence 
of the program is 2008 Milford High School 
graduate Israel Piedra. Piedra, 31, graduated 
from Bates College and Boston College Law 
School and was elected to the New Hamp-
shire Legislature in 2018. 
 “Israel captures the essence of the We 

Teaching the Art of Civil Discourse 
Dave Alcox taught civics ed program ‘ We the People’ for 23 years 

the People program—not because he’s an 
attorney or a member of the legislature—but 
because of his commitment to his commu-
nity,” Alcox says. “He not only learned the 
program but enacted it. I’m extremely proud 
of what he has done with it. Every year, he 
always showed up to help as a coach or at 
local elections because I think he felt it was 
his duty. To me that’s the citizen component: 
Giving back to community and the class-
room. Israel is amazing at that.”
 Piedra, who works for the law firm of 
Welts, White and Fontaine in Nashua, says 
the We the People class was the primary 
reason he became a lawyer. 
  “We the People class – and our excellent 
teacher Dave Alcox – made me excited to 
learn about government and the Constitution, 
and I decided then and there that I would go 
to law school after I graduated college,” he 
says. 
 Alcox, who retired with multiple “We 
the People” state championships under his 
belt, says he has been enjoying his retirement 
but also continues to do civics education 
work. 
 As a teacher, Alcox emphasized the im-
portance of civic responsibility through real-
life experiences, such as trips to Washington, 
D.C., or familiarizing his students with 

ALCOX  continued on page 9

Testing the Waters of Conventional 
Wisdom and the Law

Changing times are forcing debates about difficult topics

By Scott Merrill

 Conventional wisdom in the United States has held that people should nev-
er talk about money, politics – and especially religion.  
 So much for conventional wisdom. 
 Over the past 19 months and counting, pandemic-related contingencies and 
politics – along with cases in the United States Supreme Court and the New 
Hampshire Supreme Court – have forced debates into the open and are testing 
the waters on a variety of topics that were once considered taboo to speak about 
openly. 
 One area where this shift can be seen is the intersection between Covid-
19-vaccine mandates and requests for religious exemptions in the workplace.  
 And connected to this issue is the question of whether an individual’s or an 
institution’s religious beliefs can excuse them from compliance with an other-
wise valid mandate or law prohibiting conduct that government is free to regu-
late.

RELIGION  continued on page 22

CIVICS EDUCATION:  ‘Anyone can pass a test, but the  
purpose of civics programs is to get people actively involved’
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 The New Hampshire Bar Association 
vets nominees for the New Hampshire 
Circuit, Superior, and Supreme Courts. 
Considering the number of recent nomi-
nees to the bench and the importance of 
this process, I thought it would be a good 
idea to review how and why the Bar As-
sociation makes this effort.
 The Bar Association should not and 
does not weigh in on political issues or 
how any branch of the government oper-
ates. However, the “composition” of the 
courts falls squarely within the limited and 
legitimate interests of the Bar Association. 
The Bar’s Constitution and the Supreme 
Court case law describing the Bar’s ap-
propriate areas of concern expressly refer 
to “the composition and operation of the 
courts.” See N.H. Bar Assoc. Const., art. I; 
In re Chapman, 128 N.H. 24, 32 (1986).
 The vetting of judicial nominees is 
not a new process. The Bar Association 
has been vetting judicial nominees since 
the mid-nineteen-seventies. While the 
great majority of nominees 
receive the Bar’s unqualified 
endorsement, it is not a “rub-
ber stamp” process. Over 
those years, 27 nominees 
have been deemed qualified 
with reservations or unquali-
fied. For a variety of reasons, 
over the same period of time, 
12 candidates received no 
evaluation from the Bar As-
sociation. In the distant past 
some nominees declined to 
participate, but that has not 
happened recently.
 Although vetting of ju-
dicial nominees is a long-
standing practice, the specific steps in the 
process have been routinely refined. Most 
recently, the procedure was updated in 
January of this year. A committee of the 
Board of Governors reviewed the process 
and made recommendations to the Board. 
Notably, there was express discussion of 
whether the Bar should be vetting judicial 
nominees at all. After deliberation, the 
Board voted to continue the process. The 
Board then considered and refined the pro-
cess. The current policy setting forth the 
process can be found on the bar’s website, 
at https://www.nhbar.org/about-the-
bar/.
 The steps in the process are fairly 
simple. When the Bar learns of a nominee, 

it confirms the nomination with the Execu-
tive Council. The nominee is then invited 
to participate in the Bar’s vetting process. 
If the nominee chooses to participate, they 
agree to release of their application from 
the Governor’s office to the Bar’s Board of 
Governors. The Bar also makes inquiries 
with the Professional Conduct Committee 
and, if the nominee is currently a judge, 
with the Judicial Conduct Committee. 

 The nominee is invited to an interview 
with the Board of Governors in executive 
session. Prior to that interview, Board 
members make inquiries of Bar members 
regarding the nominee. During the inter-
view with the Board of Governors and in 
the inquiries made to Bar members, the 
focus is on the following factors: integrity, 
legal knowledge and ability, judicial tem-
perament, diligence, financial responsibil-
ity, and public service. The inquiry made 
of Bar members and the interview process 
are all entirely confidential. Confidential-
ity serves the important purpose of encour-
aging Bar members and others to provide 
information to the Board. 

 The process concludes with the Board 
finding the nominee to be well-qualified, 
qualified or qualified with reservations, 
or not-qualified. If the finding is qualified 
with reservations, the Board may iden-
tify the reservations. If the finding is not-
qualified, the Board must explain the basis 
for that finding. The recommendations are 
promptly and simultaneously transmit-
ted to the nominee and the Governor. The 
recommendations are also provided to the 
Executive Council.
 As noted, the Board has recently 
and expressly considered the question of 
whether the Bar should be vetting judicial 
nominees. Some argue against the prac-
tice. One argument is that it is a political 
process, so the Bar should stay out of it. 
Another is that the Governor already has 
a commission to screen nominees, so the 
Bar’s process is unnecessary. Also, a prac-
tical problem is that there is usually not 
much time between the nomination and the 

Executive Council hearing, 
making it difficult to conduct 
a sufficiently thorough inqui-
ry regarding the nominee.
 On the other hand, many 
argue forcefully that a core 
duty of the Bar Association 
is to weigh in on the com-
position and operation of the 
courts. After all, what could 
be more important to lawyers 
than the integrity and compe-
tence of those chosen to sit as 
judges. Moreover, who better 
knows the lawyers nominated 
to the bench than their peers 
in the Bar? No other group is 
in a better position to evalu-

ate the nominees and no other group has a 
greater interest in seeing that appointees to 
the bench are qualified. 
 A very important part of my job as 
President is keeping the New Hampshire 
Bar Members informed of the important 
work the Bar is doing. My hope is that I 
have shed some light on the judicial nomi-
nee vetting process. In addition, the Bar 
Association exists to serve the Members of 
the Bar, as well as the New Hampshire Su-
preme Court. If the judicial screening pro-
cess needs to be changed, or even ended, 
then the way to advocate for that change is 
through the Board of Governors, who are, 
after all, your representatives.
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Wellness Corner

We’ll help you make it  
through the rough waters.

CONTACT US FOR FREE, CONFIDENTIAL, CARING SERVICE 
(603) 491-0282 • (877) 224-6060 • www.lapnh.org

Helping attorneys, judges, and law students since 2007.

It’s not always only the clients 
who are the ones in need. 

The New Hampshire Lawyers Assistance 
Program is here for those who are 

struggling with alcohol or drug abuse, 
depression, anxiety and stress,  

as well as other addictions 
and mental health issues.

By Jill O’Neil 

 As the incoming Executive Director 
for the New Hampshire Lawyers Assistance 
Program, I have experienced a remarkable 
transition into the role within the first thirty 
days on the job. I want to share my journey 
with you, which offers insights and shared 
experiences and reinforces a message of 
hope as there is tremendous support with-
in the legal community. Yet, there remains 
more work to be done to address lawyer 
well-being and stigma. 
 On day one on the job, I met with Ce-
cie Hartigan, the founding executive direc-
tor of NHLAP. She shared the history of the 
Lawyers Assistance Programs (LAP) and 
the origins of NHLAP. I was empowered to 
utilize the Co-LAP support network com-
prised of the directors of the LAPs across 
the United States. The LAPs have helped 
advance research, develop comprehensive 
written guidance for improving lawyer well-
being, press for “A Call to Action,” expand 
educational outreach and enhance LAP pro-
gramming. 
 As we face historic challenges to well-
being, LAPs must expand outreach to com-
bat the stigma that seeking help will lead 
to negative professional consequences. A 
hallmark of the LAPs is the confidentiality 
protections. NH Supreme Court Rule 58 
ensures that any information shared is pro-
tected from disclosure unless with explicit 
written consent. New Hampshire’s Rules of 
Professional Conduct, Rule 8.3, offers fur-
ther protections to NHLAP personnel from 
disclosing information received by them 
during the course of their work related to 
lawyer misconduct. 
 Legal professionals are encouraged to 
seek assistance. The justices of The Supreme 
Court of New Hampshire echo the senti-
ment. The honorable James Leary, NHLAP 
Board Chair, and I had the distinct honor of 
meeting with the New Hampshire Supreme 
Court justices to present the NHLAP An-
nual Report for the last fiscal year 2020. We 
reviewed NHLAP statistics (deidentified) 
and engaged in an open dialogue about the 
challenges to well-being experienced by 
New Hampshire law students, lawyers, and 
judges. Chief Justice Gordon MacDonald 
remarked that mental health is the number 
one problem along with substance use dis-
orders. NHLAP helpline callers’ top three 
well-being challenges in the fiscal year 2020 
were identified as 1. Mental health, 2. Burn-
out, 3. Alcohol Use Disorders.
 The New Hampshire Supreme Court 

has been responsive in addressing lawyer 
well-being. In 2007, the court formalized 
the NHLAP with the passage of Rule 58 
to avail the legal profession of support. In 
2020 the court supported removing ques-
tions from its bar application of diagnosis 
of mental health or substance use disorders 
or treatment when determining character 
and fitness for bar admission to encourage 
students and attorneys to stay healthy and 
seek treatment when needed. Justice Bassett 
referenced the newly crafted Proposed De-
ferred Discipline Rule, amending Rule 40, 
which addresses judges experiencing work 
impairments resulting from a mental health 
and substance use disorder. 
 The justices are engaged. Justice Dono-
van asked questions regarding the NHLAP 
future vision and growth opportunities. Jus-
tice Hantz Marconi identified opportunities 
for NHLAP to expand outreach for lawyers 
showing signals that they may be in distress. 
Justice Hicks reinforced the importance of 
law student well-being and encouraged a 
strong relationship with the University of 
New Hampshire (UNH) Franklin Pierce 
School of Law. Currently, NHLAP is hold-
ing open office hours at UNH for law stu-
dents twice per month. Assistant Dean Berg-
er at UNH Law School is a strong advocate 
for mental health and has referred students 
to NHLAP who have benefited from the 
support. There remains a strong partnership 
and support for law students. 
 Another area of opportunity for 
NHLAP to expand its reach is amongst the 
new lawyers. The transition from law stu-

A Message of Hope and Perseverance 

NHLAP Director Jill O’Neil with Judge James 
Leary at the N.H. Supreme Court. Courtersy 
Photo

As always, it’ll be a day filled with useful CLEs,  
interesting speakers, inspiring awards,  
and lots of networking opportunities.  

So circle your calendar, then watch 
nhbar.org, Bar News, and E-Bulletin 
for additional details.

Join NHBA for our 2022 
Midyear Member Meeting

Details TBA, but we know for sure 
that it’ll be virtual and on 

FRIDAY, FEBRUARY 18

WELLNESS continued on page 9
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The New Hampshire Supreme Court Society will be presenting two 
virtual panels.  The panels will discuss the ways in which the New 
Hampshire Constitution may be more protective of individual rights 
and liberties than the Federal Constitution.  The first panel will cover 
Civil Law and the second will focus on Criminal Law.  For example, as 
interpreted by the New Hampshire Supreme Court, the state constitution 
is more expansive than its federal counterpart in the context of searches 
and seizures, while the court has viewed it as providing the same free 
speech rights that exist under the First Amendment.  These panels will 
explore these many differences and similarities.  
 
This presentation will be actively moderated by Lawrence Friedman, a 
constitutional law professor at New England Law | Boston and author of 
the book The New Hampshire State Constitution (2d ed., 2015) followed 
by a panel discussion.

Who should attend?
Lawyers, judges, civics educators, students of all ages, and the general 
public are encouraged to attend.

Presents...

Is the New Hampshire Constitution Unique?
Wednesday, November 10, 2021

1:00 - 4:30 p.m.
Webcast • 195 NHMCLE min.

To register go to https://nhbar.inreachce.com
Questions? Contact Cheryl Moore at cmoore@nhbar.org

We recently launched our Mentor Advice Program (MAP) and seek 
newer attorneys wanting assistance 
transitioning to the New Hampshire 
legal community and launching their practices.  
Dozens of qualified mentors are ready to help!

For additional information or to volunteer,  
contact Misty Griffith, our Member Services Coordinator  
at (603)715-3227 or mgriffith@nhbar.org 

LEARN FROM THE KNOWLEDGE & INSIGHT 
OF EXPERIENCED NEW HAMPSHIRE ATTORNEYS

ADVISEES WANTED

By Hon. John J. Yazinski
 
 Everyone knows that final divorce and 
parenting hearings are enormously stressful 
for the parties. By the time the parties reach 
that hearing they have likely developed a real 
dislike for each other. When they take the 
witness stand the anxiety really hits and voic-
es crack, tears flow, necks break out in hives. 
But there are ways that lawyers can ease that 
difficult time for their clients.
 Preparation is always the most effective 
tool you possess. Before the hearing day ar-
rives get your client ready for what they will 
be facing in court.  Ask questions about ev-
ery topic you are going to explore on your 
direct examination and ask them again so the 
pressure of the witness stand doesn’t cause 
sudden memory loss or answers you don’t 
expect.  
 Once your client is on the stand start 
with questions that put the person at ease—
and for heaven’s sake, make sure you know 
your client’s name. This may seem like com-
mon sense, but it’s amazing how often even 
seasoned lawyers make this mistake. Cath-
erine becomes Kathleen, Cindy becomes 
Wendy, or worse. 
 When testifying clients should be 
coached to tell a coherent story that will sur-
vive cross examination. It becomes quickly 
evident whether an attorney prepared herself 
and her client. If you plan on introducing 
bank statements to prove a point make sure 
the client has seen the bank statement before 
she takes the stand. It shouldn’t take 10 min-
utes for the witness to find the check amount 
you’re looking for on the statement. If you 
plan on introducing text messages or email 
exchanges be sure that your client has read 

the entire thread and that the exhibit contains 
the entire thread. Lawyers are regularly sur-
prised when they see the entire conversation 
for the first time when the other side uses it 
when cross examining.
 When you plan on exploring a topic at 
length make sure you have verified the im-
portant things your client is going to tell the 
court. Here is a real example: The parties 
disagreed about who provided the majority 
of care for the children. Mom testified that 
she took the kids to every soccer match and 
basketball game. Yet, on cross examination 
mom can’t name one coach, the position the 
children played or the score of last night’s 
game because she never went. The soccer 
coach testifies for dad that he’s never met 
mom.  
 As lawyers we had to learn lots of big 
words, most of your clients did not.  When 
asking questions make them as simple as 
possible. Again, a real example makes the 
point.  Adultery is an issue in the case. On di-
rect examination counsel is set to present the 
important evidence and asks his client how 

long she has known her husband was having 
an intimate relationship with his paramour. 
Client looks quizzical and replies, “we don’t 
own a power mower.”  
 When you are examining your client, 
use time effectively. Since court time is lim-
ited and it’s important to finish the case in the 
allotted time be sure you have an idea of how 
long your examination will take. There is no 
need to introduce fifty pictures of your client 
and the kids at Disney World, or to have your 
client describe every picture to prove the kids 
have a great time with mom or dad. A couple 
pictures will prove the point.  If you take too 
long it will impact your ability to call other 
witnesses as time runs out.
 When you make a good and important 
point during your questioning, take a breath 
and let the point sink in and then move on. 
Judges pay attention, really, we do. Some 
lawyers make a great point and then ask the 
question three more times saying things like, 
“just to stress that last point again,” or, “just 
to be sure the judge heard.”  And for the love 
of god, don’t end your examination by say-
ing, “I just want to go back and ask you one 
more time.”
 Make sure you prepare your client for 
cross examination.  It’s disconcerting to see 
the shock on a witness’s face when they find 
out for the first time while on the stand that 
the other lawyer is now going to ask ques-
tions. By the time of a final hearing you will 
know what points the other side disputes and 
will attack. You should be certain to run over 
those areas with your client and they can re-
spond effectively when being challenged.
 Every lawyer has been told that there 
are times when you do not need to cross ex-

amine a witness. It is surprising how often a 
witness has provided no meaningful, helpful 
or harmful testimony and yet a lawyer gets 
up to cross examine and often gets an answer 
that is harmful to his or her case. Similarly, 
if no harm was done by cross examination, 
there is no need to redirect. If you redirect 
you give the other side one more shot to cross 
examine.  That’s one more opportunity for 
your witness to say something that hurts your 
case. Many lawyers use redirect to go over 
what was said on direct examination. There 
is no need to do that as judges already know 
the parties disagree.  
 Knowing when and how to use rebuttal 
testimony is important. Lawyers often ask 
to recall their client to rebut what the other 
party said.  Again, judges know the parties 
disagree. If mom testifies she takes the kids 
to the doctor and dad testifies he does the 
court will weigh the evidence. Don’t try to 
call mom back again to tell the court that she 
takes the kids to the doctor.  A rebuttal wit-
ness would be the doctor or office staff who 
would testify who they see bring the children 
to the office.  
 Prepare your clients thoroughly, prepare 
yourself and use your allotted time wisely.  
Make sure your requests for findings match 
your evidence.  Then the judge will tell the 
parties their lawyers did an excellent job and 
your clients, win or lose, will know they were 
well represented.

John J. Yazinski is a judge for the Claremont 
District Court and Claremont Family Divi-
sion.         

Effectively Presenting Testimony in Divorce and Parenting Cases

By Judge 
John J. Yazinski

Claremont District 
Court and 

Claremont Family 
Division

Bench Notes
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By Robert Fojo 

 Over the last 18 months, in the midst 
of the dozen or so lawsuits I have handled 
challenging COVID-related measures ad-
opted by our state, local, and municipal 
governments, my efforts have been labeled 
– by fellow lawyers but, more surprisingly, 
judges – unethical, dishonest, “wholly in-
appropriate,” lacking common sense, and, 
most recently, a game of “whack a mole.”  
In one instance, a judge refused to provide 
my clients with a hearing on their mo-
tion for a preliminary injunction.  Another 
judge refused to acknowledge our own 
state government’s public health data.  In 
16 years of practicing law, I never envi-
sioned I would have not one, but two, op-
ponents in a courtroom.  
 Our Founders adopted a written Con-
stitution because they distrusted govern-
ment.  Time taught them (and should teach 
us) that government, unless checked, is 
prone to abuse power.  It can and will, over 
time, encroach our freedom.  We are, there-
fore, a “government of laws, not of men.”  
This means we are governed not by the 
whims of our leaders, but by the words of 
our laws.  Our Constitutional constraints – 
in the words of Thomas Jefferson – serve 
as “chains” that “bind” the “mischief” of 
government.  
 The Founders separated powers 
among three branches: among those is the 
power by our courts to interpret laws.  That 
power, like its two counterparts, should 
be limited.  A judge should interpret a 
law based on its text and original mean-
ing.  This constraint means the law should 
govern, not the intent of a legislator, much 
less the preference of a judge.  The late 
Justice Antonin Scalia was highly critical 
of judges who say the law means whatever 
it ought to mean, ultimately based on their 
own policy preferences.  Indeed, this prac-
tice becomes even more problematic when 
done by unelected judges.  A judge – even 
a panel of judges sitting on an appellate 
court – can hardly be called a “representa-
tive assembly” of the people.
 When judges deviate from these stan-
dards, especially under the dangerous 
guise of public safety, the judiciary quickly 
becomes that which the Founders sought 
to prevent.  I can understand the fear the 
COVID pandemic instilled in the general 
public.  These situations, however, are pre-
cisely why we are a “government of laws,” 
and why courts should faithfully apply 
those laws: the rule of law is predictable, is 

imbued with wisdom, and protects us from 
the government’s potential abuse of power.  
 That abuse ran largely unchecked in 
New Hampshire and throughout this coun-
try during this pandemic.  I have yet to see 
a judge in this state (or elsewhere) question 
the government in a proceeding before it 
concerning any of the COVID measures 
imposed on us: one would think the gov-
ernment should welcome the opportunity 
to demonstrate its chosen measures are 
necessary to combat a threat of supposedly 
overwhelming severity.  
 That has yet to occur.  When I alerted 
the court to the unbridled and unconstitu-
tional delegation of power in New Hamp-
shire’s emergency powers statute (which 
was all too appropriately supported by 
Governor Sununu’s absurd 21 extensions 
of his “state of emergency” declaration), 
the court did not bother to compare this 
atrocity of a statute with its more limited 
counterparts in other states.  When I shed 
light on the New Hampshire Department 
of Education’s failure to follow adminis-
trative rulemaking requirements in adopt-
ing an “emergency” amendment to its 
own rule that limited remote instruction in 
public schools to five days per school year 
(thus, paving the way for the Governor 
to direct all schools to implement remote 
instruction for the remainder of the 2019-
2020 school year), the court ignored these 
concerns at an injunction hearing and did 
not bother to address it in its order.  When 
I highlighted the City of Nashua’s failure 

to follow its own procedural requirements 
when it adopted an ordinance requiring 
masks, the court – in what has become a 
pattern – provided no analysis, cited two 
inapplicable cases, and deemed the claim 
“without merit.”  Finally, when I identified 
a school district’s private revision of a CO-
VID re-opening plan that its school board 
had approved in a public meeting and uni-
lateral implementation of that revision to 
trigger universal masking in one of its el-
ementary schools, the court saw no issue 
with this blatant violation of the Right-to-
Know law.  In this recent string of lawsuits 
challenging school district mask require-
ments, courts have ignored the only salient 
facts in this dilemma: exactly zero children 
have died in New Hampshire from CO-
VID-19, and the number of COVID cases 
and deaths spiked last winter after Gover-
nor Sununu’s milquetoast implementation 
of a state-wide mask mandate.
 The most critical problem with these 
strained efforts to uphold the government’s 
COVID measures is not that New Hamp-
shire citizens were unable to use legal rem-
edies to strike them; rather, it is that future 
litigants will cite these decisions endlessly, 
hopelessly confusing honest jurisprudence.
 In Justice Scalia’s view, “the principal 
role of the Court in the area of civil lib-
erties is to prevent the government from 
‘backsliding’ in its protection of long-
recognized personal liberties.”  My experi-
ence here (and my colleagues’ experience 
in other states) with the courts’ COVID 

Challenging Mask Mandates in New Hampshire 
jurisprudence indicate courts have abdi-
cated that role entirely, prompting many in 
the general public to lose faith in the judi-
ciary.  If the legislature will not enact laws 
to stop executive officials and agencies and 
municipalities from enacting overlybroad 
health measures, and the judiciary will not 
strike measures that violate existing laws, 
who then will protect us from the govern-
ment continuing to encroach on our free-
dom?  
 The energy in my clients (and others 
who continue to oppose measures such as 
mask mandates) is palpable, relentless, and 
real.  I am proud to report their efforts will 
not dissipate, nor will mine.  The judiciary 
must distance itself from the discouraging 
truth that it favors these measures, embrace 
its role as a check on runaway government, 
and prioritize intellectually rigorous analy-
sis, text, and history over other modes of 
results-oriented interpretation.  Our consti-
tutional republic depends on it.

Robert Fojo handles a wide variety of le-
gal issues, including general commercial 
disputes, construction matters, class ac-
tion lawsuits, real estate disputes, dis-
putes concerning the competitive bidding 
process and government procurement and 
contracting, employment claims, the New 
Hampshire Right to Know law, and appel-
late litigation. He graduated from Harvard 
Law School with a J.D. in 2005.
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THE PRACTICE FOR MALPRACTICE.

THE BEST LAWYERS –  YEAR AFTER YEAR

• NH lawyers: 
Would you rath-
er file a lawsuit 
against your cli-
ent for your dis-
puted attorneys’ 
fees; or would 
you rather medi-
ate the dispute, 
confidentially out 
of court, with ex-
perienced media-
tors for free? 

• NH clients:  Would you rather terminate 
your NH lawyer, or remain dissatisfied; 
or would you rather mediate your frus-
trations, confidentially out of court, with 
experienced mediators for free?

• The answer should be: try mediation first 
- for free!

 The New Hampshire Bar Association 
Dispute Resolution Committee (NHBA 
DRC) is here to assist NH lawyers and clients 
in the confidential and unbiased resolution of 
disputes free of charge between clients and 
their lawyers, and between lawyers, which 
do not involve an allegation of an ethical vio-
lation. 
 NHBA DRC is comprised of experi-
enced pro bono mediators who can assist 
with disputes between lawyers and clients, 
without going to court or being fired. NHBA 
DRC offers formal and informal mediation 
services, and if mediation is not successful, 
arbitration services, all at no cost. 

 The New Hampshire Bar Associa-
tion Gender Equality Committee began 
researching parental leave policies for 
firms in New Hampshire in 2018. A num-
ber of firms indicated that they do not have 
a formal policy in place but offer various 
benefits to their employees. Further, many 
firms did not have resources or information 
to create such a policy. This research also 
caused some law firms to review their cur-
rent policies and update them. After speak-
ing with various size law firms throughout 
the state, the committee determined there 

was a strong need 
and desire for a 
sample or a tem-
plate policy form 
for firms to use 
when crafting or 
revising their own 
policies.
 After reviewing 
other firm policies 
and reviewing feder-
al and state laws, the 
Gender Equality Committee created a sam-

Committee Corner

Gender Equality and Parental Leave Policies

NH Lawyers and NH Clients: Don’t Sue Each Other!
“Mediate Your Disputes For Free With NHBA Dispute Resolution Committee”

 Neutral, unpaid, and experienced vol-
unteer members of NHBA DRC can be as-
signed to assist the parties to resolve their 
disputes, while not providing legal advice, 
acting as an advocate, or entering into an 
attorney/client relationship with any party 
to the dispute.  Twenty two (22) volunteer 
NHBA DRC mediators include Lela Porter 
Love, Bryan Gould, Melinda Gehris, Greg 
Eaton, Larry Vogelman, Tierney Chad-
wick, Erin Alacon, Diane Gaspar, Renee 
Harvey, Kathleen Hickey, Elizabeth Roth, 
Nancy Sternberg, Katherine Bucklin Stea-
rns, Kristin Crossland, Marianne Rousseau, 
Pierre Chabot, David Shulock, Justin Shep-
herd, Barry Scotch, Peter Callaghan, Daniel 
Bourque, and Charlie Bauer.
 While disputes between attorneys and 

clients are rare, lawyers might think about 
adding a provision in their attorney fee agree-
ment to include mediation through the NHBA 
DRC for disputes that might arise during or 
after the attorney/client relationship. Resolu-
tion of disputes through mediation sure beats 
a client suing a lawyer; or a lawyer suing a 
client. 
 Any questions or comments can be di-
rected the NHBA DRC Chair, Charlie Bauer, 
at bauer@gcglaw.com 603.496-4595; or 
send an email to nhba.drc@nhbar.org.
 Also check out the website at https://
www.nhbar.org/nhba-dispute-resolution-
committee/ for NHBA members and https://
www.nhbar.org/dispute-with-an-attorney/ 
for the public. 

ple policy for firms to use. The committee 
is not offering this as a formal policy; rather 
it is being offered to firms as a template or 
informational document in the event they 
would like to create or revise their firm pol-
icy. 
 The committee will periodically re-
view the policy to determine if there are 
any changes to the law. The template pol-
icy, approved by the New Hampshire Bar 
Association Board of Governors, is avail-
able on the New Hampshire Bar Associa-
tion’s Gender Equality Committee page: 

https://nhba.s3.amazonaws.com/wp-con-
tent/uploads/2021/08/13164904/NH-Bar-
Template-Parental-Leave-policy-FINAL.
pdf
 It is the committee’s sincere hope that 
by making this policy available to firms, it 
will encourage firms to review their poli-
cies or adopt policies if they do not cur-
rently offer one. It is important to encour-
age, support, and retain talented attorneys 
who have a family.
 Please contact Lyndsay Robinson, 
chair of the Gender Equality Committee, if 
you have any questions.



www.nhbar.org          NEW HAMPSHIRE BAR NEWS OCTOBER 20, 2021 7

nhlawoffice.com

14 South Street • Concord, NH        603-224-1988

We will work with you on a referral fee basis.

Employment Lawyers 
for Employees

George T. “Skip” Campbell, Chuck Douglas, Benjamin T. King,  
C. Kevin Leonard, Megan E. Douglass

Chuck Douglas, Benjamin T. King, C. Kevin Leonard, Megan E. Douglass

Member Services

By Misty Griffith

 Starting a new 
firm can be a daunt-
ing task. Whether 
you are ready to 
launch your career as 
a solo practitioner or 
you have decided to 
join with like-mind-
ed partners, there are 
resources that every 
firm needs to suc-
ceed. NHBA pro-
vides a wide array of member services that 
can help meet some of those needs. 
 Regardless of the size or type of firm, 
every firm needs clients. NHBA Lawyer Re-
ferral Services can help you generate more 
clients by providing you a steady source of 
referrals. Each year LRS makes more than 
3000 referrals generating over $2 million 
dollars in total income, and 2021 has seen a 
record number of potential clients with more 
than 4000 referrals so far this year. For an an-
nual fee of only $100 and the agreement to 
remit 10% of collected fees to LRS, you will 
receive pre-screened referrals in the practice 
areas which you select. The LRS application 
is available online. If you have questions or 
want to learn more about LRS, contact LRS 
Coordinator Jennifer Greenwald at jgreen-
wald@nhbar.org. 
 When opening a firm, it is important 
to select the right technology to meet the 
needs of your practice. However, the array 
of software available can be overwhelming, 
and it is sometimes difficult to know which 

technology to choose. The NHBA TechCon-
nect benefit offers free 30-minute consulta-
tions with an expert consultant from Affinity 
Consulting Group who specializes in legal 
technology and law practice management 
solutions for law firms of all sizes. The com-
pletely free 30-minute consultations extend 
to any member of an attorney’s staff, and 
follow-up consultations are also free. 
 Many NHBA members have already 
benefitted from free consultations for ad-
vice on starting a solo practice and selecting 
technology among other topics. It is easy 
to schedule a consultation. Just go to nhbar.
org/resources/member-services-benefits/ and 
click on TechConnect then click on “Sched-
ule a Consultation.”
 Increasingly, firms of all sizes are us-
ing law practice management software for 
increased efficiency. Using good LPM soft-
ware helps organize client information, docu-
ments, and case files, streamlines calendaring 
and time tracking, and provides for more ef-
ficient billing. Cloud-based LPM software 
makes it easy to access, update, manage, 
and maintain your firm information securely 
from any location. The NHBA offers mem-
bers a discount on the two practice manage-
ment software providers that are most highly 
rated by Capterra – Clio and MyCase. Both 
providers offer a 10% discount to NHBA 
members who sign up through our website.  
 Getting paid is essential for any firm. 
Taking credit card payments securely makes 
it easier for your firm to collect payments 
from your clients. LawPay provides attor-
neys with a simple, secure way to accept on-
line credit card and eCheck payments from 

clients. Designed specifically for the legal 
industry, LawPay guarantees your firm ac-
cepts payments in compliance with ABA and 
IOLTA guidelines. NHBA members receive 
a free 3-month trial on LawPay with both 
Clio and MyCase integrated for added effi-
ciency.
 Recognizing the ever-increasing need 
for secure electronic communications, 
NHBA added a new member benefit RPost 
to offer our members a high quality, afford-
able cybersecurity option. RPost is a well-
established global leader in providing secure 
electronic communications since 2000 and is 
a benefit provider for numerous bar associa-
tions.
 RPost offers two convenient cyberse-
curity products, RMail and RSign provid-
ing simple-to-use compliant email encryp-
tion, legal electronic signatures, secure large 
file transfers up to 1GB, auditable proof of 
compliance, and more. RMail provides con-
venient email encryption at the click of a 
button and requires no special software for 
recipients. RSign is a web-based process that 
provides a quick and intuitive way to prepare 
and send documents for electronic signature.  
NHBA members receive a 20% discount on 
RMail and RSign software services when 
signing up via our website. For a new firm 
finding good support staff can be a challenge. 
One practical solution to provide phone cov-
erage so that you do not miss important calls 
is to use a virtual receptionist service.
  Smith.ai the newest NHBA member 
benefit provides 24/7 receptionists, all of 
whom are based in North America, to answer 
calls, screen leads, and schedule appoint-

ments. The round the clock availability of 
their receptionists is a cost-effective way to 
capture leads on potential new clients who 
call in the evenings or on weekends since you 
only pay for calls received. Smith.ai charges 
per call with no charge for spam, telemar-
keters, or wrong numbers. This eliminates 
money wasted paying for a dedicated re-
ceptionist during quiet times when there are 
few calls. Smith.ai integrates many software 
applications including other member benefit 
discount providers Clio and LawPay. NHBA 
members receive $100 off their first month 
of calls and chats with code NHBAR100, 5% 
off bundled services and an additional 15% 
off annual plans paid upfront. 
 To help with your legal research needs, 
don’t forget that your NHBA membership in-
cludes free access to Fastcase online legal re-
search library. Fastcase provides comprehen-
sive access to case law, statutes, regulations, 
court rules, constitutions, and law review ar-
ticles. If you want build content in your own 
library, take advantage of the ABA Books for 
Bars member benefit to receive a discount 
on ABA publications. NHBA members save 
15% off the general public price on all books 
available in the American Bar Association 
web store when using the special discount 
code: PAB8ENHB at checkout.

To take advantage of any of these member 
services visit nhbar.org/resources/member-
services-benefits/. If you have questions 
please contact Member Services Coordina-
tor Misty Griffith mgriffith@nhbar.org or 
call (603) 715-3227.
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Cybersecurity Corner

The Bar News  has launched 
this regular column devoted to 
cybersecurity and information 
privacy. Contact news@nhbar.org 
if you’d like to contribute an article 
on these critical issues facing the 
profession.

By Hank Plaisted

 You have proba-
bly heard of the term 
VPN, short for Vir-
tual Private Network. 
Once the province 
almost exclusively 
of businesses, VPNs 
are increasingly rec-
ommended for home 
users, and even for 
mobile devices like 
tablets and phones. 
Let’s dig a bit deeper into what a VPN is and 
why you might want to use one for home as 
well as the office. 
 To begin with, it’s helpful to know a 
little about how data moves across a network 
and the internet. Information flows along the 
internet superhighway in tiny pieces of infor-
mation called packets. For example, when 
you send an e-mail message, your computer 
network card breaks down the message into 
discrete little segments. Each segment is a 
packet that includes a very small part of your 
message along with a header that contains 
identifying information like your network 
address (the packet source), where you are 
sending the message (the packet target) and 
a packet number that indicates the order in 
which the packets should be re-assembled 
when they reach their destination. There 
are different kinds of packets, and some al-
ready provide some degree of security. For 
example, most websites now will use either 

the http or https protocols. The latter includes 
the “s” because it’s secured by encryption. 
The key thing to understand is that in their 
simplest form, packets may be traveling back 
and forth across the internet in a form that 
can easily be intercepted. Depending on the 
nature of the data, that can be a very serious 
security risk. Most sites, especially those of 
financial institutions and stores, will default 
to using https because it protects your infor-
mation.   

 VPNs reduce the security concern by 
encrypting each packet. This can occur either 
via software on a computer or mobile device, 
or by special network equipment. Essentially 
a VPN creates a tunnel through the network 
or internet that keeps the data secured so it 
reaches its destination without being com-
promised. Additionally, VPNs will strip out 
some of the identifying information, like the 
target and source. One way to think about it is 
to consider the internet as a set of train tracks. 
Normally the trains have windows, and you 
can see what’s going on as they go by, but 
a VPN is like a train with no windows. You 
know it’s there, but you can’t see what’s in it.

 VPN technology was developed to pro-
vide a secure way for people and businesses 
to communicate across the internet. Whether 
it’s e-mail, file sharing, banking, etc., private 
data is protected from theft and the poten-
tial business losses that could result from it. 
Smart businesses have all their employees 
use a secured VPN when they are working 
outside of the office, whether it’s from home 
or anywhere in the world. There is, natu-
rally, a trade-off in performance when using 
a VPN, but for the most part it’s barely no-
ticeable in the business world (if the VPN is 
set up properly and there is adequate band-
width.) 
 Although VPNs are an essential tool 
of the modern business computing environ-
ment, don’t be lulled into a false sense of se-
curity. VPNs do not provide:
 1. Protection from malware or virus-
es. Clicking on a malicious link will infect 
your computer whether you are on a VPN or 
not. They can’t protect against the bad guys 
you invite into the house. 
 2. Tracking protection. While they 
may obscure your physical location as con-
tained in the packets they protect, they do not 
stop the sites you visit from leaving cookies 
or other bits of information on your device. If 
you are logged into Facebook while using a 
VPN, it will still track what you do and send 
you targeted advertisements based on your 
interests and activity, though they may not be 
geographically pinned to your current loca-
tion. 
 3. Complete anonymity. As with the 

tracking, the sites you choose to visit and 
the activities in which you engage may store 
information on your device that make you 
more identifiable.  While it is certainly pos-
sible to completely obscure everything about 
you and your device when on the internet, it 
takes more than a basic VPN to do so. 
 There are many solid business and per-
sonal reasons for using a VPN but the one 
instance where it is nearly essential is when 
you are using open WiFi. Anytime you are in 
a restaurant, airport or store and “free” WiFi 
is available, you should only connect to it if 
your device is using a VPN. Otherwise, your 
information is highly susceptible to being 
intercepted and stolen. The more public the 
location, the more likely hackers are going 
to be snooping around. In these places either 
use a VPN, or don’t connect to the WiFi, no 
matter how tempting. 

Hank Plaisted is the New Hampshire Bar 
Association’s Information Technology Coor-
dinator. 

Understanding the Virtual Private Network (VPN)

“Although VPNs are an essential 
tool of the modern business 
computing environment, don’t 
be lulled into a false sense of 
security.” 
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famous First Amendment cases like Tinker v. 
Des Moines Independent Community School 
District, decided in 1969 in favor of several 
students’ right to protest the Vietnam War by 
wearing black arm bands in school. 
 Civics education programs such as “We 
the People,” Alcox says, are helpful tools for 
students to learn about civil discourse and the 
creation of law. He wishes more schools would 
adopt the program. 
 “I’m shocked more districts aren’t doing 
programs like this, especially in today’s day 
and age where we have such a dichotomy of 
ideas. You look at how people are being ripped 
apart in conversations involving politics. It’s 
gotten to the point where if ‘you don’t take 
my point of view then you’re wrong,’” Alcox 
says. “These types of programs teach people 
they can have a respectful political dialogue 
without believing someone always has to win 
or lose.” 
 Alcox isn’t a supporter of mandatory 
civics requirements such as those embodied 
in HB 320 that passed in late July because 
their focus, he says, is on passing a test and not 
active participation in shaping civil society. 
 HB 320 will require New Hampshire 
students to pass a naturalization exam devel-
oped by the U.S. Citizenship and Immigration 
Services before they can graduate high school. 
 “Anyone can pass a test, but the purpose 
of civics programs is to get people actively 
involved,” Alcox says, explaining that the 
notions of communitarianism and civic vir-
tue are a distinct part of classical republican 
philosophy.
 “When Alexis de Tocqueville wrote De-
mocracy in America, the things he was most 
blown away with were the voluntary associa-
tions. That’s what makes democracy work. It’s 
not just the three branches of government.”

 Alcox points to his own town of Milford 
as a common example of a small town lacking 
widespread community participation. Of the 
11,000 eligible voters in Milford, he says only 
15 to 18 percent vote in primaries. 
 And when it comes to school and town 
budgets—decided during the town’s delibera-
tive sessions each spring—the allocation of 
more than $57 million is decided by fewer 
than 300 people. 
 “That’s obscene,” he says.
 Alcox is pleased that another Milford 
High graduate, Thomas Lundstedt, took over 
the We the People class at the school this year. 
 Lundstedt is a social studies teacher who 
took Alcox’s We the People course and gradu-
ated in 2012. 
 “To go through as a student and to work 
with Dave who passed the torch to me has been 
a really rewarding experience. And it’s been 
a pleasure talking with students,” Lundstedt 

dent to a new lawyer brings new challenges. 
Add to this, starting as a new lawyer dur-
ing a pandemic. NHLAP has received sev-
eral calls from new lawyers struggling with 
anxiety, burnout, and feeling “in over their 
heads.” Thrust into a virtual world of court 
sessions and work from home has robbed 
new lawyers of receiving a layer of peer 
support and informal peer mentorship from 
experienced lawyers and judges. Recently, I 
met with the Co-Chairs of the New Lawyer 
Committee, Laurie Young, Staff Attorney 
with the Office of Public Guardian, and At-
torney Stephanie Tymula, Managing Partner 
of LTC Matters. They are strong advocates 
and are actively involved in addressing the 
issues. I learned of the New Hampshire Bar 
Association’s Mentorship Program, an ex-
cellent resource for new lawyers or lawyers 
transitioning into a new practice area. The 
New Hampshire Bar Association has many 
experienced mentors but is an underutilized 
resource. So, there remains work to be done 
to promote and connect individuals to this 
valuable program. NHLAP offers mentor-
ship from volunteers with lived experience, 
active in recovery from mental health, sub-
stance misuse, or other related challenges to 
well-being. It’s one of NHLAP’s most val-
ued supports. 
 I look forward to being of service to the 
legal community. I encourage you to reach 
out for support regardless of the issue. The 
NHLAP Board and volunteer network are 
active and engaged. We are in this together.

For more information, please call (603) 
491-0282 or send a confidential message 
through the NHLAP secure website www.
lapnh.org. 

says. “It’s a really important program and I 
wish more schools could participate.”
 Looking back, Alcox says one of the most 
important aspects of teaching the course was 
the personal relationships he established with 
his students. 
 “In 25 years of teaching, I taught ‘We the 
People’ for 23 years and without a doubt it was 
the program that lifted me up and made me 
come to school brighter. It produced so many 
wonderful things with the kids.”
 The district hearings for “We the People” 
will be held Dec. 10, from 9 a.m. until noon. 
The State Finals, held at the City Wide Com-
munity Center in Concord, are scheduled for 
Jan. 7. For more information, visit the New 
Hampshire Bar Association’s website at nhba.
org or contact NHBA Law Related Education 
Coordinator, Robin Knippers at reknippers@
nhbar.org.  

A group of Milford High School students from Dave Alcox’s We the People class stand 
near the Supreme Court building in Washington, D.C. in June, 2018. Students were able to 
hear the landmark Trump v. Hawaii case that involved travel restrictions and immigration.                                                                                                                    
Courtesy Photo 

y Wellness from page 3 y Alcox from page 1

LUBIN & MEYER stands alone as the demonstrated leader in medical mal-
practice and catastrophic personal injury law in New England. In 2020, when 
much of the world was brought to a halt by the Coronavirus, Lubin & Meyer 
maintained its place as the leader, recording 32 verdicts and settlements of 
$1 million or more in Massachusetts, New Hampshire and Rhode Island.

WITH A PROVEN RECORD of delivering the top results, Lubin & Meyer would 
welcome the opportunity to provide your client with an initial evaluation or a 
second opinion without cost. Lubin & Meyer works on a referral fee basis.

Lubin & Meyer pc 
100 City Hall Plaza, Boston, MA  02108
Attorneys licensed in MA, NH and RI
Call (617) 720-4447        lubinandmeyer.com 

Recent Notable Highlights
Jury verdict upheld on appeal                     $43,360,000.00
Maternal death settlement       $12,000,000.00
Radiology error verdict        $11,500,000.00
Post-surgical infection verdict                     $10,700,000.00
Product liability settlement                       $8,900,000.00
Birth injury settlement                        $7,500,000.00
Construction accident settlement        $7,000,000.00
Surgical error settlement                        $5,100,000.00
Prostate cancer settlement                       $4,500,000.00
Maternal death settlement                       $4,500,000.00

View more case results at lubinandmeyer.com

#1 in Verdicts and Settlements

The Leader in Medical Malpractice and Personal Injury Law
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The money earned from 
the IOLTA program helps 
tens of thousands of our most 
vulnerable NH citizens 
receive free or low cost civil 
legal services. 

Interest on Lawyers trust accounts 

IOLTA
Join a Leadership Bank Today

You have a choice at 
where you open an IOLTA 
account. 

Leadership banks provide 
1% interest or more.

2%

1.98%

Dollars Make a Difference

NEW HAMPSHIRE 
BAR FOUNDATION

Strengthening Justice for All

New Hampshire Legal Assistance New Hampshire Legal Assistance 
 In 2017, NHLA helped a client obtain a protective  In 2017, NHLA helped a client obtain a protective 
order to keep her safe from abuse by her former partner. order to keep her safe from abuse by her former partner. 
The client sought NHLA’s help again during this reporting The client sought NHLA’s help again during this reporting 
period when the former partner accrued a child support period when the former partner accrued a child support 
arrearage of over $16,000, which led to the client falling arrearage of over $16,000, which led to the client falling 
behind on her rent and facing eviction. NHLA filed con-behind on her rent and facing eviction. NHLA filed con-
tempt proceedings; in turn, the opposing party requested tempt proceedings; in turn, the opposing party requested 
a downward modification of his child support obligation. a downward modification of his child support obligation. 
NHLA was eventually able to settle the case with a new NHLA was eventually able to settle the case with a new 
child support order including payments toward the arrear-child support order including payments toward the arrear-
age as well as a built-in mechanism for reviewing compli-age as well as a built-in mechanism for reviewing compli-
ance with the order. In the meantime, NHLA helped the ance with the order. In the meantime, NHLA helped the 
client avoid eviction through the protection of the eviction client avoid eviction through the protection of the eviction 
moratorium. The client was able to keep her home and is moratorium. The client was able to keep her home and is 
receiving child support consistently. receiving child support consistently. 

Disability Rights Center-NH Disability Rights Center-NH 
 When the parent of a young child with developmental  When the parent of a young child with developmental 
disabilities contacted DRC-NH, the child was relegated disabilities contacted DRC-NH, the child was relegated 
full-time to a contained classroom and did not have any full-time to a contained classroom and did not have any 
opportunities to interact with children without disabilities. opportunities to interact with children without disabilities. 
As a result of DRC-NH’s efforts, the child was transitioned As a result of DRC-NH’s efforts, the child was transitioned 
to a general education classroom for most of the school-to a general education classroom for most of the school-
day. In addition, DRC-NH secured a reading evaluation day. In addition, DRC-NH secured a reading evaluation 
and, as a result, with input from the evaluator, successfully and, as a result, with input from the evaluator, successfully 
advocated for reading goals and services from a special advocated for reading goals and services from a special 
educator to address delays in acquiring reading skills. educator to address delays in acquiring reading skills. 

NHBA Lawyer Referral Service - Modest NHBA Lawyer Referral Service - Modest 
Means Program Means Program 

 “Ms. F’s” fiancé passed away interstate and their  “Ms. F’s” fiancé passed away interstate and their 
house was only in his name. She was afraid that her and house was only in his name. She was afraid that her and 
her children would lose their family home, so she tried her children would lose their family home, so she tried 
calling a few attorneys. She quickly realized that she was calling a few attorneys. She quickly realized that she was 
unable to afford their fees and discovered the Lawyer Re-unable to afford their fees and discovered the Lawyer Re-
ferral Service - Modest Means Program. After qualifying, ferral Service - Modest Means Program. After qualifying, 
she was referred to an attorney with a fee cap of $80 per she was referred to an attorney with a fee cap of $80 per 
hour. Mrs. F’s attorney drafted a letter to the bank and she hour. Mrs. F’s attorney drafted a letter to the bank and she 
was ultimately able to stay in the home and continue mak-was ultimately able to stay in the home and continue mak-
ing her mortgage payments. The same attorney is also cur-ing her mortgage payments. The same attorney is also cur-

rently assisting her with transferring the deed to her name rently assisting her with transferring the deed to her name 
as a surviving spouse.as a surviving spouse.

NHBA Pro Bono Referral ProgramNHBA Pro Bono Referral Program
 After nearly a decade of abuse at the hands of her hus- After nearly a decade of abuse at the hands of her hus-
band, “Emma” reached out to a crisis center for assistance. band, “Emma” reached out to a crisis center for assistance. 
Emma had sought help in the past after multiple sexual Emma had sought help in the past after multiple sexual 
assaults but was discouraged by the lukewarm police re-assaults but was discouraged by the lukewarm police re-
sponse. When the physical abuse escalated, Emma feared sponse. When the physical abuse escalated, Emma feared 
for her life. The crisis center advocates encouraged her to for her life. The crisis center advocates encouraged her to 
make another report and to file a protective order after her make another report and to file a protective order after her 

husband woke her one evening, assaulted her, threatened husband woke her one evening, assaulted her, threatened 
to kill her, and restrained her in the home when she tried to to kill her, and restrained her in the home when she tried to 
escape. Emma’s advocate also connected her with a local escape. Emma’s advocate also connected her with a local 
volunteer DOVE attorney to represent her in the protec-volunteer DOVE attorney to represent her in the protec-
tive order case. Like many survivors of domestic violence, tive order case. Like many survivors of domestic violence, 
Emma was terrified to speak about her abuse in a public Emma was terrified to speak about her abuse in a public 
courtroom, in front of her abusive husband. Navigating courtroom, in front of her abusive husband. Navigating 
the justice system alone can feel like an insurmountable the justice system alone can feel like an insurmountable 
barrier for survivors in crisis. The attorney and her legal barrier for survivors in crisis. The attorney and her legal 
assistants spent more than 20 hours preparing for the case, assistants spent more than 20 hours preparing for the case, 
submitting and responding to motions, collecting police submitting and responding to motions, collecting police 
reports and medical records, and helping the client under-reports and medical records, and helping the client under-
stand the co-occurring criminal case. Following a contest-stand the co-occurring criminal case. Following a contest-
ed hearing, the judge granted a final protective order and ed hearing, the judge granted a final protective order and 
ordered the defendant to attend 18 months of a batterer’s ordered the defendant to attend 18 months of a batterer’s 
intervention program. After Emma stabilized, the DOVE intervention program. After Emma stabilized, the DOVE 
volunteer accepted her divorce case as well. volunteer accepted her divorce case as well. 

Legal Advice & Referral Center Legal Advice & Referral Center 
 “Ann” was a 74-year-old woman living alone in cen- “Ann” was a 74-year-old woman living alone in cen-
tral New Hampshire. Several rent increases put her apart-tral New Hampshire. Several rent increases put her apart-
ment beyond her ability to afford. Ann received permis-ment beyond her ability to afford. Ann received permis-
sion from her landlord to bring in a roommate, to help sion from her landlord to bring in a roommate, to help 
defray expenses. The roommate scammed Ann out of defray expenses. The roommate scammed Ann out of 
$7,000 before moving out. When Ann fell behind in rent, $7,000 before moving out. When Ann fell behind in rent, 
the property manager demanded back rent, plus thousands the property manager demanded back rent, plus thousands 
in late fees. Ann told LARC that she was moving into her in late fees. Ann told LARC that she was moving into her 
daughter’s home, so she wasn’t facing homelessness. Her daughter’s home, so she wasn’t facing homelessness. Her 
biggest fear was that she would be sent to jail if she did biggest fear was that she would be sent to jail if she did 
not pay the property manager demands. Ann suffered from not pay the property manager demands. Ann suffered from 
heart disease and said the stress of the situtation was giving heart disease and said the stress of the situtation was giving 
her chest pains. LARC reassured Ann that debtors prison her chest pains. LARC reassured Ann that debtors prison 
do not exist in the United States. It noted that federal law do not exist in the United States. It noted that federal law 
prohibited the management company from attaching her prohibited the management company from attaching her 
social security income if she lost a lawsuit. LARC advised social security income if she lost a lawsuit. LARC advised 
Ann that she would not face loss of liberty or social se-Ann that she would not face loss of liberty or social se-
curity income, provided she did not ignore any summons curity income, provided she did not ignore any summons 
to court after leaving the apartment. Finally, LARC sug-to court after leaving the apartment. Finally, LARC sug-
gested Ann contact the NH-AG’s office for help possibly gested Ann contact the NH-AG’s office for help possibly 
retrieving the stolen $7K. “I’ve been so scared these last retrieving the stolen $7K. “I’ve been so scared these last 
few weeks,” said Ann. “With this information, I can finally few weeks,” said Ann. “With this information, I can finally 
feel my heart starting to slow down.”feel my heart starting to slow down.”

Every IOLTA Grant Award Improves Lives
Civil Legal Aid Organizations are Helping to Provide Quality Advice and Assistance
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shaheengordon.com

Concord  •  Dover  •  Manchester  •  Nashua  •  Portland

Fighting for Clients for 40 Years & Counting.
That’s our superpower.

Year after year, we’re proud of our attorneys named  
New England Super Lawyers®. Here’s to our 2021 Super Lawyers!

It’s different here Steven M. Gordon D. Michael Noonan William Christie

Peter Schroeter

Lawrence Vogelman

James Rosenberg 

Brian Quirk

Lucy Karl

Jeffrey Manganaro
Rising Star

Francis Murphy

Anthony Carr
Rising Star

Tracey Goyette Cote

Nicholas Kline
Rising Star

Timothy Harrington

Alexander Spadinger
Rising Star

Benjamin  
Siracusa Hillman

Emma Stilson
Rising Star

Cathy Green

James Armillay
Rising Star

Bradley Daniel “Dan” Berryman
 Bradley Daniel 
“Dan” Berryman, 
50, of Edgecomb 
and Bandera, Tex-
as, passed away on 
June 29, 2021, sur-
rounded by his fam-
ily.
 Born in Corpus 
Christi, Texas, he is 
the son of G. Phil 
and Sharon T. Ber-
ryman. Dan spent 
his childhood in South Texas hunting and 
fishing, as well as spending large amounts 
of time on family ranches. He attended 
Texas Tech University for his undergradu-
ate degree, and then earned law degrees 
from Southern Methodist University and 
Georgetown University.
 He practiced law in Fort Worth, Texas, 
for 18 years. Dan left the private practice 
of law to work for his family’s real estate 
business.
 Without question, Dan’s favorite thing 
to do was spend time with his children. He 
was very proud of his children and loved 
to share his interests with them, particu-
larly, hunting, baseball, and old movies.
 Watching sports was a favorite pas-
time, especially Dallas Cowboys football. 
Dan also loved boating down the Sheep-
scot River and around Pemaquid Point, 
with his family and dogs.
 Dan was dearly loved and will be 
greatly missed.
 Dan is survived by his wife, Alissa; 
daughter, Abigail and son, Joshua; and his 
beloved dogs, Betsy, Henry, and Annie. 

Dan is also survived by his father, G. Phil 
Berryman, of Bandera, Texas; his mother, 
Sharon T. Berryman, and sister, Julie Ber-
ryman, both of Ashburn, Va.; his brother, 
P. Brian Berryman, of San Antonio, Texas; 
and his mother-in-law, Carol Sherman, of 
Round Pond.
 Dan’s family would like to thank the 
Central Maine Medical Center ICU nurses 
and medical staff. They provided guidance 
and support during a difficult period.
 A private family memorial will be 
held at a later date.
 Memorial donations may be made to 
Midcoast Humane, 190 Pleasant St.,
Brunswick, ME 04011.

Daniel S. Coolidge
 Daniel S. Coolidge died peacefully at 
home on Sept. 3 after a battle with cancer.
 Dan was born Sept. 20, 1948, to John 
and Mary Louise Coolidge and was a grad-
uate of the University of Bridgeport. He 
earned a B.S. in computer engineering and 
a Juris Doctor degree from Harvard Law 
School. After law school he practiced law 
for over 40 years.
 Dan leaves his two daughters, Lil-
lian Olivier and Lydia Haas, his siblings, 
Duncan and Deanie, and his wife, Joanna 
Sumner. He leaves four grandchildren and 
many friends.

Nicole Marie Vitagliano 
 Nicole Vitagliano, age 36, of Orange, 
passed away on August 14, 2021 after a 
courageous battle. Born and raised in New 
Hampshire, Nicole cherished her relation-

IN MEMORIAM  continued on page 14

Community Notes

Coming & Going
 Bernstein Shur welcomed Elliot Brake, 
Matt Miller, Jessica O’Rourke-Suchoff, 
Carolyn Bird, Jana Caty, and Samuel As-
canio to the firm’s offices in Manchester and 
Portland, Maine. 
 Anthony Bistany will lead newly 
opened New Hampshire and Massachusetts 
offices for the firm of Messner Reeves LLP.
 McLane Middleton announced that at-
torney Joshua Silverstein has been admitted 
to the New Hampshire Bar.
 Attorneys Nicole Waldow Austin and 
Jennifer P. Lyon have joined Sheehan Phin-
ney. Both will work primarily out of the 
firm’s Manchester office.
 Cook, Little, Rosenblatt & Manson is 
pleased to announce that Tavish M. Brown 
has become associated with the firm in the 

commercial litigation practice. 
 Law Offices of Pamela P. Little, PLLC 
are pleased to announce that Nancy L. To-
masko has joined the firm as an Associate 
Attorney.
 Morneau Law proudly welcomes Ryan 
J. Correia whose practice focuses on Fam-
ily Law and Amanda K. Steenhuis whose 
practice focuses on estate planning and fam-
ily law.
 Cronin Bisson & Zalinsky is pleased to 
announce Christopher B. Drescher is now 
a member of the firm. Chris will focus his ef-
forts on land use and municipal law.
 Pastori | Krans welcomes Kathleen A. 
Davidson whose practice will focus on em-
ployment law, family law and commercial 
litigation.

 The New Hampshire Women’s Bar 
Association invites you to an evening 
walk with Roxie J. Zwicker, author of the 
bestselling book Haunted Portsmouth on 
Thursday, October 28, 2021 at 5:30 p.m. 
in downtown Portsmouth.
 The NHBA’s Lawyer Referral Ser-
vice needs attorneys willing to accept 
cases dealing with immigration matters 
and Covid-19 vaccine mandates. LRS also 
needs local counsel for prospective clients 
seeking representation on a broad range of 

matters in Coos and 
Grafton Counties.  
  Christine M. 
Hanisco of The 
Stein Law Firm 
in Concord, New 
Hampshire has been 
elected Vice Chair 
of the Executive 
Committee of Re-
solve New England.
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Is pleased to announce 
Attorney Christopher B. Drescher 

is now a member of our Firm 

 
Attorney Drescher joins the firm after many years in 

practice with his father – the incredible William 
Drescher, who sadly passed last year.  Chris will 
focus his efforts on land use and municipal law. 

 
CRONIN BISSON & ZALINSKY, P.C. 

722 Chestnut Street 
Manchester, NH  03104 

www.cbzlaw.com 

VISIT pastorikrans.com 
CALL 603.369.4769

Kathleen A.
Davidson

PROUDLY WELCOMES 

Kathleen focuses on  
employment law, family law  
and commercial litigation.

Kathleen has been 
practicing law since 
2009. She is admitted 
in New Hampshire and 
Massachusetts. She 
graduated from the 
University of Maine 
School of Law, cum 
laude.

STRONG ADVOCATES,  
IN AND OUT OF THE COURTROOM

82 NORTH MAIN STREET, SUITE B, CONCORD, NH 03301

s h e e h a n . c o m

Boston  •  Concord  •  Manchester  •  Portsmouth  •  Upper Valley

Nicole Waldow Austin
603.627.8128
naustin@sheehan.com

Corporate |  Healthcare

Sheehan Phinney is pleased to announce that Nicole Waldow Austin 
and Jennifer Lyon have joined our Manchester office.

Welcome, Nicole and Jennifer.

Jennifer Lyon
603.627.8394
jlyon@sheehan.com

Business Litigation

Prior to joining the firm, Nicole served as a law clerk to the 
Honorable Anna Barbara Hantz Marconi, Associate Justice of 
the NH Supreme Court. She was a Daniel Webster Scholar at 
UNH School of Law, where she worked as a legal resident for 
the Honorable Landya B. McCa�erty, Chief Judge of the United 
States District Court for the District of NH, interned for the 
ACLU-NH, served as a Teaching Assistant for Civil Procedure 
and Constitutional Law, and served as Editor-in-Chief for the 
UNH Law Review. She is admitted in NH, MA, and before the 
United States District Court for the District of NH.

Prior to joining the firm, Jennifer was an intern at the U.S. 
Attorney’s O�ice for the District of NH, a judicial intern at the 
Rockingham County Superior Court and did appellate work at 
the ACLU-NH Immigrants’ Rights Project. While at UNH School 
of Law, she was a Teaching Assistant, a Research Assistant and 
assisted the Rudman Center with an amicus brief for the NH 
Supreme Court. Jennifer completed the Daniel Webster Scholar 
Honors Program and served as a senior editor for the UNH Law 
Review. Jennifer  is admitted in NH and before the United States 
District Court for the District of NH.
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We are pleased to announce that 

Tavish M. Brown
has become associated 

with the firm in the 
commercial litigation practice. 

Tavish will focus on complex commercial litigation, and advise clients in the areas 
of employment matters, non-competition agreements and other restrictive covenants, 

trade secrets, trademarks, copyrights, and other forms of intellectual property, 
shareholder and partner disputes, contract actions, and other commercial disputes. 
He also has experience in the areas of construction litigation and probate litigation.

Tavish is a 2017 graduate of Boston University School of Law and a 2013 graduate of 
Western University and previously practiced at a large law firm in Manchester.  

He can be reached at 603-621-7116 or at t.brown@clrm.com. 

We are proud of our colleague
 Kevin P. Rauseo 

becoming a Circuit Court Judge. 

While we will miss Kevin very much, we are also 
very happy for the State of New Hampshire.

20 Trafalgar Square, Suite 505, Nashua, NH 03063
Telephone: 603-883-5501  •   Fax: 603-880-0458

http://www.nashualaw.com

Law Offices of Pamela P. Little, PLLC 
are pleased to announce that 

Nancy L. Tomasko
has joined the firm as an Associate Attorney. 

103 Roxbury St, Ste 203 • Keene, NH 03431 • 603 355-8005
nancy@pamlittlelaw.com  •  www.pamlittlelaw.com

Nancy graduated from Vermont Law School in 
2020. She is admitted in New Hampshire and 
Vermont. Nancy will assist clients with:
• Estate planning
• Probate administration
• Guardianships
• Real estate transactions

ATTORNEY
RYAN J. CORREIA

Ryan Correia understands your family ‘s wellbeing is your 
first priority. He is focusing his practice on family law and will 
represent clients living in New Hampshire.

El abogado Correia está listo para apoyar a nuestros clientes de 
habla hispana.

Tel:  (603) 943-5647 • Info@MorneauLaw.com • MorneauLaw.com
We Offer Zoom Video Calls

FAMILY LAW • ESTATE PLANNING
PROBATE

MORNEAU LAW PROUDLY WELCOMES

ATTORNEY
AMANDA K. STEENHUIS

Amanda Steenhuis is committed to helping you and your 
loved ones feel confident about the complex legal decisions 
you face. 

She is focusing her practice on estate planning and family 
law and will represent clients living in New Hampshire.



www.nhbar.org 14 OCTOBER 20, 2021 NEW HAMPSHIRE BAR NEWS

Professional Announcements

Pastori|Krans is pleased to recognize four of its attorneys,  
selected by their peers for inclusion in Best Lawyers® 2022. 

82 North Main Street, Suite B,  
Concord, NH 03301

VISIT pastorikrans.com
CALL 603.369.4769

Attorney Terri Pastori Attorney Beth DeragonAttorney Heather KransAttorney Kathleen Davidson
Peer selected for inclusion in Best Lawyers®  
practicing in Employment Law – Management, Employment 
Law – Individuals, and Litigation – Labor & Employment

Peer selected for inclusion in Best Lawyers®  
practicing in Employment Law – Management

Peer selected for inclusion in Best Lawyers®  
practicing in Family Law

Peer selected for inclusion in Best Lawyers®  
practicing in Employment Law – Individuals

STRONG ADVOCATES, IN AND OUT OF THE COURTROOM.

ship with friends 
and family who con-
tinue to be located 
within the state. 
Predeceased by her 
parents Harry (Sr.) 
and Joyce McKin-
non (nee Pray) as 
well as her sister 
Kristi McKinnon, 
Nicole is survived 
by her loving hus-
band Erik; most adored children Ella Eliz-
abeth, age 18 months and Noah Harry, age 
four; brother Harry (Juliet) McKinnon, Jr.; 
sisters Kelly McKinnon, Beverly (Peter) 
Dubiel, Donna (Timothy) Hajjar, and Re-
bekah (Jeffrey) Bourdeau.
 Nicole’s greatest passion was that of 
being a mother to her children, although 
she was also earnestly committed to the 
wellbeing and betterment for ALL chil-
dren. Earning her Juris Doctor degree, 
Nicole practiced law for the State of Con-
necticut Department of Children and Fam-
ilies, further illustrating that steadfast de-
votion.
 Nicole is best remembered as a most 
genuine and authentic individual her self-
lessness was absolute, she was always 
available as a sounding board and for sup-
portive advice; although having a repu-
tation for her “non-filter” counsel, she 
respectfully delivered the honest truth in 
any situation. Long considered the ‘glue’ 
that held friendships and relationships to-
gether, Nicole placed great emphasis on 

those in her life, the little things were what 
mattered. She has been and will continue 
to be regarded as the quintessential best 
friend every person should have in their 
life. A sense of honor is felt among those 
that were able to share in Nicole’s spirit 
and friendship. Her husband Erik, children 
Ella Elizabeth and Noah Harry are what 
Nicole lived for, for whom she was most 
devoted, and they will always remain her 
beacon of joy. The bar for motherhood was 
set to the top rung for Nicole; therefore it 
comes as no surprise that those who knew 
her deemed her a fantastic mother! A non-
believer of cutting corners and/or quitting, 
she was a fighter through-and-through.
 In lieu of flowers, donations may be 
made to the Vitagliano children’s educa-
tion fund by visiting their GoFundMe 
page.

Daniel J. Mullen
 Daniel J. Mullen, passed away peace-
fully at his home with 
his family by his side 
on Friday, October 
1, 2021. He was 67 
years old.
 Dan was born 
December 25, 1953 
in Erie, Pennsylvania 
to Dorothy (Plichta) 
Mullen and John P. 
Mullen. Dan moved 
with his family to 
Peabody, Massachusetts at the age of five, 
where he graduated from St. John’s Pre-
paratory High School. He graduated cum 
laude in 1975 from Georgetown Univer-

sity, where he was also a member of the 
baseball team. In 1978, he received his 
J.D. from Villanova University School of 
Law, where he was a member of the Honor 
Board and President of the Student Bar As-
sociation.
 Dan was admitted to the New Hamp-
shire Bar in 1979. He served as Chief of 
Staff, Chief of the Civil Bureau, and Di-
rector of the Federal Litigation Unit in the 
N.H. Attorney General’s Office for more 
than 25 years. He represented officials 
and employees of over 100 state agen-
cies in both Federal and State Courts. In 
2006, Dan joined the firm of Ransmeier 
& Spellman as a director and shareholder 
and served on the executive committee for 
many years. In private practice, he repre-
sented municipalities in litigation and ap-
peals focusing on administrative and mu-
nicipal law and on employment and labor 
law. Dan was admitted to practice in the 
U.S. Supreme Court, the U.S. Court of Ap-
peals 1st, 4th, and 10th Circuits, and the 
U.S. District Court of New Hampshire.
 Dan’s greatest joy was his family. It 
was in Concord that Dan met his wife, Mi-
chelle. They married in 1986 and settled in 
Bow and later in Concord. Together, they 
raised five children. He was a proud par-
ent and grandparent, and modeled steadfast 
integrity, respect, charity, and humility for 
Michelle and their children. Dan was an 
engaged and loving grandfather, delight-
ing in his three beautiful grandchildren and 
watching them play and grow. Dan was 
involved in community youth and high 
school sports, and was an avid golfer, often 
found on the greens of Concord Country 

Club. He was a lover of sports, especially 
the Boston Red Sox, but his favorite teams 
were the high school and college teams of 
his children. He seldom missed a game, 
traveling throughout New England and be-
yond to watch them play.
 In work and in his personal life, Dan 
was a champion for everything good and 
right. He was a kind person who quietly 
impacted the lives of many. Dan was for-
tunate and so thankful to receive count-
less cards, notes, and visits over the past 
weeks, a true testament to and celebration 
of his legacy - a life of unwavering faith, 
uncompromising character, and uncondi-
tional kindness. His family will cherish 
these memoirs and memories in the days 
and years to come.
 Dan is predeceased by his parents, 
Dorothy (Plichta) Mullen and John P. 
Mullen. He is survived by his wife of 35 
years, Michelle (Cormier) Mullen; their 
children, Allison Mullen Metz and her 
husband, Christian; Thomas Mullen; Jack 
Mullen and his wife, Lindsay; Erin Mullen 
and her fiancé, Evan Devanny; and Annie 
Mullen; his sisters, Kathleen Alosso and 
her husband, John and Patricia Wheaton 
and her husband, Mark. In the years since 
his diagnosis, he was blessed with three 
grandchildren, Cora and Owen Metz, and 
Everett Daniel Mullen. He will always be 
remembered by numerous extended family 
members, including nieces and nephews, 
and many colleagues and dear friends, 
whose lives were enriched by him in so 
many ways.

y In Memoriam from page 11
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CALL FOR
NHBA AWARDS
NOMINATIONS

Each year, the New Hampshire Bar Association presents awards at its Midyear Member 
Meetings to recognize outstanding achievement and service among Granite State attorneys. 
We encourage you to nominate your peers for the following awards. Details and  
full requirements for each award, as well as a list of past recipients, can be found at  
nhbar.org/bar-awards/

VICKIE M. BUU ELL AWARD FOR COMMUNITY SERVICE

This award honors the memory of Vickie M. Bunnell, “A Country Lawyer,” and applauds the 
community spirit that is a hallmark of our profession. It is presented annually to an attorney 
from a small firm (four or fewer attorneys) who has exhibited dedication and devotion to 
community by giving of their time and talents, legal or otherwise.

DISTINGUISHED SERVICE TO THE PUBLIC AWARD

This award is presented to the nominee who best exhibits service to the public on behalf  
of the administration of justice.  

OUTSTANDING SERVICE IN PUBLIC SECTOR I  PUBLIC INTEREST LAW 
AWARD

This award is presented to a NHBA member (or an organization employing NHBA  
members) who has at least five years of service in government service, military service,  
law enforcement, public interest law services, or at a 501(c)(3) non-profit organization.  

PHILIP S. HOLLMAN AWARD FOR GENDER EQUALITY

This award is presented by our Gender Equality Committee and honors Judge Hollman’s efforts 
as a stalwart advocate for gender equality in the legal system. Award recipients are those who: 
•  exhibit dedication to promoting respect and fair treatment toward all members of the  

judicial system
•  seek to promote gender equality through leadership and educating others
•  have taken initiatives in matters of gender equality and been a role model in this area

Submit nominations by NOVEMBER 15, 2021 to NHBA MYM Awards, 2 Pillsbury St.,  
Suite 300, Concord, NH 03301-3502 or email Allison Borowy at aborowy@nhbar.org .  

MARK YOUR CALENDARS!
Awards to be presented at NHBA’s 
Midyear Member Meeting  
on February 18, 2022.

PLEASE RESPOND BY NOV. 15
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 Lothstein Guerriero, PLLC

Chamberlain Block Building
39 Central  Square, Suite 202

Keene, NH 03431
603-352-5000

Five Green Street 
Concord, NH 03301
603-513-1919

Weed and the State Constitution
- Greatest Hits over the Decades –

1980s
State v. Ball (1983): officer’s observation of “hand-rolled cigarette” in car did not provide 
reasonable suspicion that driver possessed marijuana.
 

1990s
State v. Sterndale (1995) overruled in part, State v. Cora (2017): There is no “automobile 
exception” to Pt. I, Art. 19 of State Constitution that could justify post-arrest warrantless 
seizure of opaque bag of marijuana from car. But then Cora held that nevertheless, police 
can seize contraband items in plain view inside car without warrant.

2000s
State v. Johnson (2009): Under “open fields” doctrine, police do not need warrant to enter 
defendant’s property and search for marijuana fields growing outside the curtilage of his 
home.

2010s
State v. Blesdell-Moore (2014): Officer’s request to see driver’s tongue to see if driver had 
the tell-tale “green tongue” of the marijuana smoker (also, The Grinch) unconstitutionally 
expanded the scope of a traffic stop.

2020s
State v. Perez (2020): In view of NH’s legalization of medical marijuana and decriminalization 
of possession < 3/4 ounce of marijuana, smell of marijuana coming from vehicle no longer 
per se justifies detention of motorist to conduct criminal investigation.

Appeal of Panaggio (2021): Requiring the workers’ compensation insurer to reimburse the 
claimant for his purchase of medical marijuana was not barred by the federal Controlled 
Substances Act, which still outlaws nearly all possession of marijuana regardless of purpose.

Read about our 24 published appellate victories and more – at www.nhdefender.com/ 
new-hampshire-victories-on-appeal/

Offer Pro Bono Services
at Your Convenience

Free Legal Answers - NH is a virtual legal advice clinic for qualifying 
users to post civil legal questions at no cost. Lawyers can provide brief 
information and basic legal advice without any expectation of long-
term client obligations. It is provided as a service by the ABA and 
NHBA.

Free Legal Answers™ offers a convenient pro bono opportunity 
Easy to fit into your schedule
Offer assistance to the public who are in need
Provide answers 24/7/365 from ANY location with an internet 
connection

nh.freelegalanswers.org

 603 Legal Aid 
celebrates Kather-
ine “Kate” Mor-
neau as the 2021 
recipient of the 
Bruce E. Friedman 
award. The award, 
sponsored by the 
University of New 
Hampshire Frank-
lin Pierce School of 
Law and 603 Legal 
Aid ‘s Pro Bono program, honors the ac-
complishments of a New Hampshire Bar 
member and graduate of the law school 
who exemplifies the commitment to public 
service of Bruce Friedman, the late found-
er of the civil practice clinic at the law 
school and a legend in the world of civil 
legal services in New Hampshire.
 Helping Good People Through Tough 
Times – Morneau Law’s motto. More than 
that, it is a philosophy that Kate and her 
team put into practice each day by provid-
ing clients with strategic and specialized 
legal representation delivered through a 
trauma-informed lens, helping folks re-
solve their legal issues, respecting their 
concerns, and devising a path to resolu-
tion. Each client receives her full attention 
and best effort.
 Kate is a champion to her clients and a 
mentor to all her colleagues, notably in her 
efforts to empower women in the legal pro-
fession in their individual efforts to bring 
civility to the practice of law and create 
healthier communities. Her work with cli-
ents and colleagues has earned her awards 
within her community and statewide, and 
these awards bespeak her passion to uplift 
individuals and families. Being a lawyer is 

more than a job; it is her vocation, a call-
ing she recognized at a young age. Kate 
values networking within the community 
as an opportunity to enhance her practice, 
as demonstrated by her participation in 
professional organizations such as the NH 
Women’s Bar Association, NH Conflict 
Resolution Association, NH Collaborative 
Law Alliance, NHBA Family Law Section, 
and Women Inspiring Women, including 
her recent appointment to the International 
Academy of Collaborative Professionals 
(IACP). 
 Kate’s success is built on a business 
model that is inclusive. She values each 
client equally regardless of their financial 
means. Kate is a respected lawyer attract-
ing clients based on positive reputation, 
integrity, and dedication. She routinely ac-
cepts referrals from the Pro Bono Program, 
Lawyer Referral Service, and Modest 
Means Legal Project, skillfully managing 
her practice to serve all her clients. 
 She is a natural leader, educator, and 
mentor. Her passion to serve the commu-
nity resonates through her participation as 
a Pro Bono Program volunteer, touting its 
relevance to the legal profession and pro-
moting participation to new lawyers and 
law students. It is in this vein that Kath-
erine Morneau embodies the spirit of the 
Bruce Friedman award. She illustrates the 
civil practitioner’s responsibility to honor 
the privilege bestowed upon them in the 
administration of justice.
 You are invited to join the Universi-
ty of NH Franklin Pierce School of Law 
and 603 Legal Aid on January 19, 2022, at 
5:30 pm as we honor Attorney Katherine 
Morneau’s achievements and present her 
with the Bruce E. Friedman award. Fur-

Katherine J. Morneau Named Recipient of 2021 Bruce E. Friedman Award

 In light of the recent 603 Legal 
Aid merger, the New Hampshire Bar 
Association would like to provide a re-
minder that we still offer two Pro Bono 
services to the public: Free Legal An-
swers and LawLine. 
 Free Legal Answers was devel-
oped by the American Bar Association 
and is described as a virtual legal ad-
vice clinic. Participants apply online 
and are permitted to submit a legal 
question to a confidential online mes-
sage board. Volunteer attorneys can 
then review the questions and decide 
what to answer, providing information 
and/or advice. This service is a great 
resource for people who have simple 
legal questions or are unable to retain 
counsel and need specific information. 
It is also a pro bono volunteer opportu-
nity that fits into any schedule. To par-
ticipate, visit nh.freelegalanswers.org.  
 LawLine is a telephonic legal as-
sistance clinic which occurs on the sec-

ond Wednesday of every month from 
6:00 p.m. to 8:00 p.m. During this time, 
volunteer attorneys agree to anony-
mously provide free legal information 
and/or brief legal advice to the public. 
Attorneys may even have staff mem-
bers field incoming calls. LawLine 
volunteers have described their expe-
rience as rewarding, fun, and a great 
team-building experience. Volunteers 
are encouraged to order dinner and to 
submit their receipt for reimbursement 
from the Bar. LawLine currently needs 
volunteers for Wednesday, December 8 
and there are also a few open months in 
2022. 
 If you wish to take part in Law-
Line, contact Linda Sutton at the Law-
yer Referral Service, 603-715-3245. 
The only requirement is that you must 
have a hard-wired phone system, as 
we are unable to forward LawLine to 
web-based telephones. Please consider 
volunteering!

thermore, throughout the month of Janu-
ary faculty and students will conduct a Pro 
Bono Pledge Drive. No monetary donation 
requested, only your skills, character and 
integrity required!
 See related information on Pro Bono’s 
annual October celebration of volunteer ef-

forts and opportunities, watch for the return 
of Pro Bono’s Criminal Record Annulment 
Clinic posted in upcoming e-Bulletins and 
check out social media for related volun-
teer and staff activities! To connect with 
Pro Bono, email probono@603legalaid.
org or call 603-224-3333 ext. 203.  

Looking to Volunteer? 
Look No Further than the NHBA’s Free Legal 

Answers and LawLine 
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Reflections on momentous change throughout 2021:

• Virtual programming sustained our response to pressing issues. 

• DOVE Project participated in effort to offer online access to survivors 
for DV and stalking petitions.

• June 1, 2021 merger of Pro Bono and Legal Advice and Referral 
Center to form 603 LEGAL AID; creating a single point of entry to 
meet low-income NH litigants needs. 

A crucial action step as outlined in our state’s legal needs study: 
Equal Access to Justice: An Assessment of  Civil Legal Needs in 
New Hampshire

Expand Access to Justice!

Sign up with Pro Bono at probono@603legalaid.org
 or call 603-224-3333 ext. 203

Through the SOLACE program, 
NHBA members can help others in the  
NH legal community (including employees  
and families) who have suffered  
a significant loss, illness or injury  
and who need immediate assistance.

Details and submission form at 
nhbar.org/solace/

How We Support Each Other 
in Times of Need

 SOLACE
IS WHERE YOU FIND IT... WITH OUR MEMBERS

• ABA Books for Bars  
  (discount) 

• Amity Insurance 

• Fastcase 
  (free access) 

• TechConnect / Affinity
  Consulting  (free 
  consultations / tutorials) 

• Clio (discount)
 
• ESQ Sites (discount) 

• Law Pay  
  (free trial period)
  
• Tracers (discount)
 
• MyCase (discount) 

• RPost (discount) 

• Smith.ai (discount)

• ABA Retirement 
  Funds Program 

• CLE programs 

PRACTICE
MANAGEMENT
RESOURCES

                         MEMBER  
                       SERVICES

For more information about these and other member services, visit 

nhbar.org/resources
or contact Misty Griffith, NHBA Member Services Coordinator at  

memberservices@nhbar.org or 603-715-3279
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 The following members were admitted 
to the New Hampshire Bar Association on 
September 9, 2021.

Sana Asstafan, East Providence, RI
George A. Baker, Bedford, NH
Vanessa B. Baron, Antrim, NH
Andrew N. Bettinelli, Boston, Mass.
Alexandre A. Bou-Rhodes, Manchester, NH
Shannon M. Boyce, Fiskdale, Mass.
Arinda R. Brooks, Medford, Mass.
Matthew Bown, Boston, Mass.
Evan T. Caffrey, Washington, NH
Alisha E. Cahall, New York, NY
Elizabeth W. Cochrane, New York, NY
Paul DeTurk, Boston, Mass.
William M. Driscoll, Nashua, NH
Patrick J. Finn, Philadelphia, PA
Chelsea R. Francek, Colebrook, NH

Francis R. Genus III, Franklin, NH
Connor J. Gilbert, Boston, Mass.
David R. Hardy, Hebron, NH
Jared S. Iverson, Concord, NH
Kimberly E. Johnson, White River 
 Junction, Vt. 
Alexander J. Kellermann, Boston, Mass.
Mark M. Madden Jr., Boston, Mass.
Devyn A. Mann, Londonderry, NH
John C. McDonnell, Chicago, Ill.
Stephanie Y. Melhem, Dedham, Mass.
Anthony M. Moccia, Worcester, Mass.
Nicole A. Perreault, Manchester, NH
Aaron D. Rosenberg, Manchester, NH
Marisa K. Roman, Boston, Mass.
Joshua Silverstein, Woburn, Mass.
Andrew C. Strosahl, South Berwick, Maine
Jane C. Wang, Salem, NH

New Members of the NH Bar

 The NH Bar Association would 
like to thank the attorneys of Fam-
ily Legal Services, for taking part in 
September’s LawLine on Wednesday 
the 8th.  They fielded over 20 calls 
from the public on a variety of legal 
issues, including family law, probate, 
landlord/tenant, and criminal law. 
 We are currently seeking indi-
viduals to answer LawLine calls on 
December 8, 2021, from 6:00pm to 
8:00pm. The Bar forwards phone 

calls from people who are looking 
for general legal advice and informa-
tion. We can forward calls to up to 20 
different phone numbers, as long as 
they are landlines. The Bar provides 
a light dinner for all volunteers. 
 For more information or to vol-
unteer for a LawLine event in 2021, 
please contact NHBA LawLine Co-
ordinator, Linda Sutton at lsutton@
nhbar.org. 

Lawline Thank You
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Your clients’ ideas are their future. Are they  

doing enough to protect it? 

 

If not, we can help! 
 
 
 
 
 
 
 
 
 

With 25 years experience, we offer you large firm  
expertise with a small  firm touch.   

547 Amherst Street, 3rd flr • Nashua, NH 03063-4000                                  
Office: 603.886.6100 • www.mcr-ip.com • info@mcr-ip.com 

BARd e v e l o p i n g  f u t u r e 

BAR 
STARS
«

MEET THE CLASS OF 2022! 
(& Our Alumni)

a special publication of the

COMING THIS MONTH!

This digital commemorative booklet features the NHBA Leadership Academy 
Class of 2022 and recognizes the program’s history and alumni.

Watch e-Bulletin for details on downloading your copy.

Digital copies of our Member Guide, 2021 50-Year Member Booklet, 
Succession Planning booklet, and other publications are also available  

at nhbar.org
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Star Sargent Dargin
Pleasant Vines Publishing, 2018

By Lynne Sabean

 There are several reasons to like “Lead-
ing with Gratitude: 21st Century Solutions to 
Boost Engagement and Innovation:” the au-
thor is reasonably local, the book is a quick 
read, and she writes with the clarity many 
lawyers appreciate. Dargin’s tone is down to 
earth and approachable; within a few pages, 
you may feel as if you’ve known her your 
whole life. She’s also a New Englander, so 
she “gets” Granite Staters (including several 
well-known area leaders whose names she 
casually sprinkles throughout her discus-
sions.)  
 Leading with Gratitude is also a 21st 
century approach to a theme that’s been writ-
ten about for hundreds of years and from a 
myriad of perspectives: how tweaking your 
character traits may change your response 
to the world and how the world responds to 
you.  Each chapter closes with takeaways; if 
you’re pressed for time, read those first. Ad-
ditionally, quite a few questions offer ample 
opportunities for reflection and discussion, 
making the book a solid choice for a book 
club.
 Since gratitude makes you emotionally 
open, some see it as a weakness. However, 
Dargin assures her readers that being a “con-
scious practitioner of gratitude” doesn’t make 
one weak. She advocates using “conscious 
appreciation as a way of being, an action-
able approach that results in positive engage-
ment and innovation.” While gratitude can 
be practiced at any level of an organization, 
she targets leaders because they “set a com-
pany’s culture and tone” and because they’re 
the ones who have the authority to make the 
greatest impact in an organization.
 Dargin acknowledges that different or-
ganizations may have different values and 
beliefs. Even so, she says, gratitude is a lead-
ership value that transcends such differences. 
She points out that the benefits of gratitude 
include the ability to deal more effectively 
with change and the unknown. And when 
the situation really calls for it, gratitude can 
help you more readily accept “what is.”  She 
compellingly argues that leading with grati-
tude has the potential to transform stressful, 
fear-based environments into more positive, 
healthy, and harmonious ones. She discusses 
using gratitude as a way for employees to 
feel connected and valued, suggesting that 
people who feel this way also tend to be more 
productive. 

 
Improving a company’s bottom line while 
also improving its work environment, is a 
tempting idea. Nevertheless, some battle-
weary readers may smirk and shrug off Dar-
gin’s insistence that it only takes one person 
to change a toxic culture via the “ripple ef-
fect.” She notes that real change begins 
when a leader starts to see the impact of their 
behavior on others. She point out that, as 
with the development of any habit, cultivat-
ing gratitude is something that needs to be 
worked on every day. She also offers tips for 
making a quick shift to gratitude, which can 
be helpful in dealing with immediate crises.
 Dargin further suggests that practic-
ing gratitude is a good way to both increase 
self-awareness and develop ways of dealing 
with strong personalities. While some may 
dismiss certain parts of the book as little 
more than a cloying ode to the joys of “valu-
ing differences,” the prudent reader will find 
nuggets of wisdom scattered throughout its 
pages.
 So why the focus on gratitude and not 
on some other virtue? Dargin sees gratitude 
as the foundation upon which other quali-
ties can be built.  She spends a considerable 
amount of time discussing the interplay be-
tween gratitude and other traits such as hap-
piness, mindfulness, optimism, and trust. 
Because her techniques involve “acknowl-
edging the hard realities” of situations – 
rather than merely wishing them away with 
new-age platitudes – Dargin mostly avoids 
falling into the cesspool of “toxic positivity.”
 Dargin includes charts showing the 
difference between coming from a place of 
gratitude and one of fear, anger, and indif-
ference. Don’t skip these: most readers will 
learn something from them. Importantly, she 
also touches upon the obstacles and distrac-
tions preventing a leader from showing grati-
tude, as well as developing a gratitude plan 
and revising it regularly.
 Just as important as knowing what’s in a 
book is knowing what it is not. For instance, 

“Leading with Gratitude” is not going to help 
you define all the traits of a good leader (and 
identifying which ones your people lack). 
It’s also not going to teach you how to cre-
ate benchmarks and measure success. Fi-
nally, because it was written pre-pandemic, 
it also won’t discuss how COVID-19 and its 
variants have changed what it means to be a 
leader and to whom gratitude may be owed 
these days.
 Because this book left me hungry for 
more, I next turned my attention to a Janu-
ary 2012 Notre Dame Journal of Law, Ethics, 
and Public Policy article on “Lawyers and 
Gratitude.”  It proposed that attorneys should 
“cultivate, feel, and act upon a special type of 
gratitude” which the author calls “legal grati-
tude.”
 Author Reed Elizabeth Loder, with Ver-
mont Law School, considers gratitude to be 
“among the daily gestures of legal practice 
that reflect lawyers’ intuitions and charac-
ter.” Like Dargin, Loder recommends “con-
sciously nurturing the emotion.” But Loder’s 

examples of some obstacles to gratitude bet-
ter reflect an attorney’s reality of high bill-
able hour requirements, crowded dockets, 
understaffing, limited resources, and heavy 
caseloads,
 Loder also speaks of “collective grati-
tude” which, as its name suggests, exceeds 
any one person. And as Dargin also sug-
gests, Loder believes in consistently practic-
ing gratitude over time so that it becomes a 
second-nature virtue. 
 Perhaps the most intriguing part of 
Loder’s article is when she questions wheth-
er morally-engaged lawyers actually threaten 
the profession and whether amoral attorneys 
are preferable because they “don‘t suffer val-
ue conflicts and moral distractions.” It’s ex-
actly the type of question you might expect 
her to ask a new crop of 1Ls. She concludes 
that gratitude pushes a lawyer’s perspective 
outward, where they can truly care about 
case outcomes and working to better society.

Lynne Guimond Sabean, Esq. is  the NHBA’s 
Director of Market-
ing, Communica-
tions, and Member 
Outreach. She began 
mid-pandemic, only 
a few weeks after 
her previous job was 
eliminated due to the 
outbreak. For this 
and more, she is ex-
tremely grateful.

Book Review

Leading with Gratitude: 21st Century Solutions to Boost Engagement and Innovation

“Dargin acknowledges that 
different organizations may have 
different values and beliefs. 
Even so, she says, gratitude is a 
leadership value that transcends 
such differences.” 
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EXPERIENCE TAKES  ROOT

To play off its tree theme, we named our newest publication 

EXPERIENCE TAKES ROOT
(But we’re fairly certain that you’ll soon be calling it 

“The Book of Wisdom.”)

We wanted to do something a little special this year for those 
who are celebrating 50 years of NHBA membership. 

This digital booklet, published in June 2021, includes some of their 
most useful advice, valuable insights, and yes, moments of wisdom. 

We hope you’ll download it to your favorite electronic devices and refer to it 
again and again. Download it today at nhbar.org.

Maine Case?
Refer your clients with confidence to

Maine’s most respected plainti�s’ law firm.

Your client’s success is our shared goal.

Together, let’s win. 

800.244.3576     
bermansimmons.com

WE MAKE THE DIFFERENCE
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By Ethan Dewitt, New Hampshire Bul-
letin 

 In the weeks since the abrupt end to 
the nationwide eviction moratorium, at-
torneys and judges have raced to dampen 
its effects. Eviction court judges have 
used the bench to promote federal rent-
al relief. Legal assistance organizations 
have doubled down on their efforts to 
take on clients. Aid agencies have ap-
peared in court to help tenants and land-
lords directly. 
 Now, after a seven-month trial peri-
od in two courts in the state, New Hamp-
shire’s judicial branch is building up a 
new tool in the effort to reduce unneces-
sary evictions: mediation.
 Starting in November, circuit courts 
in Concord, Manchester, and Nashua 
will host in-house mediators to attempt 
to stave off eviction proceedings and get 
both landlord and tenant to talk it out.
 The new program will devote up to 
$450,000 to two systems: eviction diver-
sion and the Landlord and Tenant Media-
tion Program.
 The Eviction Diversion Program 
will allow any landlord or tenant in the 
state to initiate a remote meeting with the 
opposing party ahead of an eviction no-
tice. 
 The Landlord and Tenant Media-
tion Program, meanwhile, will provide 
tenants and landlords who are going 
through an eviction process an opportu-
nity to meet in a private room, provided 
their case is being heard in the Concord, 
Manchester, or Nashua circuit courts. 
 Both programs were approved by the 
Executive Council on Sept. 15. And both 
build on an earlier program in Concord 
and Claremont that started in February.
 Proponents of the new system, in-
cluding the judges themselves, say that 
pushing landlords and tenants into me-
diation has real benefits. The process 
can allow landlords to craft new ar-
rangements that might allow a tenant to 
stay – including by using funding from 
the state’s Emergency Rental Assistance 
Program. 
 And even in cases where the tenant 
has to leave the apartment, mediation can 
allow the two parties to negotiate a de-
parture that gives the tenant enough time 
to search for a new place to live. Nego-
tiating a settlement can also prevent a 
formal eviction from being marked on a 
tenant’s record – a significant barrier to 
future accommodation.
 “If they can do that, it avoids having 
that black mark of a case being brought 

against them as a tenant, which is then 
public record,” said Judge David King, 
the administrative judge for the state’s 
circuit courts.  
 But Elliott Berry, an attorney with 
New Hampshire Legal Assistance and 
the organization’s housing project direc-
tor, cautioned that mediation is only one 
tool for tenants to pursue to stay in their 
homes – and isn’t a silver bullet. 
 “Mediation can be an effective tool, 
however tenants without representation 
may be unaware of defenses to an evic-
tion that can preserve their housing and 
their rights,” Berry said in a statement. 
“Any tenant facing an eviction case 
should seek legal advice or representa-
tion via 603 Legal Aid.”
 Both programs seek to insert a ne-
gotiation session into the typical eviction 
procedure. 
 In New Hampshire’s standard evic-
tion process, a landlord will issue a writ-
ten eviction notice to a tenant. The land-
lord will then file a landlord and tenant 
writ with the local circuit court, which 
will also be served to the tenant. At that 
point, the tenant has the option to request 
a hearing to contest the eviction. If the 
tenant succeeds, the eviction can’t pro-
ceed. If the landlord succeeds, the court 
will issue a writ of possession, at which 
point the tenant will be legally required 
to move out.
 The Eviction Diversion Program 
aims to preempt that process by allowing 
the parties to set up a mediation before 
the eviction notice is served, or before a 
hearing is scheduled.
 The Landlord and Tenant Mediation 
Program, meanwhile, allows landlords 
and tenants in qualifying courts to agree 
to an in-person mediation, scheduled by 
the court so that it precedes the hearing 
itself. Sometimes, that mediation might 
be scheduled the day of the hearing, giv-
ing both parties a final chance to come to 
an agreement. 
 The idea for the program was first 
put in motion in February. At that time, 
the Centers for Disease Control and Pre-
vention’s moratorium on evictions for 
nonpayment of rent was still in effect, 
meaning tenants couldn’t be removed for 
falling behind on payments. But there 
was uncertainty over how long the mora-
torium would stay in place, and housing 
experts warned of a rush of eviction cas-
es if and when that happened.
 “We anticipated getting over-
whelmed with landlord-tenant filings,” 
King said. The mediation program was 
meant to create a collaborative alterna-

Courts Deploy Mediators as Latest Tool in Effort to Reduce the Number of Evictions
tive for those actions, he added. “These 
are the situations where the best outcome 
would be for the tenant to be able to stay 
in the home.”
 In its trial run, the mediation pro-
gram was limited to landlords and ten-
ants whose eviction process was already 
underway. As a test, the judicial branch 
attempted to set up mediators in Concord 
and Claremont to measure effectiveness. 
 “It never really took off in Clare-
mont because we didn’t have the vol-
ume,” King said.
 But Concord’s program did show 
success. According to numbers last up-
dated in June, out of 29 eviction cases 
that went to mediation from February to 
June, 79 percent of parties were able to 
reach an agreement that kept them out 
of eviction court, according to Margaret 
Huang, the alternative dispute resolution 
coordinator for the judicial branch. 
 Of those who used the process, 90 
percent of both parties felt that they had 
been treated fairly, according to surveys 
carried out by the court system.
 The high satisfaction rate didn’t 
mean the process always allowed the 
tenant to stay in their home. In fact, the 
vast majority of mediated settlements re-
sulted in the tenant having to leave; only 
in 24 percent of cases was the tenant al-
lowed to stay indefinitely. 
 But even when the settlements re-
sulted in the tenant having to move on, 
the process of mediation was much more 
beneficial to the tenant than a court hear-
ing might have been, Huang argued.
 One measure of that can be seen in 
the average number of days that tenants 
who reached settlements were given to 
move out: 35. The standard eviction pro-
cess, in contrast, allows for between five 
and seven days after the judge rules in 
the landlord’s favor. 
 The mediation process allows ten-
ants and landlords to avoid a series of 
stringent, court-mandated deadlines that 
take effect if the matter goes right to 
court. 
 And the mediation sessions allowed 
for a simple but powerful tool for the ten-
ant, Huang said: a voice in the process. 
 “Our mediators are trained facilita-
tors, so they have had training on how to 
get people to actually listen to each oth-
er, talk to each other, and come up with 
more creative solutions,” Huang said.
 The additional federal funding will 
allow the court to expand that model to 
Manchester and Nashua, putting it into 
the state’s three biggest population cen-
ters. 

cfe certified fraud examiner
NANCY M. CAVALIERI

DRILLING DOWN

FOR FACTS

DIGGING DEEPER

FOR TRUTH

• Fraud Detection 

• Fraud Prevention

• Fraud Investigation

• Litigation Support

• Evidence Driven

(603) 986–3836    nancymcavalieri.cfe@gmail.com

 This fall, King and other circuit 
court officials are adding a new, virtual 
option for landlords or tenants to request 
mediation before an eviction order is 
served – even if they don’t live near the 
cities with in-house mediators. 
 “As we thought more about it, we 
thought maybe there was a way to get 
to these folks before the landlord-tenant 
case was filed in court,” King said. 
 The virtual system, which the court 
system hopes to set up by November, 
will operate much like a hotline.
 “We’ll get the word out to both land-
lords and tenants that this program is 
available and either one can call our of-
fice of mediation and arbitration,” King 
said. After that, the court system will 
attempt to contact the other party three 
times to encourage participation in me-
diation. If both parties agree, a virtual 
meeting will be set up with a court-des-
ignated mediator.
 Discussions on whether those media-
tions would happen by video conference 
or telephone are ongoing, King said.
 The mediations serve another pur-
pose: They can help the court to empha-
size the presence of the rental assistance 
program, which itself can help lead to 
amicable settlements. 
 Earlier this month, the Manchester 
Circuit Court partnered with Southern 
New Hampshire Services, a Community 
Action Program agency that helps dis-
tribute that rental aid. Over a three-day 
period, a representative from the agency 
stationed themselves in a conference 
room just outside the courtroom, work-
ing to get tenants and landlords signed up 
for the rental relief program on the same 
day as their eviction hearing was held.
 The mediation program would not 
necessarily provide the same ability for 
tenants to sign up for the relief in the 
courtroom; that would depend on the 
participation of the CAP agencies.
 But King and Huang said that that 
collaboration, if it can be continued, 
would be a helpful compliment to the 
mediation process. 
 “We’re really hoping to upstream 
cases that otherwise would be filed with-
in the court system,” Huang said. “We 
want landlords and tenants who have a 
dispute or some problem that they need 
help with to use this program.”

This article first appeared in New Hamp-
shire Bulletin on Sept. 24, 2021. 



www.nhbar.org          NEW HAMPSHIRE BAR NEWS OCTOBER 20, 2021 21

                         MEMBER  
                       SERVICES

For more information about these and other 
NHBA member services, visit nhbar.org/resources

Questions? Contact Misty Griffith, NHBA Member Services  
Coordinator at  

memberservices@nhbar.org or 603-715-3279

n Weekly e-Bulletin
n Monthly Bar News
n Discounted advertising rates 
   for members
n Hein Online—archives of
   Bar Journal and Bar News

n Member Guide (updated for 2021)
n Radio Show/Podcast
   (coming later this summer)

n Traps for the Unwary
n Succession Planning Guide
n Experience Takes Root 
   (coming later this month)

Your NHBA Membership Includes Access to

ONLINE & PRINT
MEMBER
PUBLICATIONS
& MEDIA

Periodical Postage paid at Concord, NH 03301

Supporting members of the legal profession and their service to the public and the justice system.May 19, 2021 Vol. 31, No. 12

THE DOCKETINSIDE

Opinions ............................ 5-6
NHBA News ..................... 7-31
NHBA•CLE ......................24-25

Practice Area Section .....32-39
NH Court News ..............40-42
Classifieds .......................43-47 New Hampshire and Massachusetts  

Condominium Laws;  Municipal Sign 
Ordinances and Federal Law: A New 
Hampshire Case; Common Title Defects 
and much much more PAGES 32-39

Member Benefits. Tracers brings access 
to a database of over 43 billion records 
and 6,000 sources of data.  PAGE 7

Judges and Stress. The largest-ever 
survey documenting mental health issues 
and resiliency for judges was undertaken 
in 2020. Read about what New Hamp-
shire judges are saying.  PAGE 2

From the Bench. NH Superior Court 
Judge Amy L. Ignatius provides  some 
perpective on the pandemic. PAGE 4

Covid and the Courts. Are doctors im-
mune to liability in the courts when it 
comes to patients with Covid-19? Cory 
Greeleaf’s article explains. PAGE 40

Real Property Law 2021 [Virtual] Annual 
Member Meeting

Friday, June 25, 2021
Registration is Open!
See pages 18-19 for details

TOGETHER               TOMORROWTOWARD

MURPHY continued on page 30
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By Kathie Ragsdale
 
 Francis “Fran” G. Murphy has ques-
tioned many people in his 30-plus years 
as a civil litigator, but the person he 
would most like to call to the stand died 
some 400 years ago.
 That person is “the true author” of 
the works most often attributed to Wil-
liam Shakespeare, Murphy says, and he 
doubts it is the bald-pated, ruff-collared 
man from Stratford-upon-Avon whom 
most people conjure.
 A shareholder and director at Sha-
heen & Gordon, Murphy is also part of 

an international 
group that pursues 
what is called the 
Shakespeare Au-
thorship Question 
— the argument 
that “the Stratford 
man” could not 
have written the 
plays and sonnets 
attributed to him 
because, among 

other things, he lacked the education, 
world travel and familiarity with the roy-
al court needed to produce those works.

 Murphy is far from the only jurist 
to think so. Indeed, three then-sitting 
Supreme Court Justices – William Bren-
nan, Harry Blackmun and John Paul 
Stevens — held a moot court on the au-
thorship question in 1987, and Stevens 
subsequently wrote in a law-review ar-
ticle that he believed Shakespeare was a 
pseudonym for the true writer.
 The pursuit is a natural one for Mur-
phy, a Rhode Island native who majored 
in English and theater at Rhode Island 
College — while also playing baseball 

 In light of the recent de-
cision by the NH Supreme 
Court to repopen the court 
system, effective May 17,  
the Bar Center will reopen its 
doors to members on June 1, 
2021.  
 For questions, please call 
603-715-3279.

Bar Center to 
Reopen Doors 

Effective June 1, 2021

NH Pro Bono To Merge with  
LARC June 1

The New Hampshire Bar Foundation is 
‘Powering Justice-Propelling Change’

Annual Fundraising Event to be held Wednesday, May 26

Francis G. Murphy: An Attorney With a Thing for the Past 

By Scott Merrill

 On June 1, the NH Pro Bono Referral 
Program and the Legal Advice and Referral 
Center (LARC) will merge to become 603 
Legal Aid.
 The merger was formally announced to 
the public on Thursday, May 6, at the NH 
Campaign for Legal Services Virtual 2021 
Campaign Kickoff Breakfast.
 The product of over two years of plan-
ning, the merger will help to meet a growing 
need of low-income people in New Hamp-
shire seeking free legal services. 
 “This is the single most significant 
change in the delivery of legal services for 
needy citizens in decades,” said George 
Moore, Executive Director of the New 
Hampshire Bar Association and one of the 
original committee planning members. 
“While we started talking about the pos-
sibilities before the pandemic, the ensuing 
shutdown of the economy made the need all 
that more urgent.”
 Newly hired Executive Director Sonya 

Bellafant, said the merger will provide full 
representation for some clients. 
 “We are committed to expanding the 
scope of the services previously offered 
by LARC and Pro Bono,” Bellafant told 
the Bar News. “603 Legal Aid will pro-
vide statewide, centralized holistic in-take 
to readily identify pressing legal issues ef-
ficiently. Our objective is also to expand 
civil legal aid capacity by providing direct 
representation via staff attorneys, pro bono 
counsel and other referrals. These changes 
will ideally expand access and capacity to 
free civil representation to those who are 
struggling to preserve the basic necessities 
of life.” 
 Bellafant was most recently director 
of the Tennessee Senior Law Alliance, and 
was selected to lead the new program after 
a national executive search conducted by a 
collaborative committee of leaders from the 
staff and boards of LARC, Pro Bono and 
NH Legal Assistance. 

MERGER continued on page 8

By Scott Merrill 
 
 The past year has 
proved to be a turning point 
for New Hampshire’s legal 
services community and the 
New Hampshire Bar Foun-
dation is helping to lead the 
charge. 
 On May 26, 2021, the 
Bar Foundation will launch 
its annual fundraising efforts 
with the theme Powering Jus-
tice - Propelling Change. 
 As the charitable arm of 
the New Hampshire Bar As-
sociation and the philanthropic 
choice for many New Hamp-
shire lawyers, the Bar Founda-
tion’s work this year will focus 
on three major initiatives — a 
state-wide Diversity and Inclu-
sion Project, the Moose on the 
Loose Teachers Guide on Civ-
ics Education, and supporting the newly 
formed 603 Legal Aid Call center and 
website. 
 “Each of these efforts highlight the 
important role lawyers fill in our com-
munity as a force for good and as advo-
cates for justice,” said Chair of the NH 

Bar Foundation, James J. 
Tenn, Jr. 
 Consistent with the 
Foundation’s mission 
of identifying emerging 
justice-related issues, the 
Foundation has partnered 
with Parker Analytics, a na-
tionally recognized leader 
in survey and performance 

analysis. Parker will con-
duct a state-wide survey of Bar 
Members to assess the status of 
diversity and inclusion for the 
benefit of the legal profession, 
the justice system, and clients. 
  “This is an excit-
ing and timely project for the 
Foundation, and positions New 
Hampshire lawyers to be at the 
forefront of thought and action 
– based on data – on this criti-
cal issue for the legal profes-
sion and the people we serve,” 

Tenn said. “The survey will benefit New 
Hampshire statewide. While focused on 
legal community it will have a broad im-
pact for private law firms, the court sys-
tem, as well as purchasers of legal ser-
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EXPERIENCE TAKES  ROOT

Services, which raises funds for 603 Le-
gal Aid and New Hampshire Legal Assis-
tance to prevent homelessness, poverty, 
and abuse in the state. She chaired the 
group for three years with the goal “to 
bring the corporate sector into the cam-
paign, and we really succeeded,” she 
says, with more than $1 million raised.
 A native of Catskill, N.Y., she at-
tended local schools before going on 
to Hartwick College in Oneonta, N.Y., 
where she majored in biochemistry. 
Nearing graduation, she realized she 
didn’t want to go to medical school or 
get a Ph.D. like many of her friends, and 
her beloved political science teacher, Dr. 
John Lindell, suggested law school.
 She applied to Franklin Pierce Law 
Center, now the University of New 
Hampshire Franklin Pierce School of 
Law, because of its reputation for excel-
lence in intellectual property law. “That’s 
what you did with a science degree in 
law,” she explains.
 But when she and her first husband 
moved to his native New Hampshire, she 
realized she would likely have to com-
mute to a big city to practice patent law, 
which held no interest for her.
 Instead, she spent years working 
part-time at several New Hampshire law 
firms while raising her two boys. “There 
are things I didn’t want to do that are 
maybe different from other lawyers,” she 
says. “I never was willing to work 80 
hours a week, or weekends, or things like 
that. I didn’t really fit the mold of a big 
law firm job. … It’s always been, what 
does my family, my being, my soul need 
at this time.”
 Among the firms she worked for in 
those early years was Backus Meyer & 
Branch – “where I really learned how to 
be a lawyer,” she says – and where she 
earned the admiration of Jon Meyer, who 
worked with her in some significant em-
ployment trials and hearings.
 “I remember her legal skills, her per-
ceptiveness and her enthusiasm,” Meyer 
says. “I have been impressed and envious 
about how she has combined a varied and 
successful legal career with her creative 
passions.”
 Bodwell also founded the first para-
legal program at Franklin Pierce, and 
taught in the school’s MBA program be-
fore deciding that, with her kids grown, 
she wanted to work full time.
 She gravitated toward healthcare 
law – “endlessly fascinating, endlessly 
important,” she says – and spent the next 
15 years working as legal counsel for 
the Granite Healthcare Network, general 
counsel for Southern New Hampshire 
Health System, and vice president and 
general counsel for Northeast Delta Den-
tal. 
 While she was at Southern New 
Hampshire Health, Southern New Hamp-
shire Medical Center was one of the lead 
plaintiffs in a lawsuit in which 10 hos-
pitals sued the state over cuts to Med-
icaid reimbursement – an issue eventu-
ally resolved with the legislature and the 
Department of Revenue Administration, 
according to Bodwell, who calls the res-
olution “critical in terms of protecting 
that underserved population.”
 While at Northeast Delta Dental, 
“the board and the CEO afforded me and 
my staff the opportunity to spend a lot 
of time advocating for adult dental Med-
icaid benefits in Maine and New Hamp-
shire. It passed and got funded in Maine, 
and passed and will be funded in New 
Hampshire. That’s arguably for me the 

most important work of my legal career. 
… I’ve been very lucky as an in-house 
lawyer to be able to make a difference 
policy-wise.”

 Bodwell now works as benefits and 
coverage counsel at HealthTrust, a risk 
pool providing healthcare coverage to 
New Hampshire public sector employ-
ees, retirees and their families. She lives 
in Concord with her husband, Andy 
Gray.
 A self-described “literature junkie” 
since childhood, she started writing po-
etry more than 20 years ago, but got seri-
ous about it in the late 1990s after hear-
ing poets Lucille Clifton and Maxine 
Kumin read and interview each other at 
an awards event sponsored by the Poetry 
Society of New Hampshire.
 “I was blown away,” she remem-
bers. “I think what got me into poetry 
was hearing poetry read live – the music 
of it, the sound of it, the way you can 
move words around on the page, the 
non-narrativeness of it.”
 Bodwell’s work has appeared in 
PANK, HEART, APIARY and other 
journals and her full-length manuscript, 
Crown of Wild, won the Two Sylvias 
Press 2018 Wilder Prize and was a final-
ist for the 2018 Four Ways Books Larry 
Levis Prize. Several of her poems have 
been nominated for Pushcart Prizes.
 Her works explore the menace, glo-
ry and heartbreak of common experienc-
es – sex, motherhood, loss – but with an 
intimacy that involves the reader in their 
unfolding. A poem about her father, Me-
nashe Sofer – a resettled  Iraqi Jew who 
died of a blood clot at 28 – imagines him 
fully, lighting seder candles and speak-
ing with an accent, even though she was 
only nine months old when he died. 
 Her father was an artist, and one of 
his colorful, abstract works is the cover 
painting for Crown of Wild. Bodwell in-
herited his interest in the visual arts, and 
some of her own drawings are also fea-
tured.
 Fellow poet Gail DiMaggio, who 
met Bodwell at a poetry writing event, 
calls her friend “a remarkable person, a 
natural leader, obviously a very fine law-
yer and a first-rate poet. She’s my first 
reader and I’m hers. It has been a very 
rich and satisfying relationship.”
 Bodwell, who gets up at 4:30 a.m. 
daily to write, is now working on a new 
project exploring “climate change, moth-
ering, mothering the earth, the moon,” 
with a working title of “Drought Prac-
tice.”
 Increasingly, she sees her poetry 
and her legal work informing each other. 
“I’m pretty committed to being authentic 
in all parts of my life,” she says.
 
 

Erica Bodwell gives a poetry reading.    Courtesy 
Photo 

y Bodwell from page 1
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Religious Exemptions in the  
Workplace

 Employment law attorney Beth De-
ragon represents several clients requesting 
religious accommodations from their em-
ployers involving the COVID-19 vaccine. 
Prior to the pandemic, she says, religious 
accommodation requests were rare and 
mainly limited to employees requesting 
time off for religious holidays.
 Anti-discrimination laws that once 
created a workplace culture that discour-
aged discussion about religion while at 
work, Deragon continues, have given way 
to a workplace environment where em-
ployees who are requesting a religious ac-
comodation now must express and poten-
tially defend their religious beliefs to their 
employers. 
 “It goes without saying that religious 
beliefs are deeply personal. Typically, 
employees do not  reveal their religious 
beliefs in the workplace,” she says. “In 
fact, until the vaccination issue,  discus-
sion of religious beliefs in the workplace 
was discouraged due to potential liability 
under state and federal anti-discrimination 
laws.” 
 Title VII Civil Rights Act of 1964 pro-
hibits discrimination based religion, among 
other protected classes. It requires covered 
employers, upon notice of a request for an 
accomodation, to reasonably accommo-
date employees who have sincerely held 
religious beliefs, practices, or observances 
that conflict with work requirements, un-
less the accommodation would create an 
undue hardship to the employer.
 Section 12 of the Equal Employment 
Opportunity Commission’s (EEOC’s) 
guidance on religious discrimination ex-
plains that a belief is “religious,” for Title 
VII purposes, if it is “religious” in the per-
son’s “own scheme of things.” 
 Further, the EEOC’s guidance states 
that an employee’s belief, observance, or 
practice can be “religious” under Title VII 
even if the employee is affiliated with a re-
ligious group that does not espouse or rec-
ognize that individual’s belief, observance, 
or practice, or if few – or no – other people 
adhere to it.   
 While potentially risky, employers 
can challenge whether an employee’s reli-
gious beliefs are sincerely held.  Deragon 
says she has been advising clients who are 
requesting a religious accommodation to 
provide as much information as they are 
comfortable with to validate the sincer-
ity of their religious beliefs.    
 
 “This is unchartered territory,” she 

says, referring to one of her recent cli-
ents where the employer, after receiving 
a detailed account of her client’s religious 
beliefs, requested a follow up panel inter-
view with the employee to discuss the em-
ployee’s religious beliefs.  “Some health 
care providers are asking employees who 
request a religious accommodation from 
the COVID vaccination, ‘Why  didn’t you 
request an exemption for the influenza 
vaccine when that was offered last year’ 
suggesting an inconsistency based on past 
choices that employee made.” 
 While inconsistent behavior is one 
factor that an employer can consider in as-
sessing the sincerity of an employee’s reli-
gious beliefs, the EEOC guidance is clear 
that it is not dispositive.
 One stumbling block for health care 
employers, Deragon says, could involve a 
scenario where a person with a “sincere-
ly” held religious belief seeks a religious 
exemption for the  a COVID vaccine and 
the employer concludes that it would be 
an undue hardship to provide such an ac-
commodation based on  health and safety 
concerns.
 “Not every employee in the health-
care industry works directly with patients. 
A blanket denial of a religious accommo-
dation request based on health and safety 
concerns regardless of the employee’s 
position will likely not comply with the 
law. We went through a pre-vaccine period 
where employees who had to work in the 
workplace were wearing PPE  with a high 
degree of success in terms of mitigating 
transmissibility and where some health-
care positions enabled employees to work 
remotely,” she says. “The employer is re-
quired  to consider the requested accom-
modation and whether there are other ac-
commodations that are reasonable such as 
wearing PPE, social distancing and regular 
testing. If the employer can’t provide any 
accommodation, then it has  to be able to 
articulate what the undue hardship is.”
 While this issue percolates in the court 
system, Deragon says employers are left 
with interpreting the existing legal require-
ments in the context of vaccination re-
quirements without much guidance.
 Media Relations Manager at Dart-
mouth-Hitchcock, Audra Burns, says that 
more than 99 percent of Dartmouth-Hitch-
cock Health (D-HH) employees have com-
plied with D-HH’s Immunization and Ex-
emption Requirements policy for COVID 
vaccination.
 Burns said the hospital is not publicly 
disclosing specific numbers of vaccina-
tions or exemptions but said employees 
who received exemptions will be required 
to follow weekly testing and enhanced PPE 
guidelines.
 “We respect the time and consider-

ation our employees gave to taking this im-
portant step, and we are heartened that the 
overwhelming majority made the choice to 
support and continue the critical work to 
defeat the pandemic,” Burns said. 

Religious Freedom: State and 
Federal Law 

 Derek Januszewski, lead pastor of 
Pachamama Sanctuary in southern New 
Hampshire, uses the ayahuasca plant, a 
traditional Amazonian plant medicine con-
taining dimethyltryptamine (DMT), in the 
ceremonies at his temple.  
 In the United States, DMT is consid-
ered a schedule one drug that can carry jail 
time and/or steep fines for possession. 
 While there is no mention of DMT – a 
drug that produces hallucinogenic effects 
– in New Hampshire’s drug laws, other 
schedule one drugs include heroin, lyser-
gic acid diethylamide (LSD), marijuana 
(cannabis), 3,4-methylenedioxymetham-
phetamine (ecstasy), methaqualone, and 
peyote. 
 Januszewski says the First Amend-
ment protects his religious freedoms and 
he doesn’t spend a lot of time worrying 
about the legal repercussions of possess-
ing ayahuasca. That’s because he believes 
he’s acting within his rights under both the 
United States Constitution and the New 
Hampshire Constitution.
 “I’m lawyered up,” he says. “And if 
I end up having to deal with something I 
have a lot of people behind me as well as 
a solid statement of belief and a text called 
the Ayahuasca Manifesto, and we hold cer-
emonies in a very specific way.” 
 The First Amendment of the U.S. Con-
stitution contains two provisions regarding 
religion: the establishment clause and the 
free exercise clause. 
 The establishment clause prevents the 
government from establishing a state reli-
gion and the free exercise clause protects 
people’s right to practice religion the way 
they please, so long as the practice doesn’t 
go against “public morals” or a “compel-
ling” governmental interest.
 So, while the text is absolute, the 
courts place some limits on the exercise 
of religion. For example, courts would not 
hold that the First Amendment protects hu-
man sacrifice even if a religion required 
it. The Supreme Court has interpreted this 
clause so that the freedom to believe is ab-
solute, but the ability to act on those beliefs 
is not. 
 In Prince v. Massachusetts (1944) the 
Supreme Court held that a state could force 
the inoculation of children whose parents 
would not allow such action for religious 
reasons because the state had an overrid-
ing interest in protecting public health and 
safety.
 “As I understand it the first amend-
ment protects freedom of religion and 
states have their own laws. Each state has 
its’ own protections. Some more restrictive 
than others, and some make more allow-
ances for plant medicines,” Januszewski 
says.  

The Free Exercise Clause: State v. 
Mack and the 1990 Smith Case

 The New Hampshire Supreme Court 
decided a case in Dec. 2020, State v. Mack, 
in the favor of an individual convicted of 
possessing psilocybin, a schedule one con-
trolled substance. 
 The defendant in the case, Jeremy 
Mack, claimed his membership in a Native 
American church required him to use the 
drug for sacramental purposes and this was 
the basis of his appeal with the N.H. Su-
preme Court. 
 Tom Barnard, of the New Hampshire 

Appellate Defender, was appointed coun-
sel for Mack, who’d been arrested and con-
victed in Superior Court. 
 Barnard says he had never had a case 
involving religious freedom and illegal 
drugs but that his argument was clear from 
the beginning.  
 “The issue this case brought up was 
obvious,” Barnard says. “When I looked 
back through the history and understand-
ing of the founders of the state constitution 
going back to the late 18th century and the 
electorate it became clear they had very 
different values than we have today. They 
placed a premium on religious freedom 
and the ability to practice religion without 
state interference.”
 Barnard explained that at the time the 
New Hampshire Constitution was drafted, 
there was less emphasis on equality of 
treatment and avoiding discrimination. In 
fact, he says, there are a lot of exceptions to 
generally applicable laws, which was what 
the state relied on in the Mack case, citing 
a SCOTUS case from 1990. 
 Employment Division, Department 
of Human Resources of Oregon v. Smith 
(1990)  found that generally applicable 
laws could be applied without strict scru-
tiny.  
 The case involved two counselors 
for a private drug rehabilitation organiza-
tion who ingested peyote as members of 
the Native American Church. As a result 
of the employees conduct, they were fired 
and denied unemployment benefits on the 
grounds their behavior was work-related 
misconduct. 
 After making its way through Or-
egon’s courts, the case was sent to the U.S. 
Supreme Court. In a 6-3 decision, with An-
tonin Scalia writing for the majority, the 
Court decided that allowing exceptions to 
state law in cases affecting religion “would 
open the prospect of constitutionally re-
quired exemptions from civic obligations 
of almost every conceivable kind.” 
 In State v. Mack, Barnard says the 
state’s Attorney General’s office argued 
that N.H. should adopt Smith under the 
state constitution.
 “It looked like the argument under the 
tate constitution was strong and that Smith 
was not compatible under the state consti-
tution,” Barnard says.
 And the N.H. Supreme Court agreed, 
using the Free Exercise Clause to inform 
their interpretation of New Hampshire’s 
constitution.
 When it comes to free exercise rights, 
Barnard says New Hampshire’s Constitu-
tion is relatively more protective than other 
state constitutions. 

Will Smith be Overturned? 
 Constitutional Law professor, John 
Graebe, says it was the Smith decision that 
led to the Religious Freedom and Restora-
tion Act of 1993. 
 The RFRA protects the rights of indi-
viduals to exercise their religious beliefs 
even if the burden results from a rule of 
general applicability. It also requires that 
strict scrutiny is applied in cases involving 
religious expression. 
 In situations – such as Januszewski’s 
use of Ayahuasca, or Jeremy Mack’s use 
of psycilocibin in religious sacraments – 
where a law that might be found to intrude 
on free exercise rights, under the RFRA the 
government needs compelling reasons to 
enforce a law against religious adherents. 
 “The RFRA is Federal legislation that 
sought to change what the U.S. Supreme 
Court had done in Smith,” Graebe says.  
 But with the makeup of the current Su-
preme Court and recent decisions, Graebe 
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care agencies that the city of Philadelphia 
hired that would not accept same-sex cou-
ples as foster parents. In the end, one of the 
agencies, Catholic Social Services (CSS), 
refused to comply with nondiscrimination 
requirements that are part of all foster-care 
agency contracts. 
 The case raised the question wheth-
er Smith should be overturned, whether 
CSS’s free exercise rights were violated, 
and whether the government was breaking 
the law by making statements that directly 
contradict an agency’s religious beliefs. 
 The Court decided that Philadelphia’s  
refusal to contract with CSS for foster case 
services, unless they certify same-sex cou-
ples as foster parents, was a violation of the 
Free Exercise Clause.

‘A Messy Area of Law’ 
 Graebe believes the Smith case was 
decided in large part due to the war on 
drugs and that it is vulnerable today. The 
problem of overturning it, he says, lies in 
determining compelling interest. 
 “Freedom of religion is now a much 
more prominent issue, especially among 
conservatives, than it was in 1990. And I 
think that changes the calculus,” he says, 
cautioning that if Smith were overturned 
the door could be opened for a number of 
cases involving “ludicrous claims.”
 During the civil rights movement, for 
instance, there were people who objected 
to some of the civil rights act provisions 
of 1964 on religious grounds, claiming that 
white supremacy was a plank of their reli-
gious beliefs. 
 “How do you not go back to people 
being able to exempt themselves on reli-
gious basis for any law they don’t want to 
comply with?” Graebe asks. “ It’s a messy 
area of the law...and the courts, and govern-
ment, is constrained in how they respond.”
  

says another case like Smith could be taken 
up again, and this time the court would 
likely side with the individual’s right to re-
ligious expression.  
 “The Smith case was the in the 90s 
and we’ve seen more and more of a shift in 
society, and a more sympathetic reception 
from  the Supreme Court with respect to 
claims by religious persons and religious 
organizations,” he says.
 Graebe cited the Masterpiece Cake-
shop case in 2017 – involving a baker’s 
refusal to bake a cake for a gay couple 
on religious grounds – as an example of a 
case where people were ready to revisit the 
Smith. 
 While the Court held the baker had 
free exercise and free speech right to refuse 
to make the cake, Graebe says the Supreme 
Court ducked the issue a narrow ruling that 
sparred Smith. 
 “They found a really narrow ground 
for holding that the Civil Rights Commis-
sion in Colorado was tainted by religious 
bias,” he says.
 But  the court has changed since the 
Masterpiece Cakeshop case was decided, 
Graebe explained, and another case de-
cided in June, 2021, Fulton v Philadelphia,  
had many people believing Smith would be 
overturned. 
 “People thought, well now we’ll get a 
majority of the court to overturn Smith and 
hold that people in these circumstances are 
entitled to a religious exemption,” Graebe 
says. “The big area where this comes up, 
of course, is complying with anti-discrimi-
nation laws that extend protections to LG-
BTQ+ people. But with Fulton the court 
issued another narrow ruling.”
 The Fulton case involved two foster 

By Beth Deragon 

 Prior to the 
pandemic, in the 
employment law 
realm, religious 
accommodation re-
quests were mainly 
limited to employ-
ees who requested 
time off for reli-
gious holidays. 
While employers 
could assess wheth-
er the employee had 
“sincerely” held religious beliefs, con-
testing that issue was typically viewed as 
fraught with legal risk. Due to anti-dis-
crimination laws, there was a workplace 
culture that did not encourage discussion 
of religion at work.  Potentially, an em-
ployee who proselytizes at work could 
create a hostile work environment for 
others, or a supervisor could discriminate 
against an employee based on knowledge 
of the employee’s religious beliefs. The 
most risk averse approach was to avoid 
conversations about religion at work.    
 Now, employees who request reli-
gious exemptions for a mandatory CO-
VID-19 vaccination policy and had pre-
viously kept their religious beliefs to 
themselves, must declare their religious 
beliefs to their employer and, potentially, 
defend or explain the sincerity of those 
beliefs. Juxtaposed against that are the 
legal responsibilities of employers, es-

The Complexities of Religious Accomodation Requests for Covid-19 Vaccines 

pecially in the health care industry, who 
are required to provide a safe work envi-
ronment for their employees. While both 
sides have legitimate concerns, we must 
turn to the existing legal guidance with 
the knowledge that this is a new applica-
tion of the law with very little caselaw to 
inform decision-making in this unique 
situation.  
 The EEOC’s compliance manual on 
religious discrimination states: “Like the 
religious nature of a belief, observance, 
or practice, the sincerity of an employ-
ee’s stated religious belief is usually not 
in dispute and is “generally presumed or 
easily established.” However, accord-
ing to the EEOC manual, employers can 
consider factors, none of which is disposi-
tive, that “either alone or in combination” 
might undermine an employee’s credibil-
ity espousing religious sincerity.  Those 
include: “whether the employee has be-
haved in a manner markedly inconsistent 
with the professed belief; whether the ac-
commodation sought is a particularly de-
sirable benefit that is likely to be sought 
for secular reasons; whether the timing of 

the request renders it suspect (e.g., it fol-
lows an earlier request by the employee 
for the same benefit for secular reasons); 
and whether the employer otherwise has 
reason to believe the accommodation is 
not sought for religious reasons.”1 
 The EEOC also provides examples 
as to the assessment of sincerity.  “For 
example, although prior inconsistent con-
duct is relevant to the question of sincer-
ity, an individual’s beliefs – or degree of 
adherence – may change over time, and 
therefore an employee’s newly adopted 
or inconsistently observed religious prac-
tice may nevertheless be sincerely held. 
An employer also should not assume that 
an employee is insincere simply because 
some of his or her practices deviate from 
the commonly followed tenets of his or 
her religion, or because the employee ad-
heres to some common practices but not 
others.” 2 
 Deciding whether to grant a request 
for a religious accommodation is fraught 
with legal risk for employers where they 
could make the determination based on 
a lack of “sincerity” and/or on the ac-
commodation being an “undue hardship” 
(e.g., “the accommodation is costly, com-
promises workplace safety, decreases 

workplace efficiency, infringes on the 
rights of other employees, or requires oth-
er employees to do more than their share 
of potentially hazardous or burdensome 
work.”).3  If a religious accommodation is 
granted, supervisors who are told of the 
employee’s exempt status must be trained 
to be aware of any biases they or co-work-
ers may have toward the employee who 
received the exemption.  If an employer 
does not grant a religious accommodation 
request, the employee must decide wheth-
er to contest the decision, receive the vac-
cination, or leave employment (with little 
or no prospect of receiving unemploy-
ment benefits).  
 This is a novel, difficult situation for 
employers who are required to provide 
a safe work environment for employees, 
must consider employees’ request for re-
ligious accommodations from getting the 
COVID-19 vaccination and must grapple 
with a workforce shortage.  At the same 
time, employees who request a religious 
accommodation must reveal their person-
al beliefs to their employer, likely for the 
first time.  While the law provides some 
guidance as to how this issue should be 
handled, much is left to discretion and 
judgement calls - until legal actions are 
decided by the courts.  

Footnotes 
1.U.S. Equal Opportunity Commission 
Guidance: Section 12 “Religious Dis-
crimination, https://www.eeoc.gov/laws/
guidance/section-12-religious-discrimin
ation#h_9546543277761610748655186.
2. ibid
3. ibid 
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High Quality, Cost-Effective CLE for the New Hampshire Legal Community

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • Webcasts • Video Replays • and More!

Continuing Legal Educa
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THU, OCT 21 – Noon – 1:00 p.m.
20/20 Ethics: Clear Vision for Transactional Lawyers
 w/ Lenne Espenschied

• Webcast; 60 NHMCLE ethics/prof. min.

TUE, OCT 26 – Noon – 1:00 p.m.
Legal Issues Associated with Commercial 
Websites

• Webcast; 60 NHMCLE min.

THU, OCT 28 – 9:00 a.m. – 4:00 p.m.
Developments in the Law 2021

• Webcast; 360 NHMCLE min., incl. 60 ethics/prof. min.

WED, NOV 3 – Noon – 1:00 p.m.
Border Law & Confidential Client Information (Ethics 
Opinion 2018-19/01)

• Webcast; 60 NHMCLE ethics/prof. min.

FRI, NOV 5 – 9:00 a.m. – 4:15 p.m.
Nuts & Bolts of Family Law

• Webcast; 360 NHMCLE min., incl. 60 ethics/prof. min.

TUE, NOV 16 – Noon – 1:00 p.m.
Withdrawal from Representation

• Webcast; 60 NHMCLE ethics/prof. min.

THU, NOV 18 – 8:30 a.m. – 12:45 p.m.
39th Annual Tax Forum – Part 1

• Webcast; 240 NHMCLE min.

FRI, NOV 19 - 8:30 a.m. – 12:45 p.m.
39th Annual Tax Forum – Part 2

• Webcast; 240 NHMCLE min.

MON, NOV 29 – Noon – 1:00 p.m.
Guess Who’s Coming to Court w/ Stuart Teicher

• Webcast, 50 NHMCLE ethics/prof. min.

MON, DEC 6 – Noon – 1:00 p.m.
When Moonshine Loses Its Luster w/ Stuart Teicher

• Webcast; 60 NHMCLE ethics/prof. min. 

MON, DEC 20 – Noon – 1:00 p.m.
What Lindsay Lohan Teaches Lawyers About 
Substance Abuse w/ Stuart Teicher

• Webcast; 60 NHMCLE ethics/prof. min.

Spotlight on Ethics
with Stuart Teicher
The CLE Performer

 
Guess Who’s Coming to Court?
MON, NOV 29 – Noon – 1:00 p.m.
Webcast, 60 NHMCLE ethics/prof. min.
Join Stuart Teicher for an eye-opening program 
that will help you recognize and learn a few tips 
that can be used to eliminate the hidden bias 
and discrimination in the practice of law.

When Moonshine Loses Its Luster
MON, DEC 6 – Noon – 1:00 p.m.
Webcast, 60 NHMCLE ethics/prof. min.
Lawyers and Substance Abuse – What we all 
need to know about substance abuse in the legal 
profession. The symptoms, causes, pitfalls, and 
treatment options.

What Lindsay Lohan Teaches 
Lawyers About Substance Abuse
MON, DEC 20 – Noon – 1:00 p.m.
Webcast, 60 NHMCLE ethics/prof. min.
Ms. Lohan has had a checkered career…which 
has been plagued by substance abuse.  Believe 
it or not, there are a lot of lessons that lawyers 
could learn from her story. Come listen to the 
tales of a Hollywood “legend” and learn lessons 
that could help lawyers avoid the perils of 
substance abuse.

OCTOBER 2021

NHMCLE WE DO THE 
REPORTING FOR YOU!

How to Register
All registrations must be made online at 

www.nhbar.org/nhbacle
(if you missed any of the previously held programs, 

they are now available ON-DEMAND)

Have an idea for a CLE? Reach out to the Professional Development team or a member of the CLE Committee.

The NHBA•CLE program is once 
again offering its CLE Club  

for NH Bar Members! 

Sign up now!
For more information and terms &  

conditions, go to  
https://www.nhbar.org/nhbacle/nhbacle-club

NOVEMBER 2021

DECEMBER 2021

NHMCLE

CONTRACT DRAFTING
with Lenne Espenschied 

20/20 Ethics: Clear Vision 
for Transactional Lawyers

THU, October 21, 2021
Noon – 1:00 p.m. • Webcast Only • 60 min.

In this program, we’ll provide timely guidance 
regarding 1) the ABA Standing Committee on 
Ethics & Professional Responsibility’s Legal 
Ethics Opinion 493 and Model Rule 8.4(g); 2) 
LEO 483 & Model Rule 1.4(a)(3); and 
3) LEO 482 and Model Rule 1.15.
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John E. Rich, Jr., Moderator
McLane Middleton, Professional Association, Manchester

WEBCAST

Part 1

November 18, 2021 – 8:30 a.m. – 12:45 p.m.
240 NHMCLE min.

Topics: 
Federal and State Tax Update

Estate Planning in a Post-Election Year

Part 2

November 19, 2021 – 8:30 a.m. – 12:45 p.m.
240 NHMCLE min.

Topics:
Tax Issues in M&A Transactions

Tax Issues in Divorce
Developments in D.C. on Tax Issues

For more information or to register,  visit nhbar.org/nhbacle

NHMCLE

nhbar.inreachce.com

THU, OCTOBER 28, 2021
9:00 a.m. – 4:00 p.m. • Webcast Only 

360 NHMCLE min.,incl. 60 ethics/prof min.

This popular annual CLE seminar is a must for all practicing New Hampshire 
attorneys.  In a convenient one-day format, this program offers a complete 
survey of important legal developments affecting NH practice. 

Learn from those in the know about significant legislative, rule, case law and 
procedural changes in major practice areas.

Faculty
• Corey M. Belobrow, Program Chair/CLE Committee Member, Of Counsel, 

Friedman Feeney, PLLC, Concord, NH
• Christine S. Anderson, Ansell & Anderson, PA, Bedford
• Thomas M. Closson, Jackson Lewis, PC, Portsmouth
• Tracey G. Cote, Shaheen & Gordon, PA, Concord
• Timothy A. Gudas, NH Supreme Court, Concord
• Christopher M. Johnson, NH Appellate Defender Program, Concord
• Gregory A. Moffett, Preti, Flaherty, Beliveau & Pachios, PLLP, Concord
• Thomas J. Pappas, Primmer, Piper, Eggleston & Cramer, Manchester
• William C. Saturley, Preti, Flaherty, Beliveau & Pachios, PLLP, 

Concord
• Laura Spector-Morgan, Mitchell Municipal Group, PA, Laconia
• Roy W. Tilsley, Bernstein, Shur, Sawyer & Nelson, PA, Manchester

NHMCLE

DEVELOPMENTS IN
THE LAW 2021

Co-sponsored by the NHBA & the NH Society of CPAs

39th Annual Tax Forum

NHMCLE

FRI, NOVEMBER 5, 2021
9:00 a.m. – 4:15 p.m. • Webcast Only 

360 NHMCLE min., incl. 60 ethics/prof. min.

This full-day program will consist of presentations on the major topics of a 
typical family law case. Topics to be discussed include: starting a divorce case/
procedures; discovery techniques; parenting rights/GALs; financial affidavits; child 
support/alimony; property division; tips from a circuit court judge; and domestic 
violence.

Who Should Attend?
Anyone considering getting into the practice of family law, newer family-law 
practitioners, and current practitioners who are looking for a refresher.

Faculty
• Sara B. Crisp, Program Chair/CLE Committee Member, The Crisp Law Firm, 

PLLC, Concord
• Tracey G. Cote, Shaheen & Gordon, PA, Concord
• Nicole A. Forbes, Sheehan, Phinney, Bass & Green, PA, Manchester
• Heather E. Krans, Pastori/Krans, PLLC, Concord
• Patricia M. Lafrance, The Black Law Group, LLC, Nashua
• Hon. Jennifer A. Lemire, 10th Circuit – Family Division, Brentwood
• Crystal M. Maldonado, Devine, Millimet & Branch, PA, Manchester
• Katherine J. Morneau, Morneau Law, Nashua
• Catherine E. Shanelaris, Shanelaris & Schirch, PLLC, Nashua
• Kimberly A. Weibrecht, Weibrecht & Ecker, PLLC, Dover

NUTS & BOLTS OF FAMILY LAW

NHMCLE

Legal Issues Associated 
with Commercial Websites

October 26, 2021 – Noon – 1:00 p.m. • 60 NHMCLE min.

This CLE will cover what operators of commercial websites need to know about 
(1) privacy and security risks when handling data; (2) common intellectual 
property issues arising from the operation of commercial websites; and (3) key 
provisions that should be in the terms of service governing commercial websites.

Border Law & Confidential Client Information
November 3, 2021 – Noon – 1:00 p.m. • 60 NHMCLE ethics/prof. min.

When traveling internationally, attorneys may need or want to bring work with 
them.  But doing so gives rise to unique ethical considerations.  This program 
explores attorneys’ ethical obligations when leaving and re-entering the United 
States, and suggests some best practices to safely navigate those obligations.

Withdrawal from Representation
November 16, 2021 – Noon – 1:00 p.m. • 60 NHMCLE min.

This program will discuss Rule 1.16 of the Rules of Professional conduct 
and applicable Court Rules regarding withdrawal from representation, with 
specific reference to (1) withdrawal for nonpayment; (2) withdrawal for failure to 
communicate; and (3) ethical limitations on the information that can be 
included in a motion to withdraw.

Learn@Lunch
 Upcoming Webcasts
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Ethics Corner

Rule 4.3 and the Difficulties of Dealing with an Unrepresented Opponent
New Hampshire Bar News – June 18, 2014
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 Dear Ethics Committee: I am in pri-
vate practice and occasionally encounter 
an opposing party who is not represented 
by counsel and has little knowledge of 
the law and procedure. I know that Rule 
4.3 prohibits giving legal advice to an 
unrepresented opponent. Recently, an 
unrepresented opponent in a family mat-
ter asked me how many days she has to 
file an answer to my client’s complaint. I 
responded that the rules require answers 
to be filed within 30 days but that I could 
not give her any further information be-
cause my client’s interests are opposite to 
her own. Was this a proper response?
 First, you are correct that Rule 4.3 
applies in this situation. In pertinent part, 
it provides, “The lawyer shall not give 
legal advice to an unrepresented person, 
other than the advice to secure counsel, 
if the lawyer knows or reasonably should 
know that the interests of such a person 
are or have a reasonable possibility of 
being in conflict with the interests of the 
client.” An unrepresented opposing party 
falls within the ambit of this rule, and 
therefore, a lawyer violates the rule if 
the lawyer provides legal advice to that 
party. The comments to the rule define 
the concern, noting that the rule protects 
“[a]n unrepresented person, particularly 
one not experienced in dealing with le-
gal matters, [who] might assume that a 
lawyer is disinterested in loyalties or is 
a disinterested authority on the law even 

when the lawyer represents a client.” 
NHPRC 4.3, Comment [1].
 Whether or not a particular com-
munication is prohibited by Rule 4.3 
depends on whether it constitutes “legal 
advice.” Albeit in a different context than 
Rule 4.3, at least one ethics committee 
has defined legal advice as a recommen-
dation “tailored to the facts of the con-
sumer’s particular situation.” DC Bar 
Ethics Opinion 316 (2002).
 Under this definition, legal advice 
is imparted when a lawyer applies a par-
ticular set of facts to the applicable law, 
including procedural and substantive 
rules, as well as statutory and case law, 
and advises a person of that analysis. Ac-
cordingly, informing the unrepresented 
opponent that she had 30 days to file an 
answer in the context of the facts of your 
case may have constituted legal advice, 
because you had to apply the applicable 
court rules to determine the deadline in 
the complaint you filed in the case.
 On the other hand, some practitio-
ners interpret Rule 4.3 to permit a lawyer 
to offer “legal information,” but not legal 
advice. In their view, legal information 
is a factual statement that requires no 
interpretation – what a particular statute 
states or what a court’s procedural rules 
require.
 Legal advice, on the other hand, is an 
opinion or an interpretation based upon 
the lawyer’s knowledge, experience, and 

training. Paula J. Frederick, “Learning to 
Live with Pro Se Opponents,” GPSolo 
Magazine – October/November 2005. 
Under such an interpretation, a lawyer 
does not violate Rule 4.3 by informing 
an unrepresented opponent of the ex-
istence of the 30-day rule for answers. 
Moreover, it could be argued that from a 
standpoint of navigating a complex court 
system and ensuring access to justice, the 
lawyer’s decision to provide such infor-
mation is both efficient and professional.
 It should be apparent that there is no 
bright-line rule on what constitutes im-
permissible legal advice. The comments 
to the rule provide some guidance when 
an attorney communicates about a matter 
with an unrepresented opponent.
 Comment [2] states: “So long as the 
lawyer has explained that the lawyer rep-
resents an adverse party and is not rep-
resenting the [unrepresented opponent], 
the lawyer may inform the person of the 
terms on which the lawyer’s client will 
enter into an agreement or settle a matter, 
prepare documents that require the per-
son’s signature and explain the lawyer’s 
own view of the meaning of the docu-
ment or the lawyer’s view of the under-
lying legal obligations.”
 Thus, although Rule 4.3 prohibits a 
lawyer from dispensing legal advice to 
an unrepresented opponent, Comment 
[2] allows the lawyer to communicate 
with the unrepresented opponent about 
the positions of that lawyer’s client, or 
the lawyer’s views of the opponent’s le-
gal rights and duties. In taking advantage 
of this provision, a lawyer must make 
it clear to the unrepresented opponent 
that the lawyer represents a party with 
adverse interests, and that the lawyer is 
expressing his or her view of legal rights, 
duties or obligations, rather than offering 
an authoritative or disinterested state-
ment of the law. It is also advisable that 
the lawyer preface and/or follow up any 
such view or observation with a recom-
mendation that the unrepresented oppo-
nent retain counsel.
 Ultimately, the scope and content of 
communications with an unrepresented 
party, and the risk that such communica-
tions may be interpreted as legal advice 
by that party, will vary based on the so-
phistication, knowledge, and training of 

the unrepresented opponent. Put differ-
ently, because the comments to Rule 4.3 
note that “one not experienced in dealing 
with legal matters, might assume that a 
lawyer is disinterested in loyalties or is 
a disinterested authority on the law even 
when the lawyer represents a client,” a 
lawyer must be mindful of whether the 
unrepresented opponent is likely to con-
strue a communication as legal advice 
or as something other than the view or 
opinion of the lawyer on behalf of the 
lawyer’s client.
 Additionally, if a lawyer has reason 
to believe that it would be contrary to the 
interests of the lawyer’s client to engage 
in communications with the opponent 
about an inquiry posed by that opponent, 
the lawyer should refrain from such com-
munications, even if such communica-
tions do not constitute legal advice, and 
instead advise the unrepresented oppo-
nent to retain counsel.
 Returning to your question, you 
may have violated Rule 4.3 to the ex-
tent that you gave legal advice, i.e., a 
response that required you to apply the 
facts of your case to the procedural rules 
of court. Whether or not you violated 
the rule could depend on other consid-
erations, such as whether or not it was 
contrary to the interests of your client for 
you to engage in such communications, 
and whether, given the circumstances 
of the case and the sophistication of the 
unrepresented opponent, he or she was 
likely to accept your response as a disin-
terested, definitive statement of the law.
 Under the circumstances of this 
question, the better practice might have 
been simply to instruct the unrepresented 
opponent to retain her own counsel to 
obtain an answer to her question.

The Ethics Committee provides general 
guidance on the NH Rules of Profes-
sional Conduct with regard to a lawyer’s 
own prospective conduct. New Hamp-
shire lawyers may contact the Ethics 
Committee for confidential and informal 
guidance by emailing Robin E. Knip-
pers. Brief ethics commentaries based 
upon member inquiries and suggestions 
will be published monthly in the NH Bar 
News.
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Ethics Opinion

ABSTRACT:

 The participation by a lawyer in a net-
working organization whose members are 
required to engage in exclusive or quid 
pro quo referrals with other members (e.g., 
distributing the lawyer’s business cards 
or other literature to non-members with 
whom the lawyer likely has no prior rela-
tionship and who may be in need of legal 
services) implicates several Rules of Pro-
fessional Conduct, including Rules related 
to competency, conflict of interests, adver-
tising, and communications with prospec-
tive clients.
 Rule 1.1’s requirement of competency 
would be implicated if the lawyer feels 
obligated to take a case that the lawyer is 
not competent to handle. Conversely, the 
lawyer would create a conflict of interest 
under Rule 1.7 if the lawyer refers a cli-
ent to a particular specialist, whom the 
lawyer is obligated to refer as a member of 
a networking organization, such as a real 
estate agent, rather than a more appropriate 
specialist. In these scenarios, the lawyer 
would not be exercising independent judg-
ment, which is required by Rule 2.1.
 The networking organization’s re-
quirements would also violate Rule 7.3(a) 
because it would result in other members, 
i.e., third parties, soliciting business for the 
lawyer from individuals with whom with 
whom the lawyer has no family or prior 
professional relationship. This solicitation 
also violates Rule 7.2(c), which prohibits a 
lawyer from giving anything of value to a
person for recommending the lawyer’s ser-
vices. Finally, this solicitation implicates 
Rule 8.4(a) because a third-party agent of 
the lawyer would be contacting prospec-
tive clients in a manner that violates the 
Rules.

ANNOTATIONS:
 Exclusive and mandatory cross-refer-
rals constitutes paying value to a person 
for recommending the lawyer’s services in 
violation of Rule 7.2(c), which prohibits a 
lawyer from giving anything of value to a 
person for recommending the lawyer’s ser-
vices. Rule 7.2(c) has two exceptions that 
are not applicable to the networking orga-
nization in question.
 Exclusive or quid pro quo implicates 
Rule 1.1’s competency requirement be-
cause a participating lawyer may feel ob-
ligated to accept a case the lawyer is not 
competent to handle.
 Exclusive or quid pro quo implicates 
Rule 1.7 because the lawyer may feel obli-
gated to refer a client to particular service 
providers, e.g. real estate agents, financial 
planning specialist, etc., when another 
such specialist may be more appropriate, 
thereby putting the client’s interests at risk.
 Participation in a networking organi-
zation, as described herein, challenges an 
essential quality in a good lawyer, i.e. in-
dependent judgment.
 The networking arrangements would 
result in exclusive and mandatory refer-
rals of the lawyer’s services being directed 
to individuals with whom the lawyer does 
not have a prior family or professional re-
lationship, thereby implicating Rule 7.3(a), 
which prohibits a lawyer from soliciting 
in-person or by live telephone contact or 
recorded telephone contact professional 
employment from a prospective client ex-
cept under those two circumstances.

Ethics Regarding Business Networking
Ethics Committee Advisory Opinion #2005‑06/06

 Rule 8.4(a) prohibits a lawyer from 
violating or attempting to violate the Rules 
of Professional Conduct, knowingly assist 
or induce another to do so, or do so through 
the acts of another. Although the lawyer is 
not having a direct contact with potential 
client, a third-party, through an agency re-
lationship, is having contact.

I. QUESTION
 Can a lawyer join a networking orga-
nization with the following characteristics: 
members are required to engage in exclu-
sive or quid pro quo referrals with other 
members; and these exclusive or quid pro 
quo referrals include members distribut-
ing the lawyer’s business cards or other 
literature to non-member individuals, with 
whom the lawyer likely has no prior rela-
tionship and who may be in need of legal 
services?

II. RESPONSE
 Under these specific circumstances, 
joining such an organization would be in 
violation of the Rules of Professional Con-
duct. Rules 7.2(c), 7.3(a), 8.4(a) are impli-
cated.
 With or without a fee, exclusive and 
mandatory cross-referrals constitutes pay-
ing value to a person for recommending 
the lawyer’s services. Rule 7.2(c) states a 
lawyer shall not give anything of value to 
a person for recommending the lawyer’s 
services. There are two exceptions: 1) the 
lawyer may pay the reasonable costs of ad-
vertisements or communications permitted 
by this rule; and 2) the lawyer may pay a 
fee charged by a not-for-profit lawyer re-
ferral service or organization, provided that 
the such service or organization may only 
use the revenues generated by referrals to 
defray its expenses or to provide delivery 
of civil legal services to the poor. The pur-
pose behind the networking organization 
is to enlist other members to recommend 
the lawyer’s services, in exchange for the 
lawyer recommending other members’ ser-
vices.
 The rationale against permitting a law-
yer to enter into exclusive or quid pro quo 
referrals is simple: a lawyer has a variety of 
obligations, not the least of which is com-
petency in the practice of law and a fidu-
ciary duty to his or her client. See, Rule 1.1 
and 1.7. A lawyer who is beholden to a net-
working organization may feel obligated to 
accept a case he or she is not competent to
handle, thereby putting a client’s interests 
at risk. Conversely, lawyers often must 
refer clients to outside service providers, 
e.g. real estate agents, financial planning 
specialist, etc. Again, a lawyer who is be-
holden to a networking organization may 
be obligated to refer a client to a particu-
lar specialist, when another such specialist 
may be more appropriate, thereby putting 
the client’s interests at risk. This situation 
creates potential conflicts of interest, such 
as the pull to refer a client to a service pro-
vider so that the lawyer can continue to re-
ceive cross-referrals. While lawyers as part 
of their practice refer clients to other law-
yers and service providers as part of their 
business, lawyers not associated with such 
a networking organization will be free to 
use their judgment, and refer their clients 
to the most appropriate service provider. 
Participation in a networking organization, 
as described herein, challenges an essential 
quality in a good lawyer, i.e. independent 

judgment.
 Furthermore, a lawyer cannot use a 
third-party to solicit business that would 
otherwise be in violation of the Rules of 
Professional Conduct. Rule 7.3(a) prohib-
its a lawyer from soliciting in person or 
by live telephone contact or recorded tele-
phone contact professional employment 
from a prospective client with whom the 
lawyer has no family or prior professional 
relationship when significant motive for 
the lawyer’s doing so is the lawyer’s pecu-
niary gain.
 Because the lawyer does not have a 
prior family or professional relationship 
with the individual being referred, 7.3(a) is 
applicable. Rule 8.4(a) prohibits a lawyer 
from violating or attempting to violate the 
Rules of Professional Conduct, knowingly 
assist or induce another to do so, or do so 
through the acts of another. Although the 
lawyer is not having a direct contact with 
potential client, a third-party, through an 
agency relationship, is having contact.
 The purpose of the networking or-
ganization is to use other members of the 
organization to distribute literature and/or 
provide direct referrals to individuals the 
attorney does not know, for the purpose of 
business development. The rationale for 
prohibiting a lawyer from soliciting clients 
who the lawyer knows needs a lawyer is to 
protect the client from being taken advan-
tage of at a time when he or she is vulner-
able. The same rationale follows for not al-
lowing a third party to distribute literature 
as the agent of that lawyer.
 This same question has been ad-
dressed by the states of Oregon, Maryland 
and New York. See, Oregon Bar Associa-
tion Formal Opinion No. 2005-175; Mary-
land State Bar Association Committee on 

Ethics Docket 2005-11; and New York 
State Bar Association Committee on Pro-
fessional Ethics Opinion 741-5/25/2001. 
All come to the same conclusion: member-
ship in such an organization compromises 
the lawyer’s independence, potentially cre-
ates undisclosed conflicts of interest, and 
risks in-person solicitation.

NOTE: At the time of publication, the Su-
preme Court was considering extensive 
proposed revisions to the Rules of Profes-
sional Conduct. This opinion is issued un-
der the Rules as presently in effect.

NH RULES OF PROFESSIONAL 
CONDUCT:

NHRPC 7.2(c)
NHRPC 7.3(a)
NHRPC 8.4(a)
NHRPC 1.1
NHRPC 1.7
NHRPC 2.1

SUBJECTS:

Advertising
Communications with Prospective Clients
Competency
Conflict of Interests

NOTE: At the time of publication, October 
2006, the Supreme Court was considering 
extensive proposed revisions to the Rules 
of Professional Conduct. This opinion is is-
sued under the Rules in effect at that time.

• By the NHBA Ethics Committee
This opinion was submitted for publication 
to the NHBA Board of Governors at its Oc-
tober 19, 2006 meeting.

Statement of Ownership, Management and Circulation
1. Publication Title: New Hampshire Bar News
2. Publication Number: 952-840
3. Filing Date: 10-5-2021
4. Issue Frequency: Monthly
5. Number of Issues Printed Annually: 12
6. Annual Subscription Price: $160.00
7. Complete Mailing Address:  2 Pillsbury Street, Suite 300, Concord, NH  03301
 Contact Person: Donna Parker- 603-224-6942
8.	 Complete	Mailing	Address	of	General	Business	Office:		2	Pillsbury	Street,	Suite	300,	Concord,	NH	03301
9. Full Names and Complete Mailing Address of:
 Publisher: New Hampshire Bar Association, 2 Pillsbury Street, Suite 300, Concord, NH  03301
 Editor: Scott Merrill, NH Bar Association, 2 Pillsbury Street, Suite 300, Concord, NH  03301
10. Owner:  New Hampshire Bar Association, 2 Pillsbury Street, Suite 300, Concord, NH  03301
11. Known Bondholders, Mortgagees, and other Security Holders Owning or Holding 1 Percent or More of Total Amount of Bonds, Mortgages or Other 

Securities:  None
12. Tax Status:  Has not changed during preceding 12 months.
13. Publication Title: New Hampshire Bar News
14. Issue Date for Circulation Data Below:  September 15, 2021
15. Extent and Nature of Circulation
             Avg No. Copies Each Issue                   No. Copies of Single Issue
	 	 	 	 	 								During	Preceding	12	Months																Published	nearest	to	filing	date
a. Total Number of Copies (net press run)                    8450  8450
b. Paid Circulation
b1. Mailed Outside - County Paid Subscriptions
 stated on PS Form 3541    7124  7124
b2. Mailed In-County Subscriptions   1190  1190
b3.  Paid Distribution Outside the Mails      -0-     -0-
b4.  Paid Distribution by Other Classes of Mail     -0-     -0-
c. Total Paid Subscriptions    8314  8314
d. Free or Nominal Rate Distribution
d1. Free or Nominal Rate Outside County      -0-      -0-
d2.  Free or Nominal Rate In-County      -0-      -0-
d3.  Free or Nominal Rate Mailed at Other Classes     -0-      -0-
d4.  Free or Nominal Rate Outside the Mails      -0-      -0-
e. Total Free or Nominal Rate Distribution         
f. Total Distribution    8339  8339
g. Copies not Distributed     111    111
h. Total     8450  8450
i. Percent Paid     99%   99%
16. Electronic Copy Circulation
a. Paid Electronic Copies       -0-     -0-
b.  Total Paid Print Copies + Paid Electronic Copies  8314  8314
c. Total Print Distribution + Paid Electronic Copies  8339  8339
d. Percent Paid (Both Print & Electronic Copies)   99%   99%
17. Publication of Statement of Ownership:  If the publication is a general publication, publication of this statement is required.  Will be printed in the 

October 20, 2021 issue of this publication.
18. Signature and Title of Editor, Publisher, Business Manager or Owner.  Donna Parker, Advertising and Sponsorship Sales Coordinator, 10-5-2021



www.nhbar.org 28 OCTOBER 20, 2021 NEW HAMPSHIRE BAR NEWS

Alternative Dispute Resolution

Connie.Rakowsky@Gmail.com 
Connie L. Rakowsky, Esq. 

603-568-7138

WWW.RAKOWSKYMEDIATION.COM

   Resolutions in Business, Debt, 
Real Property, and Probate.

Brainstorming calls welcome.

Professor John Burwell Garvey
Mediator and Arbitrator

Teacher and Author
2014 and 2017 Mediator of the Year

John is a member of the National Academy of Distinguished Neutrals – the only peer 
reviewed panel of mediators and arbitrators approved by both the American Association for 
Justice and the DRI.

Use his online calendar to view availability and request a date: JohnGarveyADR.com 
or call 603-496-5571. Scheduling on Zoom until further notice. 

Recognized by Best Lawyers in America for over 20 consecutive years.

Professor John Burwell Garvey
Mediator and Arbitrator

Teacher and Author
2014 and 2017 Mediator of the Year

John is a member of the National Academy of Distinguished Neutrals – the only peer 
reviewed panel of mediators and arbitrators approved by both the American Association for 
Justice and the DRI.

Use his online calendar to view availability and request a date: JohnGarveyADR.com 
or call 603-513-5214.

Recognized by Best Lawyers in America for 19 consecutive years.

By Dennis Ducharme 

 Full-time me-
diators hear a lot 
of clichéd state-
ments one side or 
the other uses to 
describe what they 
see as the oppos-
ing party’s foolish, 
ill-informed, in-
sulting or moronic 
positions.  Mediat-
ing 150 or so cases 
a year can make one wonder if lawyers, 
parties and insurance adjusters have been 
given a playbook of clichés to use when 
they are miffed at the opposing side. In the 
movie Bull Durham, crafty veteran catch-
er Crash Davis (Kevin Costner) tutors up-
and-coming pitcher Nuke LaLoosh (Tim 
Robbins) on the clichés he will need to 
survive in the big leagues.   
Picture a CLE in which Crash is teach-
ing a room full of Nukes how to show in-
dignation, real or feigned, about the other 
side’s position during a mediation.
 Some of these go-to phrases are 
plaintiff or defense specific, some tend to 
be used evenly, some more by one side or 
the other, and a few special nuggets are 
the exclusive province of insurance ad-
justers and risk managers.  Here are some 
favorites:

1) They are going to have to get serious or 
this is going to be a short day. An equal 

opportunity statement. Often uttered 
after three rounds of micro movement 
by both sides. This one is never pre-
ceded by any suggestion that the other 
side isn’t serious.

2) They are not here in good faith. Almost 
exclusively an arrow in the quiver of 
plaintiff’s counsel. Commonly used 
when low or no offer positions are tak-
en in cases with weak liability and thin 
damages. Always said with complete 
disregard of the dearth of bad faith law 
in New Hampshire.

3) This is not my first rodeo. Never used 
by anyone but an insurance profession-
al trying to bolster his or her bona fides. 
Also never suggested about an insur-
ance professional by anyone. Ever.

4) We will never pay x or take y. This is an 
equally split line-in-the-sand descrip-
tor.  Followed by line in the sand being 
washed away 50 to 60 percent of the 
time.

5) This is a case we are perfectly happy to 
take to trial. Used by both sides, with 
about a 60/40 defense tilt. Meant by de-
fendants 90 percent of the time. Meant 
by plaintiffs 25 percent of the time.

6) They need to make the first big move.  
See item 1. Followed by probing dis-
cussions of what constitutes “big.” Al-
ways in the eye of the beholder.

7) Do they really think we are going to 
pay x or take y? Close cousin of item 
4. Well, no, they don’t. That’s what you 
hired me for.  

8) The jury is going to love my guy/lady/
kid/client and/or hate their guy/lady/
kid/client dirtball/liar/creep. Definitely 
a 50/50 trope. Always said with great 
fervor. Almost always met with a shrug 
or guffaw in the recipient’s room. Be-
cause the other guy/lady/kid/client is, 
of course the dirtball/liar/creep.

9) Do they really think we are going to 
keep making bigger moves than them? 

Exclusively a plaintiff’s question. And 
yes, they do. Because you demanded 
$125,000 on a case with a verdict range 
of $20,000 to $25,000.

10) Has this man/woman ever tried a 
case?      Another phrase that rolls off 
the tongue of just insurance adjusters. 
Occasionally with zero sense of irony 
by one of the aforementioned rodeo 
devotees.

  This non-exhaustive list speaks vol-
umes about the difficulty really smart 
people can have seeing an opponent’s 
perspective during a negotiation. Why do 
seasoned defense lawyers and adjusters 
feel compelled to announce that they will 
not pay the opening demand when every-
one (including the plaintiff if counsel has 
done his or her job well) already knows 
they won’t? Why does the experienced 
plaintiff’s lawyer huff and puff about the 
opening offer of $5,000 on a $20,000 to 
$25,000 case where he or she has de-
manded $125,000?
 There are no easy answers to these 
riddles. A degree of posturing in the early 
stages of a mediation seems to be an ex-
pected part of “the game.”  Unfortunately, 
too many participants are not as capable 
of seeing this as a two-way street as one 
might hope. Stock knee-jerk reactions to 
the perceived (real or feigned) ill-founded 
position of an opposing party can cause 
clients to dig in and either slow the pro-

Not My First Rodeo

In the movie Bull Durham, crafty veteran catcher Crash 
Davis (Kevin Costner) tutors up‑and‑coming pitcher Nuke 
LaLoosh (Tim Robbins) on the clichés he will need to survive 
in the big leagues. Picture a CLE in which Crash is teaching a 
room full of Nukes how to show indignation, real or feigned, 
about the other side’s position during a mediation.
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By Gregory Eaton

 Attorneys rep-
resenting clients 
at mediation must 
walk a fine line.  
You want to get the 
case settled and at 
the same time ad-
vocate for your cli-
ent’s position so the 
other side knows the 
consequences of not 
settling. I’ve seen 
lawyers who are so 
aggressive and/or arrogant in their open-
ing remarks that I have to spend the first 
hour of the mediation getting everyone 
back to the “we are here to try and resolve 
this case” mode. On the other hand, some 
counsel are so concerned about being per-
ceived as too adversarial at a mediation 
that they often fail to articulate the reasons 
why the other side should try to settle.  
 Attorneys at mediation must balance 
the instinct to hammer on their opponent 
with the goal of building a bridge to set-
tlement. After all, mediation is the forum 
for resolving, rather than winning, cases. 
Cases are won, or lost, at trial.
 That said, here are some suggestions 
for attorneys advocating for their clients at 
mediation.

• Don’t be overly aggressive, arro-
gant, or impolite during the joint ses-

sion. Yes, an attorney’s job is to zealously 
advocate for their client. This can be ac-
complished by confidently but politely 
stating your position and the weaknesses of 
the other side’s case. If you are perceived 
as being disrespectful or demeaning, your 
opponent will become defensive and sim-
ply stop listening.

• Do take the time to prepare a cogent 
presentation for the joint session, par-
ticularly if you are plaintiff’s counsel.  In 
the nearly two years we have been doing 
mediations by Zoom, I have really noticed 
how effective a short but compelling open-
ing presentation can be.   PowerPoint is so 
easy to use on Zoom, and a presentation 
delivered in a polite but firm way high-
lighting the strengths of one’s case and the 
risk of trial for the other side can really set 
the stage for a successful mediation. Be-

ware of making the presentation too long, 
however:  after 15 minutes or so people’s 
minds start to wander.

• Don’t make things personal. Person-
ality conflicts are common in litigation, 
particularly in hotly contested cases. You 
may dislike the lawyer or adjuster on the 
other side, and would love nothing more 
than to beat them at trial. This makes it 
even more important to adopt a polite 
demeanor at mediation. If the case has a 
chance of settling at mediation and settle-
ment would be good for your client, don’t 
let your personal feelings get in the way.  
As always in the practice of law, profes-
sionalism matters.

• Don’t take the bait. If opposing 
counsel is rude or insulting, don’t respond 
in kind.  Such tactics are often used by 

counsel to distract and throw you off your 
game. Responding politely and with confi-
dence shows opposing counsel that rude-
ness and intimidation won’t work with you 
and if they really want to settle the case 
they need to change their approach.

• Do use the mediator to convey cer-
tain points that, coming from opposing 
counsel, could anger the other side and 
derail settlement.  Many times there is 
unflattering evidence about one of the par-
ties that, if the case doesn’t settle, could 
be used at trial. Evidence as to credibility, 
criminal history and prior injuries are com-
mon in personal injury cases.   Mediations 
have a greater chance of blowing up when 
opposing counsel raises these sensitive 
issues in opening session.  The opposing 
party becomes immediately defensive and 
hardened against settlement. Having the 
mediator raise these issues in private ses-
sion at the appropriate time usually results 
in a far less defensive reaction and maxi-
mizes use of the information at mediation.
 Remember, mediation is the opportu-
nity to resolve the case, not to score points 
or make the other side angry. There will be 
plenty of time for that if the case goes to 
trial.   

Greg Eaton is a mediator and conflict res-
olution consultant with Hess Gehris Solu-
tions.

Some Do’s and Don’ts of a Successful Mediation  
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By David McGrath 

“Ever since I learned of confirmation bias, I 
see it everywhere”  ~Jon Ronson 

 It’s true: we 
tend strongly to 
search for informa-
tion that supports 
our views but most-
ly ignore informa-
tion that contradicts 
our views. Often, 
we do not realize 
this universal bias 
is at work, shaping 
and influencing our 
thinking. Confirma-
tion bias is even embedded in Google’s 
DNA. When we search for, say, “why 
dogs are great,” we get hits that match our 
hypothesis. We see lots of links to articles 
about the friendliness of dogs, but not much 
about the holes they dig in our yards.  
 To make matters worse, we accept 
“confirming” information very easily. In 
fact, scientific studies suggest that we re-
member confirmatory information much 
more readily than contradictory informa-
tion. Without much effort or even aware-
ness, it seems, our beliefs can become very 
firmly embedded. Indeed, even after objec-
tively compelling evidence refutes the basis 
for our beliefs, we still tend to cling to them, 
often more strongly than before.  Hundreds 
of experiments demonstrate this; proving 
that even rational people at times engage in 

irrational thinking.
 As example, in one experiment at Stan-
ford, a group of students with clear views 
on capital punishment were divided into 
two groups: (1) those who believed capital 
punishment deterred criminal acts, and (2) 
those who believed it did not. Each group 
was asked to rate the strength of their be-
liefs. Each group was then shown compel-
ling “scientific studies” that both supported 
and refuted the connection between capital 
punishment and deterrence.  What they did 
not know is that the “studies” were fictitious. 
After reviewing the studies, the students 
in each group were asked again to rate the 
strength of their beliefs about capital punish-
ment. Not surprisingly, in the end, those who 
were initially pro-capital punishment were 
significantly more strongly in favor of it, 
and those who were initially against it were 
much more strongly opposed.
 This social science research has clear 
implications for mediation. We all prepare 

for mediation: counsel, clients, adjusters, 
and mediator. Counsel, clients and adjusters 
are in effect preparing throughout the litiga-
tion process, finding evidence that supports 
their claims or defenses and downplaying or 
undermining contradictory evidence. This 
process is necessary. An advocate is not act-
ing zealously by touting the reliability of 
damaging evidence. However, participants 
in litigation do not always realize how sub-
stantially creating a self-convincing narra-
tive can skew their objective view of a case. 
Usually, to their credit and the client’s ben-
efit, the lawyers try not to fall in love with 
their cases. At times, however, lawyers have 
clients who seemingly cannot credit any 
contradictory information, and counsel rely 
on the mediator to help prompt their client to 
see the situation more clearly. Other times, 
neither parties nor counsel in mediation are 
sufficiently receptive to “opposing” infor-
mation about the weakness in some aspect 
of their case or the strength of some aspect of 
their opponent’s case. On the defense side, 

adjusters are also often filtering information 
through their confirmation biases, without 
realizing it. All of this results in parties who 
view the case unrealistically, which makes 
resolution more challenging than it should 
be.
 Mediators are not immune either. They 
should have no personal interest in the out-
come and are practiced in neutrality and 
impartiality; yet, they also sometimes make 
quick judgments about cases when reading 
mediation materials or listening to openings, 
and thereafter pay more attention to infor-
mation during private sessions that confirms 
their initial views, while paying less atten-
tion to information that contradicts those ini-
tial impressions. Similarly, they may predict 
early on in the process where a case may set-
tle, and thereafter push the parties too hard 
toward that early prediction. Confirmation 
bias is a powerful force in mediation and 
should not be overlooked by mediators or 
mediating parties.
 We cannot eliminate confirmation bias 
(or any other bias), but we can take steps 
to reduce their adverse effects. Mediation 
works better when counsel have analyzed 
the case from every angle, including from 
the other side’s vantage point. Good lawyers 
examine and reexamine beliefs and posi-
tions throughout the case, especially when 
they receive new information. Some regular-
ly communicate with their clients about the 
importance of guarding against entrenched 
views, by regularly looking at all sides of the 

Confirmation Bias and Mediation

CONFIRMATION continued on page 34
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By Jennifer Parent

 Two weeks. 
I recall the ask 
clearly in March 
2020 – please plan 
to work from home 
for two weeks in an 
effort to slow the 
emerging spread 
of the coronavirus. 
We now know with 
the benefit of hind-
sight that these two 
weeks were only the beginning of a longer 
remote work plan and a catalyst for a “new 
normal” for our world.  
 In short order, courts and legal prac-
titioners were using technology at an 
unprecedented rate.  While electronic fil-
ing existed before the pandemic, remote 
or virtual hearings and depositions were 
still novel concepts or only lightly used 
by some. One area that experienced this 
remote revolution was alternative dispute 
resolution or, more particularly, mediation.    
 As remote work continued into 2020, 
practitioners found themselves consid-
ering virtual mediation. With this emer-
gence, however, came the hiccups that 
happen when learning new technology, 
the well-used phrase “you’re on mute” or 
maybe more importantly “you’re not on 
mute,” and the increasing need to be flex-
ible and open to a different way of doing 
things.  Virtual mediations soon picked up 
in pace, and their use has continued well 

into 2021.  
 Considering the changes and adjust-
ments caused by the pandemic, what will 
the new normal for ADR look like? How 
effective have virtual mediations been for 
lawyers and their clients in various prac-
tice areas? Are virtual mediations here to 
stay or will they be a footnote in the history 
books? I reached out to some practitioners 
to get their take on these questions. 

Jim Tenn – Domestic Relations 
Litigation, Tenn And Tenn

 “With the emergence of the COVID-19 
pandemic, virtual mediations over Zoom or 
other online platforms have become com-
monplace in domestic relations cases. As a 
mediator and as counsel for parties, Zoom 
mediation sessions have allowed parties to 
resolve cases at a time when in-person me-
diation was restricted due to COVID-19. 
These virtual mediations have provided a 
workable forum and a productive substi-
tute to in-person sessions. My experience 
with online mediation is that it works. 
Even high-conflict cases have successful-
ly resolved using a virtual platform. One 

major difference now from pre-pandemic 
mediations is that counsel and clients must 
be diligent to establish contact prior to me-
diation to ensure that appropriate prepara-
tion has taken place, when in-person meet-
ings have not been able to occur. The limit 
on in-person contact has changed the way 
lawyers interact with clients and the way 
parties participate in mediation. Distance 
can be handled through appropriate prepa-
ration. Overall, it appears that Zoom me-
diations are here to stay.”  

Kathleen M. Mahan - Commercial 
Litigation, Cook, Little, Rosenblatt 

& Manson
 “Since the onset of the pandemic, I 
have participated in a number of virtual 
mediations, either as counsel or as media-
tor. While I found there to be some hesita-
tion initially, especially among less tech-
savvy clients (and counsel), that quickly 
dissipated as people became more familiar 
with the Zoom platform and comfortable 
with appearing on camera. In my experi-
ence, virtual mediations generally are as 
effective as in-person mediations, with the 

added benefits, such as efficiency and see-
ing the faces of those involved, outweigh-
ing any drawbacks to not being in the same 
physical space as the mediator. Simply 
signing in at the allotted time rather than 
commuting to a sterile conference room, 
meaning less time and expense for clients, 
has been welcomed. In my view, virtual 
mediations have been a good addition to 
the practice, help facilitate timely media-
tions, especially for clients that are out of 
state, and I would continue to utilize the 
option in the future.”
 

Lexi Cote – Probate Litigation, 
McLane Middleton

 “Since the coronavirus pandemic, 
the majority of the mediations in which I 
have represented clients have been virtual. 
While there is something to be said for the 
convenience of virtual mediations – partic-
ularly where the parties reside in different 
states – in my probate practice, I have seen 
a significantly higher degree of success at 
in-person mediations. Where the major-
ity of probate disputes are between family 
members, tensions tend to run high and are 
often compounded by the loss of a loved 
one. I have found that a computer screen 
can, in certain instances, serve as a bar-
rier to the re-establishment of positive fa-
milial connections that often contribute to 
the success of in-person mediations. As we 
move through the pandemic, I expect I will 
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“I have found that a computer screen can, in certain 
instances, serve as a barrier to the re‑establishment of 
positive familial connections that often contribute to the 
success of in‑person mediations.”  Kathleen M. Mahan

Where Do We Go From Here?  A Look At The Future of Virtual Mediations
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Alternative Dispute Resolution

By Beth Deragon 

 Mediation of 
employment dis-
putes presents 
unique challenges 
that should be con-
sidered ahead of 
time to increase the 
likelihood of reso-
lution. Unlike com-
mercial disputes, 
employment dis-
putes can be more 
emotionally charged, with an employer typ-
ically believing it is under attack and that it 
behaved appropriately.  Likewise, the em-
ployee typically believes that the employer 
acted unfairly, unlawfully and/or did not lis-
ten to concerns that were raised.  In addition 
to these emotive issues, employment cases 
are often fact intensive and can involve a 
large number of documents and potential 
witnesses.  During the mediation, the em-
ployee’s performance issues and manage-
ment conduct are usually raised, which can 
have an inflammatory effect. Therefore, it 
is important to consider the timing of the 
mediation and to choose a mediator who 
has the skills to handle those dynamics with 
sensitivity and tact.
 The timing of an employment me-
diation can be critical to the success of 
resolution, but each case must be assessed 
individually for “ripeness.”  Generally, set-
tlement is more likely to be reached when 

the parties are reasonable and willing to co-
operate and compromise before they are en-
trenched in litigation and have incurred sig-
nificant expenses. Some employers consider 
mediation upon receipt of a demand letter or 
complaint and others wait until depositions 
have been taken or after losing a motion for 
summary judgement.  While the parties who 
attend mediation are there of their own voli-
tion and in good faith, both are emotionally 
charged and usually convinced that a jury 
hearing their story will find in their favor. A 
mediator who is well versed in employment 
laws, compassionate and able to provide an 
environment in which each party feels like 
they have received the opportunity to tell 
their story will be most effective in facilitat-
ing resolution.
 In cases where some discovery has 
taken place, the parties are in a better place 
to assess the legal claims and associated 
risk.  However, in cases where the parties 
have opted for early or voluntary media-
tion, it is highly recommended that some 
limited discovery for the purpose of the me-
diation takes place.  Typically, the employer 
has access to most of the key documents (a 
manager’s personnel file or investigative re-
port), witness statements, e-mails and other 
factual information about the case.  If dis-
covery has not taken place and the employer 
asserts facts and defenses at that mediation, 
the employer should be prepared to reveal 
that information to the mediator and the 
other party.  Ideally, the employer would do 
so as attachments to its mediation statement. 

Similarly, if either party believes that case 
law on an issue is in their favor, then the 
party should be prepared to share the case 
and legal analysis.  This can help manage 
each party’s expectations and set a realistic 
tone for the mediation.
 As the mediation heads toward reso-
lution, usually after a full day of negotia-
tions, financial aspects of the settlement are 
sometime raised for the first time, which 
can derail the settlement.  Before heading 
into an employment mediation, the parties 
should take the time to identify and under-
stand financial issues that might impact the 
settlement. For example, if the plaintiff/
employee received unemployment benefits 
and lost wages could be awarded in a claim, 
then, most likely, there will be a repayment 
obligation to New Hampshire Employment 
Security.  The parties should find out the es-
timated amount of the potential repayment 
and agree on which party will be respon-
sible for the repayment.  
 In addition to monetary payment as set-
tlement in an employment dispute, there are 
also other settlement options for the parties 
to consider.  Some of those non-monetary 
options include:
• Development of a policy against harass-

ment or handbook and training for em-
ployees

• Reinstatement or transfer to another po-
sition

• Development and implementation of a 
complaint procedure

• Investigation into the allegations as to 

other employees in the workplace
• Payment of cost of counseling
• Payment of cost of retraining
• Tuition payments
• Transferring certain intellectual prop-

erty to the employee
• Waiving or shortening the non-competi-

tion and/or non-solicitation restrictions
• Apology
• Issuing a joint statement about the em-

ployee’s departure
• Neutral reference letter
• COBRA payment
• If the employee is currently employed, 

establishing an alternative work ar-
rangement or a different reporting hier-
archy

 Other terms that can be important to 
one or both of the parties are confidentiality 
and non-disparagement.  While New Hamp-
shire permits the inclusion of confidential-
ity provisions in employment settlements, if 
the allegations are related to sexual harass-
ment, the employer may not be able to de-
duct the settlement payment and the accuser 
may have to treat it as income.  This brings 
to light another important point – the parties 
should seek tax advice prior to the media-
tion to understand such issues as well as the 
tax implications of the settlement money al-
location.    
 While an experienced mediator can 

Mediating Employment Disputes and Some Keys to Successful Resolution
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Alternative Dispute Resolution

continue to utilize virtual mediations in my 
probate practice to some degree, but will 
request in-person mediations where doing 
so would make it more likely to yield suc-
cessful results.” 

Sandra Cabrera – Civil Litigation, 
Waystack Frizzell

 “I have had several mediations over 
Zoom since the pandemic started, and ev-
ery one of them was extremely successful. 
Beyond the dollar-amount outcome, my 
clients appeared equally satisfied with the 
overall experience, as well. I put the same 
amount of effort into my online presenta-
tions as I did for in-person presentations 
and would prepare a PowerPoint and other 
visual aids. I practiced with the technology 
ahead of time and prepared my clients for 
what to expect to make sure they under-
stood the process and to set their expecta-
tions. I usually had my clients meet with 
me at my office for the mediation, with only 
the mediator and opposing counsel appear-

cess down, or worse, create true impasse.  
 Probing questions asking an opposing 
party how or why they think their position 
can be justified can be very productive. An 
adjuster asking a mediator to probe plain-
tiff’s counsel as to how she can justify her 
$300,000 demand is more productive than 
calling her delusional. Plaintiff’s counsel 
might occasionally want to ask a question 
like, “If they think $75,000 is crazy high, 
where would they suggest I should have 
started and what might they offer above 
$2,000 if that were my demand?”
 Listening to the creative ways smart 
and experienced people can disparage the 
thought processes of other smart and ex-
perienced people can be mildly entertain-
ing for a mediator. For about 20 minutes. 
But the sooner in the day participants cut 
through the posturing (and perhaps pro-
jection) about an opponent the sooner 
cases can, and will, resolve.  
 After all, we are all serious about 
getting cases settled, regardless of who 
makes the first big move and even if we 
are in our first rodeo and their guy is a 
dirtball, liar or creep.

Dennis Ducharme has been a New Hamp-
shire trial lawyer since 1985.  He has been 
mediating cases since the inception of the 
New Hampshire Superior Court ADR pro-
gram in the early 1990’s.  His current prac-
tice consists of ADR, civil litigation and 
litigation consulting.  He can be reached at 
dennis@ducharmeresolutions.com

dispute. These lawyers and clients appear at 
mediation with more than just an apprecia-
tion for generalized litigation risks; they also 
better understand the very real risk that a 
judge or jury will perceive an event, interpret 
a document, or credit a piece of testimony 
differently than they expect. When all deci-
sion makers and counsel come to mediation 
prepared in this way, then with the help of 
a determined mediator who remains neutral, 
keeping his or her own biases in check, more 
cases that should settle do settle. That’s good 
for the parties and the courts’ dockets.

David McGrath serves as president and 
mangaging director at the law firm of Shee-
han Phinney. He represents the firm’s cli-
ents in state and federal courts, arbitration 
and administrative proceedings. He also 
frequently helps businesses and executives 
navigate employment separations. He also 
served as President of the New Hampshire 
Bar Association and is a recent member of 
the Professional Conduct Committee.

ing by Zoom as I found it helpful for my 
clients to be able to discuss the case with 
me, in person, during the mediation. It also 
helped eliminate the unknown of whether 
my client had the technological skills to 
use Zoom independently. I will certainly 
use virtual mediations in the future. Being 
where I live [in northern New Hampshire], 
I used to either (1) pay a mediator extra to 
travel up here; (2) take my time and my 
clients’ time to drive to a mediator in Con-
cord; or (3) find very nice mediators who 
would travel without charge.”

Based on the above responses, it certainly 
looks like virtual mediations will remain an 
option for parties in addition to live media-
tion when we come out of this pandemic.  

Jennifer Parent is a director at McLane 
Middleton.  She chairs the firm’s Litiga-
tion Department and is a member of its 
Employment Law Practice Group.  She can 
be reached at (603) 628-1360 or jennifer.
parent@mclane.com. 

identify these potential roadblocks to reso-
lution, she is prohibited from offering legal 
advice.  
 If settlement is reached, the parties 
should leave the mediation with settlement 
terms that have been put in writing and 
signed by the parties. However, resolution 

is not always achieved in employment dis-
putes where insufficient discovery or disclo-
sure of key documents has not taken place 
or where time does not permit concluding 
the mediation. It is very common for good 
mediators to follow up with the parties and 
persist in trying to facilitate settlement. Em-
ployment disputes are fraught with emo-
tion on both sides of the case and usually 
mediation is the only forum that the parties 

will have to state their cases and legal argu-
ments. It is imperative that the mediator has 
the patience, skill, substantive knowledge 
and perseverance to lead the participants to 
resolution.

Beth Deragon practices employment law at 
Pastori Krans in Concord, N.H.. She can be 
reached at bderagon@pastoriekrans.com.
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Court News

 The Supreme Court Ad-
visory Committee on Rules 
will hold a public hearing at 
the Supreme Court at 12:30 
pm on December 10 to con-
sider proposed amendments 
to several rules.  This is your 
opportunity to be heard as 
the Committee determines 
whether to recommend to the 
Court that changes should be made to the 
following rules.
 
New Hampshire Rule of Professional 
Conduct 8.4(g) – Actions Taken to Em-
barrass, Harass or Burden Another Per-
son  
 In July 2019, the Supreme Court 
amended Rule 8.4 and directed the Rules 
Committee to review the operation of the 
amended rule after it had been in effect for 
two years.  The two years have passed and 
the Rules Committee welcomes your feed-
back as it conducts its review.
 
Supreme Court Rule 40 – Deferred Dis-
cipline in Certain Cases Pending Before 
the Judicial Conduct Committee 
 The Judicial Conduct Committee has 
proposed an amendment to Supreme Court 
Rule 40, which governs JCC proceedings.  
The proposed amendment would add a 
“Deferral of Impairment” option in those 
cases that involve judicial misconduct that 
arose from substance misuse or mental 
health disorders and the misconduct is not 
so serious as to warrant formal discipline 
by the Supreme Court.

New Hampshire Rule of Criminal Pro-
cedure 12
 The Rules Committee will consider 
two different proposals to amend Rule 12.
 1. The first addresses the State’s obli-
gation to provide copies of a defendant’s 
criminal record to the defendant prior to 
arraignment or a bail hearing.  No one ap-
peared at the original public hearing con-
ducted by the Rules Committee in June 

2021.  After the Committee 
recommended that the Court 
adopt the proposed amend-
ment, the Supreme Court also 
requested public comment.  
Based on the opposition that 
was voiced during the Court’s 
comment period, the Court 
determined that the proposal 
should be returned to the Rules 

Committee for further review.  This public 
hearing will give all interested parties an 
opportunity to voice support or opposition 
to the amendment and to answer any ques-
tions that the Committee may have.  Sub-
missions previously received by the Court 
will be shared with the Committee.
 2. The second proposal addresses the 
notice required if a party intends to offer at 
trial Rule 404(b) evidence (other crimes/
bad acts). 

New Hampshire Rule of Evidence 902
 Google searches??? Should the rule 
governing self-authenticating documents 
be expanded to include certified records 
generated by an electronic process and 
certified data copied from an electronic 
device, storage medium or file? The sug-
gested amendment is based upon Federal 
Rule of Evidence 902(13) and 902 (14).

Circuit Court-Family Division Rule 3.6
 The proposed amendment to this rule 
would consolidate and reduce the list of 
conditions of juvenile probation that cur-
rently apply to every youth on probation.

Comments on any of these proposed 
amendments and on the operation of Pro-
fessional Conduct Rule 8.4(g) may be sub-
mitted in writing to the secretary of the 
Committee at any time on or before De-
cember 1, 2021, or may be submitted at the 
hearing on December 10, 2021.  

Comments may be emailed to the Com-
mittee on or before December 1, 2021, at: 
rulescomment@courts.state.nh.us

Hear ye, Hear ye
Public Hearing on Rules is December 10

By Scott Merrill

 Up until the 1980s, some judges in 
the Granite State practiced part time and 
received no formal training. Some weren’t 
even lawyers. 
 Fast forward to 2021 and most New 
Hampshire Circuit Court and Superior 
Court judges are lawyers, preside fulltime, 
and undergo weeks of training.
 Starting in late August new judges in 
the New Hampshire Circuit and Superior 
courts began participating in six-week ju-
dicial trainings that include judge shadow-
ing and hours of classroom work before 
being allowed to don the robe.
 New Hampshire’s Circuit Court— 
handling over 125,000 criminal and civil 
cases a year—is where the majority of 
judges in the state preside. 
 The circuit court includes District, 
Family, and Probate divisions, in various 
locations within 10 Circuits—one for each 
of the state’s counties. 
 One of the new judges who went 
through the six-week training program for 

N.H. Judicial Branch Conducts Judge Trainings 
the circuit court is 
Judge Ellen Joseph.
 Joseph, who 
practiced family law 
for close to 30 years 
before being nomi-
nated as a judge, 
says she reached 
the point where she 
thought her experi-
ence, training, and 
knowledge could be 
put to good use. 
 “I knew the 
court was in need of 
judges,” she says.  “I 
thought it would be 
a good opportunity 
for me— as I think 
about someday re-
tiring as well—and that I could do some 
service.”
 The backlog of cases in the Circuit 
ourt stands around 4,200 due to the pan-
demic. One of the big differences between 
the various branches of the Judicial Branch 

is the volume of cases, says Circuit Court 
Administrative Judge David King.
 The Circuit Court is currently autho-
rized by statute to have 45 judges and the 
actual number, as of mid-September, was 
31 full time judges. King says that number 
will likely reach 39 judges for the start of 
2022, but that 24 judges will have less than 
five years of experience. 
 “The good news is that we’ve got as 
close to a full bench as we’ve ever had, 
but new judges aren’t as efficient as judges 
who are retiring,” King says.  “But it’s a 
good problem to have. We’ve been train-
ing the judges and they’ll be up to speed 
as quickly as they can get some experience 
under their belts.”
 Judge Joseph trained with three others 
and started in mid-April. Trainings ran five 
days a week, for six weeks, at the Adminis-
trative Office of the Courts in Concord. 
 She participated in round table discus-
sions with other judges and clerks, where 
she says she learned of many informal tips, 
“do’s and dont’s,” and had a chance to hear 

other judges stories.
 “That was a critical part of the training 
for me because it provided insight to the 
job,” she says.   
 Along with textbook and theoretical 
teachings on substantive aspects of the law 
Joseph also had a chance to shadow other 
judges as part of her training.
 “We went up to Claremont to watch 
Judge Yazinski and to a variety of other 
courts. I tried to get as much exposure to 
various personalities and styles as I could,” 
she says. 
 Beginning in March, 2020, the circuit 
court came up with a “plan to triage” be-
cause of court closures at the time, Judge 
King says. 
 Today there are 4,200 criminal cases 
that need trials statewide and while King 
says this is a “big number,” the court sees 
up to 65,000 criminal cases each year. 
 “So, it’s not as bad as it sounds, but 
it’s still a big number to get scheduled,” he 
says. 
 In close to two thirds of cases there is 
no backlog in the Circuit Court but there 
are numerous case types involving chil-
dren, landlord tenant, or incarcerated indi-
viduals that can’t be delayed for statutory 
reasons, and this is where the backlog ex-
ists, Judge King says. 
 “My goal is to eliminate whatever 
backlog we have by the end of calendar 
year 2022, and hopefully sooner than that,” 
King says. 
 Judge Joseph has been presiding over 
family law cases two days a week, that 
start at 8 a.m. and end at 3 p.m. She says 
her case load is heavy, but that the days go 
by fast.   
 “I can’t believe it some days, when I 
look at my watch and it’s 3:30,” she says.   

TRAININGS continued on page 38

Judge Daniel Will at Strafford County Superior Court in late Sept. 
Photo/Scott Merrill 

In accordance with Supreme Court Rule 56 and RSA 490:32, the New Hampshire 
Judicial Branch Circuit Court Administrative Judge routinely conducts judicial 
evaluations and invites you to participate in this process.  The following Judges/
Masters are presently being evaluated:

 John Boyle, Justice   2nd Circuit Courts
 David Burns, Justice  9th Circuit Courts
 Kimberly Chabot, Justice 9th Circuit Courts
 Melissa Countway, Justice 3rd Circuit Courts
 John Curran, Justice  9th Circuit Courts
 Michael Garner, Justice 4th Circuit Courts
 Polly Hall, Justice  10th Circuit Courts 
 Barbara Maloney, Justice 6th and 8th Circuit Courts
 Edward Tenney, Justice  5th and 6th Circuit Courts

 An evaluation may be completed online at www.courts.nh.gov. On the 
Judicial Branch website, look to the right side of the page under NHJB Quick 
Links and click on Judicial Performance Evaluations, then click on Current Circuit 
Court Evaluations and choose the Judge/Marital Master you would like to evaluate.  
While responses will be shared with the Judges/Marital Masters being evaluated, 
they are treated as confidential, and the identity of the respondent will remain 
anonymous.  
 If you do not have access to the Internet or would prefer a hard copy of the 
evaluation mailed to you, please e-mail the Circuit Court Administrative Office at 
Lcammett@courts.state.nh.us or call 271-6418 and one will be mailed to you.  
Please include the name(s) of the judge/master you would like to evaluate as well 
as your name and address.  As stated above, while responses will be shared with 
the Judges/Marital Masters being evaluated, they are treated as confidential, and 
the identity of the respondent will remain anonymous.  In fact, if you request a hard 
copy of the evaluation form, we ask that you do not sign the completed evaluation.
 All evaluations must be completed online or be returned no later than 
November 8, 2021.

NH Circuit Court Judicial Evaluation 
Notice
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 The New Hampshire Supreme Court Advisory Committee on Rules will hold a 
PUBLIC HEARING at 12:30 p.m. on Friday, December 10, 2021, at the Supreme 
Court Building on Charles Doe Drive in Concord, to receive the views of any member 
of the public, the bench, or the bar as the Committee considers whether to recommend 
that the Supreme Court adopt amendments to several court rules.  In addition, as part 
of its review of New Hampshire Rule of Professional Conduct 8.4(g), the Committee 
is seeking the views of any member of the public, the bench, or the bar on the opera-
tion of that rule, which has been in effect since August 1, 2019.  
 Comments on any of the court rules proposals which the Committee is consid-
ering for possible recommendation to the Supreme Court and on the operation of 
Professional Conduct Rule 8.4(g) may be submitted in writing to the secretary of the 
Committee at any time on or before December 1, 2021 or may be submitted at the 
hearing on December 10, 2021.  Comments may be emailed to the Committee on or 
before December 1, 2021 at: rulescomment@courts.state.nh.us.
 Comments may also be mailed or delivered to the Committee at the following 
address:
N.H. Supreme Court, Advisory Committee on Rules, 1 Charles Doe Drive, Concord, 
NH 03301.
 Any suggestions for rules changes other than those set forth below may be submit-
ted in writing to the secretary of the Committee for consideration by the Committee 
in the future.
 The changes being considered concern the following rules:

I.  New Hampshire Rule of Professional Conduct 8.4(g) and Comment – Actions 
Taken to Embarrass, Harass or Burden Another Person  
 (This rule took effect on August 1, 2019.  In the order adopting the rule, the Su-
preme Court requested that the Advisory Rules Committee undertake a review of the 
operation of this rule after it had been in effect for two years.  As part of that review, 
the Committee is seeking public comment regarding the operation of that rule.)
 1.  New Hampshire Rule of Professional Conduct 8.4(g) and the Supreme Court 
Comment thereto are set forth in Appendix A.

II.  2020-006.  New Hampshire Rule of Criminal Procedure 12 – Discovery: State’s 
Obligation to Provide Copies of Defendant’s Criminal Record

New Hampshire Supreme Court Advisory Committee on Rules 
Public Hearing Notice

NH Superior Court Judicial Assignments: October – December 2021
COURT HILLS NO HILLS SO ROCKINGHAM MERRIMACK STRAFFORD CHESHIRE BELKNAP SULLIVAN CARROLL COOS/GRAFTON
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 (This proposal addresses the State’s obligation to provide copies of a defendant’s 
criminal record to the defendant prior to arraignment or bail hearing.)
 1.  Amend New Hampshire Rule of Criminal Procedure 12 as set forth in Ap-
pendix B.
III.  2020-009.  New Hampshire Rule of Criminal Procedure 12 – Discovery: 
Evidence of Other Crimes, Wrongs, or Acts
 (This proposal would amend the requirements for disclosure of evidence of other 
crimes, wrongs, or acts pursuant to New Hampshire Rule of Evidence 404(b).)
 1.  Amend New Hampshire Rule of Criminal Procedure 12 as set forth in Ap-
pendix C.

IV.  2021-005.  Supreme Court Rule 40 – Deferred Discipline
 (This proposal would authorize the Judicial Conduct Committee to defer resolu-
tion of a complaint against a judge in some cases in which the alleged misconduct 
was the result of substance misuse or mental health disorder and the conduct is not 
so serious in nature as to warrant formal discipline by the Supreme Court.)
 1.  Amend Supreme Court Rule 40 as set forth in Appendix D.

V.  2021-003.  New Hampshire Rule of Evidence 902 – Evidence That is Self-
Authenticating
 (This proposal would amend Rule 902 to add two new categories of self-authen-
ticating evidence.)
 1.  Amend New Hampshire Rule of Evidence 902 as set forth in Appendix E.

VI.  2021-004.  Circuit Court - Family Division Rule 3.6 – Conditions of Release
 (This proposal addresses the conditions of release in juvenile cases.)
 1.  Amend Family Division Rule 3.6 as set forth in Appendix F.

New Hampshire Supreme Court Advisory Committee on Rules
By: Patrick E. Donovan, Chairperson and Lorrie Platt, Secretary
October 4, 2021
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Supreme Court At-a-Glance

Eric Wind
Attorney at the 

NH Public Utilities 
Commission 

in Concord, N.H. 

At-a-Glance Contributor

AT-A-GLANCE continued on page 38

October 2021

Administrative Law

Appeal of Town of Chester & a., No. 2020-
0475
September 16, 2021
Affirmed 

• Whether the Board of Tax and Land Ap-
peals (BTLA) erred in granting the re-
spondent abatements on tax assessments 
in the Towns of Chester and Hudson 
(Towns) for tax years between 2014 and 
2016.

 In a proceeding initiated by a public util-
ity for abetment of the Town’s property tax 
assessments, the BTLA considered stipulated 
aggregate assessments for the tax years, stipu-
lated applicable equalization ratios for the tax 
years, and two different determinations of fair 
market value for utility’s property holdings. 
The BTLA determined that the difference 
between the equalized market values and ag-
gregate assessed value was greater than five 
percent, and granted abatement. The Towns 
moved for partial reconsideration, arguing 
that the BTLA should have calculated the 
equalized fair market value differently. The 
BTLA denied the Towns’ motion, and this 
appeal followed.
 On appeal, the Towns argued that the 
BTLA erred by equalizing the aggregate fair 
market value of the utility’s taxable property 
without first excluding the value of the util-
ity’s land interests. According to the Towns, 
the utility failed to challenge the assessments 
of its land interests, and, therefore, the BTLA 
“erroneously applied the equalization ratios to 
already-proportionate property values, creat-
ing inaccurate calculations” and “effectively 
granting abatements … for unchallenged 
parcels.”  The Towns also asserted that the 
BTLA erred by denying their motion for 
partial reconsideration.
 The Court denied jurisdictional argu-
ments, finding the BTLA possessed subject 
matter jurisdiction, citing Appeal of Town 
of Sunapee, 126 N.H. 214 (1985) and RSA 
71-B:5, I. The Court was not persuaded by 
the towns’ arguments that the BTLA adopted 
values that were already proportionate, find-
ing that the determinations of fair market 
value did not reach any conclusion regarding 
the proportionality of the Towns’ assessments. 
The Court observed that the two reports con-
clusion that the assessed value of the utility’s 
land interests represented fair market value 
does not mean that the Town’s assessed those 
interests proportionately. The Court held that 
the BTLA’s factual findings were supported 
by the record and not erroneous as a matter 
of law.

Donahue, Tucker & Ciandella, Exeter (Chris-
topher L. Boldt, Eric A. Maher, and William 
K Warren on the brief and Eric A. Maher 
orally) for the petitioners. Sulloway & Hollis, 
Concord (Margaret H. Nelson, Derek D. Lick, 
and Trevor J. Brown on the brief and Derek 
D. Lick orally) for the respondent.

Petition of Whitman Operating Co., LLC 
d/b/a Camp Walt Whitman & a., No. 
2020-0536
September 22, 2021
Affirmed 

• Whether the Governor’s Office for Emer-
gency Relief and Recovery properly 
denied the petitioner’s applications for 
funds from the New Hampshire General 
Assistance and Preservation (GAP) Fund 

as decisions under the Governor’s emer-
gency powers that are not subject to re-
hearing or appeal under RSA Ch. 541.

 As a preliminary matter, the Court found 
that it lacked jurisdiction under RSA Ch. 541 
to review the petition, however the Court 
determined it possessed jurisdiction to decide 
the case as a petition for writ of certiorari 
because the Office for Emergency Relief’s 
decision would otherwise be unreviewable. 
 Addressing the petitioners’ equal protec-
tion argument, namely that the denial was 
based on corporate structure resulting in 
different treatment from similarly situated 
competitors, the Court held that the record 
was insufficient to overcome the presump-
tion that the GAP Fund was constitutionally 
administered.
 Relating to due process, the Court held 
that the petitioners did not identify any man-
datory language or predicate to establish that 
they have an interest that entitles them to due 
process protection in this matter. Relating to 
substantive due process, the court applied 
a rational basis test and found the govern-
ment’s stated interest of targeting limited aid 
to businesses most in need to be a legitimate 
governmental interest.
 With respect to the petitioner’s argument 
that the denial was arbitrary, unreasonable 
and capricious, because it disregarded the 
corporate identity and personhood of the 
petitioners focusing instead on the finances 
of individual owners, the Court held that the 
Office for Emergency Relief did not act arbi-
trarily, unreasonably, or capriciously because 
it did not “pierce the corporate veil” so as to 
hold individual owners liable for corporate 
action or debt.

Bernstein, Shur, Sawyer & Nelson, Manches-
ter (Ovide M. Lamontagne and Matthew J. 
Saldana on the brief and Ovide M. Lamon-
tagne orally) for the petitioners. Office of the 
Attorney General (Laura E. B. Lombardi on 
the brief and orally) for the Governor’s Office 
for Emergency Relief and Recovery.

Civil Procedure

Christine Seward v. Charles Richards & 
a., No. 2020-0259
September 8, 2021
Affirmed

• Whether the trial court erred in denying 
three defendants’ motion to dismiss for 
lack of personal jurisdiction.

 In a complaint alleging claims for breach 
of contract, enforcement of security interest, 
fraudulent transfer, consumer fraud, civil 
conspiracy, and piercing the cooperate veil, 
defendants moved to dismiss for lack of 
personal jurisdiction. The trial court noted 
the plaintiff has not argued that the court had 
general personal jurisdiction over the defen-
dants, and limited its analysis to specific per-
sonal jurisdiction. The trial court concluded 
that all requirements for specific jurisdiction 

were met, and exercising specific jurisdiction 
in this case to be consistent with the notions 
of fair play and substantial justice.
 The Court applied a three part test to 
determine whether specific personal jurisdic-
tion over the defendants comports with due 
process, examining whether: (1) the contacts 
relate to the cause of action; (2) the defendants 
have purposefully availed themselves of the 
protection of New Hampshire’s laws; and (3) 
it would be fair and reasonable to require the 
defendants to defend the suit in New Hamp-
shire. The Court found that although the trial 
court erred in failing to separately analyze the 
plaintiff’s contract and tort claims, it reached 
the correct result and affirmed the order deny-
ing the motion to dismiss.

Law Office of David N. Cole, Lyme (David 
N. Cole, on the brief) and Myers Associates, 
Lebanon (Howard B Myers on the brief and 
orally) for the plaintiff. Hughes Atwood & 
Mullally, Lebanon (John R. Hughes, III on 
the brief) and Buckley & Zopf, Clarement, 
(Melvin T. Diep orally) for the defendants. 

Criminal Law

The State of New Hampshire v. David 
Almeida, No. 2019-0603
September 29, 2021
Reversed and Remanded

• Whether the performance of a BAC test 
on a blood sample, which was drawn 
by the State with the defendant’s valid 
consent, constitutes a search within the 
meaning of Part I, Article 19 of the New 
Hampshire Constitution or the Fourth 
Amendment to the United States Consti-
tution.

 Upon being arrested for driving under the 
influence of alcohol and after being informed 
of his administrative suspension rights, defen-
dant consented to provide the State a blood 
sample to determine BAC. After providing 
the blood sample but before the sample was 
tested by the State Laboratory, defendant 
notified the State he withdrew his consent. 
The State Laboratory then tested the blood 
sample. Defendant moved to suppress the 
results of the BAC test on the grounds that 
it performed an unreasonable search when it 
tested his blood sample without his consent or 
a warrant. Trial court granted defendants mo-
tion, finding that defendant had a reasonable 
expectation of privacy, withdrew his consent, 
and no other exception to the warrant require-
ment applied. The State unsuccessfully sought 
reconsideration from the trial court, and this 
appeal followed.
 Whereas the defendant conceded the 
State lawfully withdrew the blood sample, 
the court narrowly construed the issue as 
whether the BAC test was a search. The Court 
applied the reasoning in State v. Bazinet, 170 
N.H. 680 (2018) and State v. Davis, 161 N.H. 
292 (2010), as well as the intent behind the 
implied consent law, RSA 329:26, in holding 
that defendant did not have an expectation of 
privacy in his BAC that society is prepared to 
recognize as reasonable. The Court also de-
clined to accept the defendant’s argument that 
a constitutionally protected interest existed in 
the portion of the blood sample that would be 
retained by the State if the defendant exercised 
his statutory right to perform private testing on 
a portion of the blood sample that was drawn 
with his consent. 

Gordon J. MacDonald, attorney general 
(Daniel E. Will, solicitor general, Benjamin 
W. Maki, assistant attorney general, and 
Elizabeth C. Woodcock, assistant attorney 

general, on the brief, and Elizabeth C. Wood-
cock, assistant attorney general orally) for 
the State. Stephanie Hausman, deputy chief 
appellate defender, Concord, on the brief and 
orally for the defendant. 

The State of New Hampshire v. Mark 
Boulton, No. 2020-0025
September 30, 2021
Affirmed

• Whether the trial court erred when it de-
nied defendant’s request to enter portions 
of a transcript of an interview with the po-
lice into the record.

• Whether the trial court erred by allowing 
a witness for the State to offer expert tes-
timony while testifying as a lay witness.

 Following a jury trial and conviction on 
various counts of sexual assault, the defen-
dant appealed his convictions. The defendant 
argued the trial court erred when it ruled 
that he was not entitled to enter portions of 
a transcript of his interview with a detective 
into the record after the detective testified on 
direct examination about the conversation the 
detective had with the defendant. The Court 
evaluated the defendant’s argument under 
N.H. R. Ev. 106 (a) and (b), and held that 
because defendant was allowed to use the 
transcript to refresh the recollection of the 
detective and cross examine the detective, the 
trial court sustainably exercised its discretion 
when it ruled the defendant did not have a 
right to introduce portions of the transcript 
into the record.
 The defendant also argued that the trial 
court erred by allowing an officer who was 
testifying as a lay witness to provide expert 
testimony. The defendant identified three 
instances where the officer’s testimony was 
improper expert testimony, however the de-
fendant and the Court focused on one specific 
instance where a police officer explained that 
witnesses in sexual abuse investigations need 
time to “process” traumatic events before 
being interviewed, and that, based on profes-
sional training, “…disclosure is a process.” 
The Court held that an average juror is famil-
iar with the concept of “processing” and that 
the officer’s testimony did not fall within the 
scope of N.H. R. Ev. 701 relating to expert 
testimony. The Court held that testimony 
based upon a witness’s personal knowledge 
gained through employment is admissible 
as lay testimony, so long as the witness does 
not testify to scientific or technical process 
which an average lay person would not be 
able to comprehend. The defendant also ar-
gued that the testimony was expert because it 
was offered to explain why the victim might 
have delayed reporting an assault or offered 
inconsistent accounts. The Court noted that 
the challenged testimony was offered on 
redirect to allow the witness to elaborate on 
a question raised by the defense during cross 
examination; and was offered to explain po-
lice procedures, not the behavior of victims. 
Based on that context, the Court differentiated 
this matter from State v. Gonzalez, 150 N.H. 
74 (2003) and held that the trial court sustain-
ably exercised its discretion.

Gordon J. MacDonald, attorney general 
(Elizabeth C. Woodcock, senior assistant 
attorney general, on the brief and orally) for 
the State. Rudolph Freidmann, Boston, MA 
(William A. Korman on the brief and orally) 
for the defendant. 

The State of New Hampshire v. Seth Hin-
kley, No. 2019-0680



www.nhbar.org 38 OCTOBER 20, 2021 NEW HAMPSHIRE BAR NEWS
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 And sitting on the bench, she contin-
ues, has been a learning experience. 
 “For thirty years as an attorney I was 
used to being the one to give the informa-
tion and present the case as I viewed it,” 
she says.  “It has taken me a little while to 
learn not to ask questions, to listen more 
than to talk. And it goes without saying, to 
be open minded and to hear both sides be-
fore deciding the matter.”
 New judges are currently coming in 
phases as they complete their trainings. In 
the Superior Court, former N.H. Solicitor 
General and New Hampshire Bar Asso-
ciation President, Dan Will, began hearing 
cases in late August.
 “I plunged right into a full calendar 
of duties as soon as my last shadow week 
concluded,” he says. “On my first day – 
August 23--I started a criminal jury trial.  
I’ve had a bench or jury trial in nearly ev-
ery week since then.”
 Will—whose criminal practice back-
ground was limited—says he tried to learn 
as much as possible about criminal proce-
dure and pretrial issues in his training. 
 “It was very helpful to watch judges 
preside over cases and to begin to learn 

different ways to handle the wide variety 
of proceedings that occur in the Superior 
Court,” Judge Will says 
 Chief Justice of the Superior Court, 
Tina Nadeau, says judges in the Superior 
Court are required to have practiced for at 
least three years as an attorney prior to sit-
ting on the bench.
 Her job during the trainings, she says, 
was to make sure those in training received 
the skills that are necessary to handle a 
number of complicated cases. 
 “The training covers legal writing, 
plea hearings, and jury instructions for civ-
il and criminal cases, as well as everything 
they need to know about contempt powers, 
civil process, jury selection, and law clerk 
protocol,” she says.
 As for Judge Will, he has found there 
are some things that only first hand experi-
ence can teach.
 “From the standpoint of being a brand-
new judge facing a steep learning curve, I 
found it reassuring to see how judges’ ap-
proaches to different problems vary, and 
to learn that even seasoned judges need to 
take a recess from time to time to figure 
out the right way to approach a particular 
situation.”

y At-a-Glance from page 37

September 10, 2021
Affirmed and Remanded

• Whether the trial court erred in sup-
pressing the defendant’s written and oral 
statements to the police upon finding the 
defendant’s confession to be per se invol-
untary.

 The defendant is charged with five counts 
of aggravated felonious sexual assault. The 
defendant moved to suppress statements he 
made during a police interview, arguing that 
they were made involuntarily. The trial court 
found that the defendant’s statements were 
made involuntarily based on two separate 
statements made by a police officer regarding 
the lawfulness of sexual acts based on the 
age of consent that constituted a promise of 
immunity from prosecution.
 On appeal, the State argued that the 
trial court erred in finding the officer made 
a promise of immunity because the officer’s 
statements merely stated that sex with an indi-
vidual who had reached the age of consent is 
not a crime, and that a statement of fact is not 
a promise of immunity. The Court noted that 
the trial court analyzed both the plain meaning 
and context of the officer’s statements, and 
held that the trial court’s interpretation is not 
against the manifest weight of the evidence.
 The State also argued that the trial court 
erred in finding that the officer made a prom-
ise of immunity for a crime when it reasoned 
that the officer only promised immunity for 
an element of the offense or for a legal act, 
and that the defendant’s statements were not 
induced by the officer’s statements. The Court 
held that the State did not demonstrate that the 
trial court’s factual finding that a promise of 
immunity was made was erroneous, and that 
the State also did not demonstrate that the 
trial court erred in finding that the defendant’s 
statements were made in reliance on the of-
ficer’s promise of immunity.

Gordon J. MacDonald, attorney general 
(Elizabeth C. Woodcock, assistant attorney 
general, on the brief and orally) for the State. 
Thomas Barnard, senior assistant appellate 
defender, of Concord, on the brief and orally 
for the defendant. 

The State of New Hampshire v. Elizabeth 
Seibel, No. 2018-0336
September 22, 2021
Affirmed

• Whether the defendant’s convictions on 
one count of financial exploitation of an 
elderly person and two counts of theft by 
unauthorized taking were based on suffi-

cient evidence.

 Following a bench trial, the defendant 
was convicted of one count of financial ex-
ploitation of an elderly person and two counts 
of theft by unauthorized taking. The defendant 
challenged the sufficiency of evidence on all 
three of her convictions. 
 Relating to the financial exploitation of 
an elderly person conviction, the defendant 
argued that the State was required to prove 
she acted in a fiduciary capacity or exercised a 
fiduciary power after January 1, 2015, pursu-
ant to RSA 361:9. The Court disagreed that 
the State had to prove that the defendant acted 
in a fiduciary capacity or exercised fiduciary 
power after January 1, 2015. Rather, in this 
instance, the Court concluded that the State 
was required to prove that the defendant acted 
in breach of a fiduciary obligation recognized 
by law and that the defendant’s actions were 
not authorized by the instrument establish-
ing the fiduciary obligation. The Court held 
that evidence showing the defendant used 
the victim’s funds for her own benefit was 
contrary to a fiduciary obligation, and that 
nothing precluded the defendant from rais-
ing the victim’s authorization as a defense. 
The defendant also raised a double jeopardy 
argument in relation to the theft by unauthor-
ized taking charges, which the Court rejected 
highlighting the charges’ different elements.
 Relating to the theft by unauthorized 
taking convictions, the defendant argued the 
State was required to prove that she knew 
her actions were unauthorized, and that the 
evidence was insufficient to exclude the 
possibility that her son deceived her into 
believing that the victim authorized her to 
transfer money between accounts to spend 
on personal purchases. The Court held that 
the defendant’s alternative explanation was 
not sufficiently reasonable to prevent the trier 
of fact from finding that the evidence, and 
inferences drawn therefrom, failed to support 
a conclusion that the defendant did not know 
her actions were unauthorized.
Gordon J. MacDonald, attorney general 
(Brandon H. Garod, senior assistant attorney 
general, on the brief and orally) for the State. 
Thomas Barnard, senior assistant appellate 
defender, Concord, on the brief and orally 
for the defendant.

The State of New Hampshire v. Volodymyr 
Zhukovskyy, No. 2021-0168
September 16, 2021
Affirmed 

• Whether the trial court erred when it 
denied the defendant’s request for an 
evidentiary bail hearing on disputed facts 
based on newly discovered evidence re-
lated to dangerousness under RSA 597:2.

 Defendant is charged with seven counts 
each of manslaughter, negligent homicide, 
and negligent homicide - driving while under 
the influence of a controlled drug; as well 
as one count each of aggravated DUI and 
reckless conduct. The defendant argued that 
RSA 597:2, III-IV, creates an implied right to 
an evidentiary bail hearing when the parties 
dispute facts relevant to a dangerousness find-
ing. The defendant identified new evidence 
in the form of an accident report. The Court 
interpreted the statutory provisions to grant 
the trial court discretion to determine whether 
an evidentiary bail hearing is necessary upon 
receipt of a request, not that an evidentiary 
hearing is statutorily mandated under the 
circumstances.
 The Court went on to address the defen-
dant’s alternative argument that if an eviden-
tiary bail hearing is not mandated by statute, 
that the trial court’s denial of his request was 
not a sustainable exercise of discretion. The 
defendant identified his character, the danger 
he poses, the strength of the State’s case, and 
whether less restrictive alternatives exist to 
detention without bail as relevant factors 
to consider in determining dangerousness. 
Making all assumptions relating to the factors 
identified by the defendant on dangerousness 
in the defendant’s favor, the Court concluded 
that undisputed facts related to each of the 
factors existed to support the trial courts 
decision. On his character and the danger he 
poses, the court held that undisputed evidence 
of substance abuse, criminal behavior includ-
ing charges of driving under the influence, as 
well as violating prior conditions of release, 
were sufficient to support the trial court’s de-
termination on those factors. On the strength 
of the State’s case, the court held that because 
he defendant was reindicted on all but one 
charge after the release of the new evidence, 
that sufficient undisputed evidence existed to 
support the trial court’s determination on that 
factor as well. Lastly, the Court held that the 
undisputed facts above were sufficient for the 
court to find that because the defendant failed 
to live a law-abiding life free from controlled 
substances while on conditional release, he 
was unlikely to do so now.

John M. Formella, attorney general (Scott 
D. Chase, assistant attorney general, on the 
memorandum of law and orally) for the State. 
Christopher M. Johnson, chief appellate de-
fender, Concord, on the memorandum of law 
and orally for the defendant. 

Landlord/Tenant

Robert St. Onge v. Oberton, LLC, No. 
2020-0320
September 2, 2021
Affirmed

• Whether the trial court erred when it dis-
missed a claim brought under RSA Ch. 
540-A on the ground that the sober living 
facility is exempt as a “group home” un-
der RSA 540:1-a, IV(c).

 Plaintiff participated in defendant’s sober 
living program that included sober living ac-
commodations. Plaintiff agreed to abide by 
certain rules while engaged in the program, 
and signed a contract explicitly stating that he 
had no tenant rights. After being discharged 
from the program for violating rules, plaintiff 
filed a petition alleging defendant violated 
RSA Ch. 540-A by using “self-help” eviction 
procedures. Defendant moved to dismiss the 
petition because its facility is a “group home,” 
and therefor the plaintiff was not entitled to the 
protections of RSA Ch. 540-A. The trial court 
granted the defendant’s motion to dismiss, and 
the plaintiff appealed.
 Plaintiff claimed that the sober living fa-
cility is not a group home under RSA 540:1-a, 
IV(c), proposing a narrow definition of that 
term relating to group homes for children 
authorized by the Dept. of Health and Hu-
man Services pursuant to RSAs 47:11-b and 
170-E:25, II(b). Plaintiff also argued that an 
emergency order relating to the COVID-19 
pandemic also precluded the defendant from 
requiring him to vacate his room at the sober 
living facility.
 The Court interpreted the term “group 
home” according to the plain meaning of the 
term, namely a residence for persons requiring 
care or supervision, and found that the sober 
living facility is a group home. The Court 
construed this definition across both RSA 
Ch. 540-A and 540-B in determining that the 
emergency orders offered the plaintiff no ad-
ditional protections because “group homes” 
are excluded from the definition of “shared 
facilities” under RSA Ch. 540-B.

Shaughnessy Raiche, Bedford (Brian C. 
Shaughnessy on the brief and orally) for the 
plaintiff. Wadleigh, Starr & Peters, Concord 
(Craig Donais and Stephen Zacharias on 
the brief, and Craig Donais orally) for the 
defendant. 
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Supreme Court Orders

 The Supreme Court reappoints Su-
preme Court Justice James P. Bassett to the 
Access to Justice Commission, which was 
established by Supreme Court order dated 
January 12, 2007.  Justice Bassett’s three-
year term begins immediately and expires 
August 31, 2024.  The Supreme Court fur-
ther designates Justice Bassett as a co-chair 
of the Access to Justice Commission.

Issued:  September 9, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 Pursuant to Supreme Court Rule 38-A, 
the Supreme Court appoints Circuit Court 
Judge Kimberly Chabot to the Advisory 
Committee on Judicial Ethics, to serve a 
three-year term commencing immediately 
and expiring September 1, 2024.  Judge 
Chabot is appointed to replace Superior 
Court Justice Andrew Schulman, whose 
term has expired.
 The Supreme Court also appoints At-
torney Lyndsee D. Paskalis to the Advisory 
Committee on Judicial Ethics, to serve a 
three-year term commencing immediately 
and expiring September 1, 2024.  Attorney 
Paskalis is appointed to replace Attorney 
Heather Krans, whose term has expired.

Issued:  September 9, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 Pursuant to Part II, Article 73-a of the 
New Hampshire Constitution and Supreme 
Court Rule 51, the Supreme Court of New 
Hampshire adopts the following amend-
ments to court rules.

I. Supreme Court Rule 12-A – Mediations
 (This amendment expands the class of 
persons who may conduct mediations of 
cases pending in the supreme court.)
  1. Amend Supreme Court Rule 12-
A(1) as set forth in Appendix A.

II. Superior Court Rule 207 – Business 
and Commercial Dispute Docket
 (This amendment deletes the require-
ment that the Business and Commercial 
Dispute Docket be conducted at the Mer-
rimack County Superior Court.)
  1. Amend Superior Court Rule 207 
as set forth in Appendix B.

Effective Date
 These amendments shall take effect 
immediately.    

Date:  September 13, 2021   
ATTEST:  Timothy A. Gudas, Clerk
Supreme Court of New Hampshire

u
 Pursuant to Supreme Court Rules 1 
and 37(4), the Supreme Court extends the 
terms of Attorneys Philip H. Utter and 
Karyl R. Martin as members of the Hear-
ings Committee of the Attorney Discipline 
System, as may be necessary beyond De-
cember 31, 2021, to permit them to sit, 
participate, and submit written reports as 
part of a hearing panel on the following 
matter: Sheridan, William C. advs. Attor-
ney Discipline Office – #19-003.  The ex-
tended terms of Attorneys Utter and Mar-
tin shall terminate upon the hearing panel’s 
completion of its duties in that matter.  See 
Rule 37(4)(c) and (d).

Issued:  September 21, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 Pursuant to Supreme Court Rules 1 
and 37(4), the Supreme Court extends the 
term of Attorney Stephanie C. Hausman 
as a member of the Hearings Committee 
of the Attorney Discipline System, as may 
be necessary beyond December 31, 2021, 
to permit her to sit, participate, and submit 
written reports as part of a hearing panel 
on the following matter: Nadeau, Justin 
P. advs. Attorney Discipline Office – #19-
009.  The extended term of Attorney Haus-
man shall terminate upon the hearing pan-
el’s completion of its duties in that matter.  
See Rule 37(4)(c) and (d).

Issued:  September 21, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 Pursuant to Supreme Court Rules 1 
and 37(4), the Supreme Court extends 
the term of Attorney Barry M. Scotch as 
a member of the Hearings Committee of 
the Attorney Discipline System, as may be 
necessary beyond December 31, 2021, to 
permit him to sit, participate, and submit 
written reports as part of a hearing panel 
on the following matter: Hoppock, Jo-
seph S. advs. Attorney Discipline Office – 
#19-015.  The extended term of Attorney 
Scotch shall terminate upon the hearing 
panel’s completion of its duties in that mat-
ter.  See Rule 37(4)(c) and (d).

Issued:  September 21, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 In accordance with Supreme Court 
Rule 37(3)(a), the Supreme Court appoints 
Attorneys Stephanie C. Hausman, Karyl 
R. Martin, and Eric R. Wilson to the Pro-
fessional Conduct Committee (PCC) of 
the Attorney Discipline System, replacing 
the following members whose terms will 
expire on December 31, 2021: Attorneys 
David M. Rothstein, Heather E. Krans, and 
Martha Van Oot.
 The PCC term of Attorney Hausman 
shall commence on January 1, 2022, or 
upon the conclusion of her term as a mem-
ber of the Hearings Committee of the At-
torney Discipline System, whichever is lat-
er, and shall expire on December 31, 2024.  
The PCC term of Attorney Martin shall 
commence on January 1, 2022, or upon the 
conclusion of her term as a member of the 
Hearings Committee of the Attorney Disci-
pline System, whichever is later, and shall 
expire on December 31, 2024.  The PCC 
term of Attorney Wilson shall commence 
on January 1, 2022, and shall expire on De-
cember 31, 2024.
 The Supreme Court designates Attor-
ney Hausman to serve as chair of the PCC, 
Attorney Caroline K. Leonard to serve as 
one of the vice chairs of the PCC, and Ms. 
Kathleen Ames to serve as the other vice 
chair of the PCC.

Issued: September 21, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 Pursuant to Supreme Court Rule 
37(4), the Supreme Court reappoints Attor-
ney George H. Thompson and Mr. Christo-
pher Hodgdon to the Hearings Committee 
of the Attorney Discipline System, to serve 
terms commencing on January 1, 2022, 
and expiring on December 31, 2024.

Issued:  September 21, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u
 In accordance with Rule 42(II)(a), the 
Supreme Court designates Attorney Ryan 
Guptill to serve as chair of the Committee 
on Character and Fitness.  Attorney Gup-
till, a member of the committee since Feb-
ruary 22, 2019, succeeds Attorney Joseph 
F. McDowell, III, who resigned from the 
committee on October 5, 2021.

Issued:  October 7, 2021
ATTEST: Timothy A. Gudas, Clerk
Supreme Court of New Hampshire

u
 In accordance with Rule 42(I)(a), the 
Supreme Court reappoints Attorney Abi-
gail Albee, Attorney Charles Glover, At-
torney Edward Sackman, Attorney Jon N. 
Strasburger, and Superior Court Justice 
David Ruoff, to the Board of Bar Examin-
ers, to serve three-year terms commencing 
November 1, 2021, and expiring Novem-
ber 1, 2024.

Issued:  October 7, 2021
ATTEST: Timothy A. Gudas, Clerk
Supreme Court of New Hampshire

u
LD-2021-0009, In the Matter of  

Daniel W. McKenna, Esquire
 On October 5, 2021, the Attorney Dis-
cipline Office (ADO) filed a petition for the 
immediate interim suspension of Attorney 
Daniel W. McKenna from the practice of 
law in New Hampshire.  The ADO has al-
leged, among other claims of professional 
misconduct, that:
 (1) Attorney McKenna misappropri-
ated settlement funds owed to one client to 
pay another client and to pay his business 
expenses;
 (2) Attorney McKenna failed to re-
spond to the ADO’s requests for informa-
tion and failed to file a response to the 
ADO’s docketed complaint against him, 
despite the requirements of Supreme Court 
Rule 37A(II)(a)(5)(C); and 
 (3) Attorney McKenna’s conduct vi-
olates Supreme Court Rule 50 and Rules of 
Professional Conduct 1.15 and 8.4; 
 The ADO cites Supreme Court Rule 
37(9-A), (9-B)(b), and (16)(f) as grounds 
for suspending Attorney McKenna im-
mediately and on an interim basis.  Rule 
37(9-A) authorizes the court to suspend an 
attorney, after notice and an opportunity 
for a hearing, when the court finds that 
the attorney has engaged in conduct that 
poses a substantial threat of serious harm 
to the public.  Rule 37(9-B)(b), applicable 
in cases alleging “serious misconduct,” au-
thorizes the court to enter an order of sum-
mary suspension and other emergency re-
lief if the ADO establishes by affidavit that 
the attorney failed to respond to the ADO’s 
request for information.  Rule 37(16)(f) 
authorizes the court to suspend an attorney 
when it deems a suspension necessary for 
the protection of the public and the preser-
vation of the integrity of the legal profes-
sion.  When the court makes such a finding, 
the attorney may be suspended on a tem-
porary order, with or without hearing.  See 
Rule 37(16)(d).
 Based on the information submitted 
by the ADO in its petition, the court finds 
that Attorney McKenna’s immediate sus-
pension from the practice of law is neces-
sary to protect the public and to preserve 

the integrity of the legal profession.  See 
Rule 37(16)(d) and (f).  Accordingly, it is 
hereby ordered: 
 (1) In accordance with Rule 37(16)
(d) and (f), Attorney Daniel W. McKenna 
is immediately suspended from the prac-
tice of law in New Hampshire pending fur-
ther order of this court.
 (2) A copy of the petition for imme-
diate suspension and of this order shall be 
served on Attorney McKenna by first-class 
mail at the latest address that Attorney 
McKenna provided to the New Hampshire 
Bar Association.
 (3) Within 15 days from the date of 
this order, Attorney McKenna may request 
a hearing on the issue of whether the in-
terim suspension should be lifted.  The 
hearing will be promptly scheduled.  See 
Reiner’s Case, 152 N.H. 163 (2005).
 (4) Within 30 days of the date of this 
order, Attorney McKenna shall file an an-
swer to the petition for immediate interim 
suspension.
 (5) Attorney McKenna is enjoined 
from transferring, assigning, hypothecat-
ing, or in any manner disposing of or con-
veying any assets of clients, whether real, 
personal, beneficial or mixed.
 Pursuant to Rule 37(17), the court ap-
points Attorney Andrea Q. Labonte, ADO 
Assistant General Counsel, to take imme-
diate possession of the client files and trust 
and other fiduciary accounts of Attorney 
McKenna, and to take the following ac-
tions:  
 (1) Attorney Labonte shall notify all 
banks and other entities where Attorney 
McKenna has trust or fiduciary accounts 
and operating accounts of Attorney McK-
enna’s suspension from the practice of law 
and of Attorney Labonte’s appointment by 
the court.
 (2) Attorney Labonte shall notify cli-
ents of Attorney McKenna of his suspen-
sion, inform them of any scheduled hear-
ings, advise them to obtain the services of 
other lawyers of their choice, and advise 
them how they or their new attorneys may 
obtain their files.  Attorney Labonte shall 
not undertake the representation of any of 
Attorney McKenna’s clients, however.
 (3) Attorney Labonte shall notify the 
courts in which any hearings are scheduled 
in the near future of Attorney McKenna’s 
suspension.
 (4) Attorney Labonte shall prepare 
an inventory of Attorney McKenna’s client 
files and shall file a copy of the inventory 
with the Supreme Court on or before No-
vember 15, 2021, together with a report of 
her actions taken under this order and rec-
ommendations as to what further actions 
should be taken.
 (5) If Attorney McKenna was in pos-
session of any client funds or property, 
Attorney Labonte may file an appropriate 
motion requesting authority to distribute 
them.
 Attorney McKenna is ordered to coop-
erate with Attorney Labonte in performing 
the tasks as directed by the court.  The ex-
penses of Attorney Labonte shall be paid 
in the first instance from the funds of the 
Professional Conduct Committee, which 
may seek reimbursement from Attorney 
McKenna.  
 MacDonald, C.J., and Hicks, Bassett, 
Hantz Marconi, and Donovan, JJ., con-
curred.

DATE:  October 7, 2021
ATTEST: Timothy A. Gudas, Clerk
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US District Court Decision Listing

POSITIONS AVAILABLE
Associate Attorney Full Time- Employment Law Firm 
(Keene NH)	–	Associate	Attorney	sought	for	a	busy	firm	in	
Keene,	NH.		This	is	a	benefited	full-time	position.	The	Law	
Offices	of	Wyatt	&	Associates	represents	employees	whose	
rights have been violated in the workplace.  Responsibilities 
include: Client interviewing and intake; Drafting discrimination 
charges,	etc.	General	litigation	projects	and	support;	Legal	
research and writing.  We assist clients in all states in New 
England as well as in NY. Applicants already admitted into 
one of the New England (or NY) state bars preferred, but 
applicants who took the Bar in July 2021 are also encouraged 
to apply. Demonstrated experience or exposure to employ-
ment law is a plus, but not required. Please email a cover 
letter and resume to spatriquin@wyattlegalservices.com. 

ASSOCIATE ATTORNEY – We are seeking a full-time 
Associate	Attorney	to	join	BCM	Environmental	&	Land	Law	
practicing New Hampshire law (with the possibilities to 
expand to Vermont and/or Maine) in the areas of land use, 
environmental,	agricultural,	real	estate	law,	and	related	fields,	
including	renewable	energy	and	local	food	in	Concord	office.	
Detailed job description/application submission requirements 
at bcmenvirolaw.com. 

ASSOCIATE ATTORNEY - Littleton & North Conway – 
Ward	Law	Group	is	seeking	an	associate	attorney	for	our	
Littleton	 and	North	Conway	 offices.	 The	 ideal	 candidate	
will have at least 3 years of experience with civil, criminal, 
estate planning and family law.  The associate attorney will 
be working with experienced attorneys looking to reduce their 
case load. We are willing to train the right person, but our 
ideal candidate will have strong leadership and management 
skills as the expectation will be that this attorney will take on 
a management role over the next few years. This position 
offers	competitive	compensation	and	benefits	commensurate	
with	 qualifications	 and	 experience.	 Interested	 candidates	
should submit a cover letter and resume to ljusczak@
wardlawnh.com.

ATTORNEY – We are seeking an experienced Attorney to 
join	BCM	Environmental	&	Land	Law	practicing	New	Hamp-
shire law (with the possibilities to expand to Vermont and/or 
Maine) in the areas of land use, environmental, agricultural, 
real	estate	law,	and	related	fields,	including	renewable	energy	
and	local	food	in	the	Concord	or	Keene	office.	Opportunity	to	
move into ownership. Salary commensurate with experience 
and book of business. Detailed job description/application 
submission requirements at bcmenvirolaw.com.

FAMILY LAW ATTORNEY 

Growing law firm servicing Central and Southern New Hampshire 
seeking a family law attorney.  Our main office is in Concord with 
satellite offices in Exeter and Manchester opening this Fall. We 
would consider candidates with a wide range of experience and offer 
a congenial work environment in which attorneys may be allowed to  
work partially remotely depending on their training needs. 

Competitive salary and benefits include health insurance, disability, 
life insurance and a retirement account match. 

All inquiries should be emailed to jobs@cohenwinters.com and 
will be confidential. 

September 2021

* Published
___________________________________

RELIGIOUS FREEDOM RESTORATION 
ACT (“RFRA”); FIRST 

AMENDMENT FREE EXERCISE 
CLAUSE; FIFTH AMENDMENT EQUAL 

PROTECTION 

9/10/21  Paige v. Warden, FCI Berlin
Case No. 18-cv-670-SM, Opinion No. 2021 
DNH 144

 Lamont Paige brought claims against 
the warden and the  former prison chaplain, 
alleging that their failure to hold a prayer ser-
vice on one Sunni Muslim holy day and to 
provide a ceremonial meal on another holy 
day violated his rights under RFRA, the free 
exercise clause of the First Amendment, 
and the equal protection clause of the Fifth 
Amendment.  The defendants moved for 
summary judgment.   The court granted sum-
mary judgment in favor of the defendants 
on all claims, concluding that a compelling 
governmental interest supported cancellation 
of the prayer service, a ceremonial meal was 
offered but no one signed up to attend so that 
no burden was placed on Paige’s free exer-
cise of his religion, and Paige failed to show 
that he was treated differently than members 
of other religious groups.  12 pages.  Judge 
Steven J. McAuliffe.
___________________________________

FEDERAL DUE PROCESS RIGHT TO 
COUNSEL; FEDERAL CHILD 
WELFARE ACT OF 1980; ADA

9/9/21 G.K. v. Sununu et al.
Case No. 21-cv-4-PB, Opinion No. 2021 
DNH 143

Plaintiffs in this class action are minors with 
mental disabilities who have been placed in 
the legal custody of the New Hampshire Di-
vision of Children, Youth and Families due 
to parental abuse or neglect.  They have sued 
New Hampshire Governor Christopher Su-
nunu and other State officials arising out of 
the operation of the State’s foster care sys-
tem.  Plaintiffs seek declaratory and injunc-
tive relief on behalf of themselves and a pu-
tative class on the ground that defendants are 
violating their federal constitutional and stat-
utory rights by unnecessarily placing them in 
institutional and group care facilities without 
the benefit of an attorney or adequate case 
planning.  Defendants moved to dismiss the 
complaint for failure to state a claim upon 
which relief may be granted.  The court 
granted the motion in part and denied it in 
part.  First, the court dismissed plaintiffs’ 
claim that they have a due process right to 
counsel in every dependency proceeding in 
state court.  The court reasoned that plaintiffs 
have a conditional right to counsel that re-
quires an individualized assessment of each 
child’s dependency proceeding, as opposed 
to the categorical approach proposed by 
plaintiffs.  Second, the court rejected defen-
dants’ argument that there is no private right 
to action to enforce the case planning provi-
sions of the Child Welfare Act of 1980.  The 
court explained that under First Circuit prec-
edent the case planning provisions confer an 
individual right and that defendants did not 
rebut the presumption that the right is en-
forceable in a § 1983 action.  Third, the court 
denied the motion with respect to plaintiffs’ 
disability discrimination claims because the 
plain language of the ADA implementing 
regulation known as the integration mandate 

prohibits the State from providing services to 
individuals with disabilities in a setting that 
is not the most integrated setting appropriate 
to their needs.  34 pages.  Judge Paul Barba-
doro.
___________________________________

INVASION OF PRIVACY; 
RETALIATION; DEFAMATION

9/30/21 Amy St. Pierre v. Stephen J. 
  Griffin
Case No. 20-cv-01173-PB, Opinion No. 
2021 DNH 157

 Defendant Stephen Griffin moved to dis-
miss Amy St. Pierre’s complaint against him 
for failing to state a claim under 12(b)(6).  St. 
Pierre accused Griffin of illicitly accessing 
her Google Drive, retaliating against her in 
a related state court case, and publishing a 
defamatory book about her and her husband.  
The court agreed with Griffin and dismissed 
the complaint.  First, St. Pierre’s claims re-
lated to Griffin improperly accessing her 
Google Drive were undone by her admission 
that she had shared the documents with her 
husband’s corporate Google account.  Griffin 
properly took control of the account after her 
husband was terminated, and St. Pierre ne-
glected to stop sharing the files with it.  Next, 
Griffin’s retaliation claim was dismissed be-
cause it pertained to litigation behavior in 
state court that needs to be addressed in that 
forum.  Finally, the defamation claim was 
dismissed because each statement was either 
concerning St. Pierre’s husband, express-
ing a non-defamatory opinion, or not severe 
enough to amount to defamation.    
20 pages.  Judge Paul Barbadoro.
___________________________________

PERSONAL JURISDICTION

9/24/21 O’Neil v. Somatics, LLC et al.
Case No. 20-cv-175-PB, Opinion No. 2021 
DNH 151

In this diversity action, a New Hampshire 
resident sued two out-of-state corporate de-
fendants, Somatics, LLC and Elektrika, Inc., 
after sustaining injuries from electroconvul-
sive therapy with a Thymatron instrument.  
The thrust of the plaintiff’s product liability 
and negligence claims against Elektrika was 
that Elektrika had designed an inherently 
dangerous and defective product and failed 
to warn her about the risks of its use.  Fol-
lowing jurisdictional discovery, Elektrika 
moved to dismiss for lack of personal juris-
diction.  The court granted the motion.  The 
plaintiff’s strongest evidence in support of 
specific personal jurisdiction showed that 
Elektrika, a New York corporation, had twice 
repaired the specific machine that injured her 
and shipped it to New Hampshire.  The court 
reasoned that this evidence was insufficient 
to meet the relatedness prong of the personal 
jurisdiction test because the plaintiff’s claims 
did not arise out of those activities nor did 
those contacts demonstrate a strong relation-
ship among Elektrika, the forum, and this 
litigation.  The court also found that Elek-
trika’s in-forum activities did not amount to 
purposeful availment of the forum because 
Elektrika did not reach out beyond New York 
to exploit a market in New Hampshire such 
that it would be foreseeable that Elektrika 
would be haled into a New Hampshire court. 
18 pages.  Judge Paul Barbadoro.
___________________________________

SOCIAL SECURITY DISABILITY 
BENEFITS

9/14/21 Begin v. Saul

Case No. 20-cv-349-PB, Opinion No. 2021 
DNH 146

The plaintiff in this case challenged the de-
nial of her application for disability insurance 
benefits pursuant to 42 U.S.C. § 405(g).  Her 
principal arguments were that the Adminis-
trative Law Judge (“ALJ”) who considered 
her application failed to properly evaluate her 
fibromyalgia and the medical opinion evi-
dence supporting her application.  The court 
denied the plaintiff’s motion and affirmed 
the Commissioner’s decision.  The court ex-

plained that substantial evidence supported 
the ALJ’s finding that the plaintiff’s subjec-
tive complaints of disabling fatigue and pain 
resulting from her fibromyalgia were not en-
tirely consistent with the record.  Further, the 
ALJ’s evaluation of the medical opinion evi-
dence was entitled to deference because the 
ALJ properly discounted the opinions of her 
treating providers and relied upon a non-ex-
amining consultant’s opinion that was based 
on, and consistent with, the record evidence.  
 20 pages.  Judge Paul Barbadoro.

Classifieds

Family Law Attorney
Douglas, Leonard & Garvey, P.C. has the opportunity for a family law attorney 
with 3+ years’ experience in family law and divorce cases to join our family law 
practice.  Douglas, Leonard & Garvey offers a workplace where you are supported 
in a team-based environment.

Douglas, Leonard & Garvey offers a competitive compensation and benefits package 
including health insurance, life and disability insurance,  and 401(k).

Please submit your cover letter and resume to mail@nhlawoffice.com or by mail 
to Hiring Partner, Douglas, Leonard & Garvey, P.C., 14 South Street, Concord, NH 
03301.  All inquiries will be held in strict confidence.

nhlawoffice.com

14 South Street • Concord, NH        603-224-1988

We will work with you on a referral fee basis.

Employment Lawyers 
for Employees

George T. “Skip” Campbell, Chuck Douglas, Benjamin T. King,  
C. Kevin Leonard, Megan E. Douglass
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Schwartzberg Law 

Contact Ora at oralaw@gmail.com for details.

 is offering a unique opportunity to join a 
4 attorney law firm in Plymouth, NH.

Our attorneys work 4 days a week and 
receive excellent compensation. 

Family Law or Civil Litigation experience preferred.

Associate Attorney
Partner track opportunity for an associate seeking a career in 
a successful cross-border Maine/NH law firm with a growing 
client base, a supportive staff and a collegial work environment.

Competitive salary and benefits. Interested applicants can 
send cover letter and resume to David R. Hastings, III, 
Esq., P.O Box 290, Fryeburg, Maine 04037, or dhastings@
hastingsmalia.com.

Classifieds

ASSOCIATE ATTORNEY	 –	 Braucher	 &	Amann,	 PLLC,	
seeks	 an	 associate	 attorney,	 ideally	 for	 our	 Laconia,	NH	
office;	remote	work	arrangement	possible	as	is	work	in	our	
North	Andover,	MA	office.	Business	 litigation	 experience	
preferred. Must be licensed in NH - MA license helpful, 3-5 
years of experience. Compensation commensurate with 
experience; health benefits and 401(k) offered. Please 
send cover letter, resume and writing sample to wamann@
ba-lawgroup.com.

ASSOCIATE ATTORNEY – In need of an associate attor-
ney	to	work	in	a	small	litigation	firm	in	Lawrence,	MA.	Firm	
handles personal injury, worker’s compensation and criminal 
cases in MA and NH; attorneys must be licensed in MA and 
NH. The Position requires research, drafting pleadings, 
court appearances in District and Superior Courts and MA 
Department	of	Industrial	Accidents	and	Department	of	Labor.	
Preferably 1-2 years of experience. Salary commensurate 
with experience. Health and dental available. Send resumes 
only to dixonlaw@verizon.net. No phone calls.

REAL ESTATE ASSOCIATE ATTORNEY –	Concord	firm	
seeking lawyer with 5+ years’ experience handling closings, 
purchase	and	sale	agreements,	leases,	financings,	and	title	
matters.  Flexible arrangement available (of-counsel, associ-
ate, remote work).  Health insurance and 401(k) available for 
full-time employees.  Please contact Paul Alfano at paul@
alfanolawoffice.com, 4 Park Street, Concord, NH  03301 
or 226-1188. 

ASSOCIATE – Concord, NH area seeking energetic mid-
level associate who can handle a busy case load, in a client 
oriented	boutique	firm,	family	law,	business	law	and	general	
practice. Excellent interpersonal, writing and oral-argument 
skills required. Salary commensurate with experience, bene-
fits	available,	performance-based	bonuses.	Great	opportunity	
for	future	growth.	Confidential.	EOE	Send	resume,	writing	
sample and references to dreid@mcgrathlawfirm.com.

Elder Law firm in Manchester, NH
concentrating in estate and special needs 

planning, and probate and trust administration, 
is seeking an experienced attorney with 

knowledge and ability to assist in
estate planning, guardianships, and probate. 
Two to four years’ of experience preferred.

Submit confidential inquiries, 
your resume and cover letter to 

Kathy Fortin at kwf@arthurggreene.com

BUTENHOF & BOMSTER

PARALEGAL/ 
LEGAL ASSISTANT
Manchester, NH – NH Litigation law 
firm seeks a full-time legal assistant.  
The ideal candidate must be detail-
oriented, self-motivated for indepen-
dent work, possess great organization 
skills and the ability to communicate 
well.  Must have a strong work ethic 
and knowledge of Microsoft Office.
We offer a flexible and pleasant work 
environment with a competitive wage 
and excellent benefits, including health 
insurance and 401(k) plan employer 
match. 
Please submit your cover letter and 
resume to: uploadresumes4me@
gmail.com.

ATTORNEY	–	Well	established	law	firm	seeks	an	attorney	
licensed in New Hampshire. Areas of law include commercial 
and residential lending, probate and business counseling. 
Candidate must have excellent communication skills, be 
detail oriented, organized, and self-motivated. All replies 
are	 confidential.	 Salary	 commensurate	with	 experience.	
Qualified	candidates	should	forward	a	resume,	cover	letter	
and	references	to:	Kalil	&	LaCount,	681	Wallis	Road,	Rye,	
NH 03870 at  hiring.nhlegal@gmail.com.

ASSOCIATE ATTORNEY	-	Established	firm	in	central	New	
Hampshire with a strong existing practice and an active 
new	client	base	seeking	an	associate	attorney	for	an	office	
practice with focus on estate planning, trust and estate admin-
istration, business transactions and real estate. Candidate 
must have strong written and oral communications skills with 
meticulous attention to detail. Experience a plus but ability to 
learn and to work with others essential. This is an outstanding 
partnership	track	position	in	a	quality	firm	and	a	supportive	
work	environment.		Contact	Martin,	Lord	&	Osman,	P.A.	at	
mcs@mlolaw.com.

LITIGATION ATTORNEY – Getman, Schulthess, Steere & 
Poulin, P.A., seeks a full time attorney with preferably 2 years 
of litigation experience, and insurance defense familiarity 
helpful.  Must be admitted to the NH Bar with admission to 
the Maine, Massachusetts or Vermont Bar a plus.  Please 
e-mail cover letter, writing sample, resume and references 
to Administrator at law@gssp-lawyers.com.  All inquiries 
held	in	strict	confidence.

LITIGATION ATTORNEY – Getman, Schulthess, Steere 
& Poulin, P.A., seeks a part time attorney with preferably 2 
years of litigation experience, and insurance defense familiar-
ity helpful.  Must be admitted to the NH Bar with admission 
to the Maine, Massachusetts or Vermont Bar a plus.  Please 
e-mail cover letter, writing sample, resume and references 
to Administrator at law@gssp-lawyers.com.  All inquiries 
held	in	strict	confidence.

Seeks a full-time paralegal experienced in probate,
trusts, estate and elder law planning to join their team 

of dedicated and compassionate professionals.

Confidential inquiries to Kathy Fortin at
kwf@arthurggreene.com

BUTENHOF & BOMSTER, PC

Assistant City  
Attorney

The City of Keene is seeking a highly 
motivated, self-starter to serve as Assistant 
City Attorney!  This position will serve as 
a member of the City’s legal team, with 
a primary responsibility for assisting the 
City police department, City Attorney and 
City Clerk. Salary ranges from $73,865- 
$92,050 annualized, with an attractive 
benefits package. Qualified applicants 
should be a graduate of an accredited law 
school with a Juris Doctorate and admitted 
to the New Hampshire Bar, and have at 
least 1-3 years of relevant experience.  
Applications will be accepted until an 
adequate pool of candidates is reached.  
For a full job description and to apply visit: 
https://keenenh.gov/jobs.  EOE.
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bernsteinshur.com

Shareholder and Associate Attorney – Portland, Maine
Bernstein Shur is seeking a Shareholder and an Associate attorney to join our 
Real Estate Practice Group in our Portland, Maine office. We have recently 
been named one of Maine’s Best Places to Work for the tenth time and employ 
125+ award-winning attorneys who work and live by our core values. We relish 
simplifying the complex. We believe that sophisticated doesn’t have to mean 
stuffy, and we’re not just accessible—we’re approachable. If you desire both 
challenging work, and a unique approach to the practice of law, please learn 
more about these positions by visiting bernsteinshur.com/who/careers.
 
Candidates must have experience in transactional commercial real estate 
(i.e. the acquisition, development, leasing and sale of real estate and related 
financing), a proven ability to work simultaneously on multiple projects, and 
Maine Bar membership. Bernstein Shur has offices in Maine and New Hampshire 
and offers competitive compensation, an excellent benefits package, and a 
flexible work environment.

Join our expanding   Real Estate Group

Classified
Rates

Classified advertising will only be accepted on a 
prepaid basis. The publisher reserves the right to accept 
or reject all advertising copy at its discretion.

If you would like to place an ad in the classified 
section, please contact our Advertising and Sponsorship 
Sales Coordinator at (603) 715‑3263. You may e‑mail your 
ad to: advertise@nhbar.org.

If you have missed the deadline for the current issue, 
your ad will appear on our website, www.nhbar.org, 
before the next issue date.  

MERRITT & MERRITT 
– VT 

Corporate Paralegal
 

Merritt & Merritt seeks an experienced & 
intelligent individual to fill full-time paralegal 
position. Tasks include organization of bus. 
entities, maintaining corp. records, related 
filings, patent, trademark & copyright filings/
calendaring, and generally assisting the Firm’s 
lawyers with their transactions. Candidates 
for this position preferably have a 4-year 
degree & prior work experience. Successful 
candidates must have a strong work ethic, be 
well organized, detail oriented, and possess 
excellent oral/written communication skills.  
Prior paralegal experience is a plus but not 
required. Candidates must be proficient with 
Microsoft products. 

Please send resume & references to 
ldissinger@merritt-merritt.com.

ASSOCIATE ATTORNEY WANTED.  Hayes, Windish & 
Badgewick is seeking an associate attorney to join our team.  
Preference is given to those with 3-5 years’ experience in civil 
litigation, but those just starting with strong work ethic and 
motivation will be considered too.  We are a small general 
practice	firm	with	an	emphasis	on	civil	litigation,	insurance	
defense, and workers’ compensation matters.   We seek a 
candidate who is interested has high ethical standards, strong 
skills in research and writing, along with the patience and 
desire	to	learn	the	profession.		Competitive	pay	and	benefits	
offered.		Position	to	remain	open	until	filled.		Please	send	
your resume and cover letter electronically to: Penny Web-
ster,	Office	Manager,	HAYES,	WINDISH	&	BADGEWICK, 
pwebster@woodstockvtlaw.com.

STAFF ATTORNEY: New Hampshire Public Defender is 
seeking an experienced criminal defense attorney. Applicants 
must have a demonstrated commitment to indigent criminal 
defense and extensive practical experience. Applicants must 
be admitted to the New Hampshire Bar or be eligible for im-
mediate admission by waiver. Interested attorneys should 
submit a resume, cover letter, and a law school transcript 
(unofficial	acceptable)	to	our	Recruiting	Coordinator	through	
the Employment section on our website, www.nhpd.org.

ESTATE PLANNING AND REAL ESTATE ASSOCIATE 
–	Concord	firm	seeking	 lawyer	with	2+	years’	experience	
drafting wills, trusts and powers of attorney, as well as 
handling titles and closings.  Flexible arrangement available 
(of-counsel, associate, remote work).  Health insurance and 
401(k) available for full-time employees.  Please contact 
Anne-Marie Guertin at amguertin@alfanolawoffice.com, 
4 Park Street, Concord, NH  03301 or 603-333-2210. 

y Classifieds from page 41
PART TIME ATTORNEY POSITION.  Manchester-based law 
firm	is	presently	seeking	an	attorney	to	work	part	time	on	an	
as-needed	basis	for	overflow	work.		The	position	would	be	
ideal for a retired attorney looking for something to keep busy 
or a new attorney looking to build experience.  Familiarity with 
litigation a strong plus.  Please submit resume and cover 
letter to control1086@yahoo.com.

SUPERVISING STAFF ATTORNEY – The Committee for 
Public	Counsel	Services,	Public	Defender	Division,	Pittsfield	
Trial	Office,	 is	seeking	a	highly	motivated	and	experienced	
Supervising	Staff	Attorney,	who	possesses	a	minimum	of	five	
years of experience providing high quality criminal defense 
representation.	The	 ideal	 candidate	 should	have	sufficient	
trial experience in both the District and Superior Courts, which 
will enable the candidate to supervise Trial Attorney staff. 
The candidate should be able to demonstrate a dedicated 
willingness to provide excellent representation, and zealously 
advocate on behalf of the criminally and indigent accused, 
while serving in a supervisory capacity for Trial Attorneys, who 
practice in both the District and Superior Courts. Competitive 
salary,	benefits,	and	retirement	plan.	For	more	information	and	
to apply: careers-publiccounsel.icims.com.

CITY PROSECUTOR – City of Portsmouth, NH seeks City 
Prosecutor to provide professional legal services to the 
City primarily as Police Prosecutor.  Advises the Police 
Department	and	Legal	Department	on	criminal	matters	and	
represents the State on behalf of the PD in Circuit Court on 
misdemeanor and violation level offenses, city ordinance 
violations.	 	 For	City	Attorney’s	Office,	 drafts	 pleadings	 in	
land use appeals cases, drafting legal memoranda, responds 
to public records requests, reviews contracts. Juris Doctor 
Degree from accredited law school required, admitted to 
NH Bar Association.  Salary range $64,693.42 -$78,635.26.  
For full job description and to apply, visit the following link: 
https://nh-portsmouth.civicplushrms.com/CareerPortal/
JobDetail.aspx?RequisitionId=84168&SourceId=6216.

PARALEGAL/LEGAL ASSISTANT – Hoefle Phoenix Gormley 
&	Roberts,	PLLC	is	seeking	a	Paralegal/Legal	Assistant	with	
substantial experience in litigation and corporate. The success-
ful candidate will be a member of the support staff team and 
provide general assistance to 3 attorneys along with maintain-
ing	annual	corporate	records	and	filings.	Must	have	a	strong	
work	ethic,	great	computer	skills	 (proficient	with	Microsoft),	
excellent communication skills, organized and detail oriented. 
This is a full-time, Monday- Friday 8-5, non-remote position. 
The	firm	offers	competitive	wages	and	benefits	commensurate	
with	qualifications.	Submit	your	cover	letter	and	resume	with	
salary requirements to cthomas@hpgrlaw.com.

PARALEGAL/LEGAL SECRETARY	 -	Claremont	 law	firm	
seeks	 a	 full-time	Paralegal/	 Legal	 Administrator.	 Strong	
organizational, computer, administrative and interpersonal 
skills	are	required.	Experience	in	the	legal	field	is	preferred	
but not essential. Please submit your resume to: PO Box 
829, Claremont, NH 03743.

FAMILY LAW PARALEGAL	–	Connolly	Law,	PLLC	in	Exeter,	
NH	is	seeking	a	part-time	Family	Law	paralegal	and/or	legal	
assistant. Prior experience, a positive attitude and solid com-
munication	skills	are	required.	The	position	offers	a	flexible	
schedule and pay commensurate with experience. This is 
a non-remote position. Please submit your cover letter and 
resume with salary requirements to Amy@familynhlaw.com.

PARALEGAL/LEGAL ASSISTANT – Immediate Full time 
(will consider Part-time) opening for an experienced Paralegal 
/	Legal	Assistant	to	work	with	two	of	our	attorneys	on	Contract/
Collection	Litigation	files	at	a	well-established,	mid-sized	law	
firm	in	Southern	New	Hampshire.	The	ideal	candidate	will	have	
2+ years of experience drafting court correspondence, civil 
pleadings	and	other	legal	documents,	filing	of	pleadings	and	
requests for documents and tracking deadlines.  Applicant must 
be	computer	proficient,	possess	excellent	organizational	/	criti-
cal thinking skills, and the ability to work independently.  Salary 
commensurate	with	experience.		Excellent	benefits	package	
and competitive salary. Email Resume and salary requirements 
to Veronica Hamilton at vhamilton@lawyersnh.com.

CAREER SERVICES ASSISTANT – The University of New 
Hampshire	Franklin	Pierce	School	of	Law	seeks	a	full-time	
Career Services Assistant. The Assistant will regularly inter-
act	with	students	as	well	as	law	firm	personnel.		Significant	
data entry component.  Strong interpersonal and organiza-
tional skills are required.  To view description and apply, visit 
https://jobs.usnh.edu/postings/42889.

FOR SALE
LAW OFFICE AVAILABLE, due to retirement, to a lawyer or 
firm	willing	to	carry	it	forward.		Fully	furnished	and	equipped	in	
a	beautiful	Lakes	Region	location.		Those	interested	should	
reply to -kangaxxi@gmail.com. 

WILL SEARCH
ANYONE WITH INFORMATION FOR the will of Herbert 
A. Sinder, late of East Hampstead NH, please Contact 
Attorney Faith Delaney at faith@faithdelaneylaw.com, 
978-374-5898.

Law Offices of Martin Hipple in Concord, NH 
are seeking an administrative assistant. 

Responsibilities include reception, clerical and 
secretarial work. Prior law firm experience preferred.

Send your inquiry and resume to Kathy Fortin at
kwf@arthurggreene.com

ADMINISTRATIVE ASSISTANT

MERRITT & MERRITT – VT/NH 
Corporate/Securities Associate

 
Boutique B-Corp corporate law firm located on the waterfront in Burlington, VT seeks an 
experienced corporate/securities associate to join our team.  

The ideal candidate has 3+ years of hands-on general corporate and private and public 
securities law experience, including drafting public company filings, structuring mergers, 
acquisitions and other sophisticated corporate transactions, and commercial contract 
negotiation and drafting.  Must be able independently to advise clients and their financial 
and accounting advisors on strategic transactions. The right candidate will possess a genuine 
interest in business and economic activity demonstrated through participation in multiple 
business-related organizations and/or legislative initiatives on behalf of clients.  Must be 
exceptionally client-focused and thrive in a face-paced, entrepreneurial environment.   The 
right candidate will find this position an exceptional opportunity for growth.  Ability to 
waive in or take the Vermont bar exam preferred, but will consider candidates working 
remotely.

If you are interested in expanding your career in a beautiful city and state with outstanding 
cultural and recreational activities, please contact Linda Dissinger with a cover letter and a 
resume at:  ldissinger@merritt-merritt.com.
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PATENT ASSOCIATE
GROSSMAN, TUCKER, PERREAULT & PFLEGER, PLLC seeks a patent attorney 
associate to join our growing practice to work in our Manchester, New Hampshire office, 
preferably with a degree in Electrical or Mechanical Engineering.  We are seeking a bright, 
self-motivated patent attorney with at least 3-5 years experience in preparing and prosecuting 
patent applications and opinion work.  We emphasize contact and training with partners, and 
a firm culture which promotes a balanced lifestyle.  In addition to an excellent compensation 
package, we offer a great place to work and grow professionally in beautiful New Hampshire.  
The ideal candidate must have at least three years of patent prosecution experience in addition 
to strong written and oral advocacy skills.  

Please send resume in confidence to Kim Shikrallah, Grossman Tucker Perreault & Pfleger, 
PLLC, 55 South Commercial Street, Manchester, NH 03101, or via email at kshikrallah@
gtpp.com. 

CORPORATE TRANSACTIONAL ATTORNEY 
Rath, Young and Pignatelli, P.C. seeks an associate attorney with 3-5 years of experience as 
a corporate lawyer involved in real estate transactions, entity formations and structuring, mer-
gers and acquisitions, bank lending, contract drafting and negotiation, and other skills normally 
expected of a corporate/transactional associate. Visit our website at www.rathlaw.com for a 
more detailed description of the position.  Send resume, letter of interest and writing sample to 
Diane Vlahos, Director of Operations, at djv@rathlaw.com. The firm will not accept the submis-
sion of candidate resumes from search firms without a signed fee agreement.   

Rath, Young and Pignatelli, P.C. 
www.rathlaw.com 
Concord (603) 226-2600  Nashua (603) 889-9952 Boston (617) 523-8080 Montpelier (802)552-4037 

Lateral Patent Attorney | Burlington, VT or Lebanon, NH
Northern New England’s largest business law firm is seeking an experienced 
patent attorney having a portable book of business and a strong background 
in chemical/biochemical arts or electrical arts to join our Intellectual Property 
Group in either our Burlington, Vermont, or our Lebanon, New Hampshire 
Office. The ideal candidate will have the following: Six or more years of 
patent experience, including preparing and prosecuting patent applications in 
chemical/biochemical arts or electrical arts, or a former U.S. patent examiner 
in a chemical/biochemical art unit or an electrical art unit, with at least one 
year of patent experience outside of the U.S. Patent and Trademark Office. The 
ideal candidate will have a book of business, and be eager to develop new client 
relationships, and become part of a team of attorneys committed to delivering 
top-quality service to growing and successful businesses.

This is a unique opportunity to work with a team of sophisticated intellectual 
property professionals. Burlington is consistently ranked among the best places 
to live in the U.S. by numerous publications and polls. It provides a vibrant 
cultural environment, a thriving downtown, a welcoming community, easy 
access to mountains and lakes, and short commutes. Lebanon is located in the 
Upper Valley, a region along the New Hampshire-Vermont border that includes 
Dartmouth College, the Dartmouth-Hitchcock Medical Center, and over 120 
tech companies, including biotech, medical tech, and software companies, 
among others, and provides ready access to the college town of Hanover and a 
wide variety of outdoor activities.

Junior Business Law Associate | Burlington, VT
We are looking for a junior associate to join our dynamic corporate/commercial 
practice. The ideal candidate would have a strong interest and aptitude in 
business transactions. DRM’s business law group is engaged in a wide variety 
of transactions locally, nationally and internationally, including debt and equity 
financing transactions, sales of businesses, acquisitions, intellectual property 
transactions and joint ventures. The ideal candidate has 1 to 5 years of experience 
in a corporate or commercial law practice, and wants to be part of a team of 
attorneys committed to delivering top-quality service to growing and successful 
businesses. We are committed to investing in our attorneys’ professional growth 
and development. We offer excellent mentorship, and training, as well as 
leading technology, competitive salary, and a comprehensive benefits package, 
including industry-leading paid parental leave and two generous retirement 
plans. 

Litigation Attorney | Lebanon, NH
Downs Rachlin Martin — one of Northern New England’s largest law firms – 
has an exciting opportunity for a litigation attorney in its Lebanon office. The 
ideal candidate would have experience litigating in New Hampshire courts and 
an interest in doing sophisticated litigation.

Corporate/Commercial Attorney | Lebanon, NH
Downs Rachlin Martin PLLC seeks an experienced corporate/commercial 
attorney to join its Lebanon office. The ideal candidate will be licensed to practice 
in New Hampshire, have a portable book of business with compatible clients 
and have a minimum of ten years of experience in corporate/commercial law. 
The ideal candidate will also be active in the New Hampshire business and civic 
community and be committed to growing DRM’s regional presence. Relevant 
experience would include the formation of corporations, limited liability 
companies and other business organizations, commercial loan transactions, 
equity financings (including private equity and venture capital) and mergers 
and acquisitions (including sales of stock and assets, management buyouts, 
recapitalizations and reorganizations). Experience with ESOPs, B-corps or 
other focused practices would be highly valued. Apply here.

DRM serves a wide range of local, regional, national, and international clients. 
Our intellectual property lawyers have worked at some of the largest firms, 
IP boutiques, and corporations in the U.S., and are now at DRM because they 
have found they can continue to have sophisticated practices while enjoying 
the many benefits of living in the Vermont-New Hampshire region. 

DRM is committed to investing in our attorneys’ professional growth and 
development.  We offer excellent mentorship and training, as well as leading 
technology, competitive salary, and a comprehensive benefits package, including 
industry-leading paid parental leave and two generous retirement plans.  

Apply here: https://www.drm.com/careers/attorney-job-openings.

LITIGATION ASSOCIATE
Manchester law firm has an immediate opening for an experienced 
litigation associate to join our team. The successful candidate will 
have 3-5 years of experience in personal injury and be a member 
in good standing of the NH Bar. Experience in NH workers’ 
compensation is a plus but not required. We are looking for a 
results-oriented self-starter with the ability to work independently 
and collaboratively with our team.

We offer a competitive salary and benefits package including health 
insurance, flexible spending account, generous paid time off, and 
401(k) with employer match. For confidential consideration, please 
direct resumes to nhassociateatty@gmail.com.

 

SCOPE OF POSITION:
Seeks justice with professionalism, excellence and pride, consistent with 
the New Hampshire Rules of Professional Conduct, American Bar 
Association and National District Attorney’s Association guidelines, as a 
criminal prosecutor with a concentration in Superior Court. 
ESSENTIAL JOB FUNCTIONS: 

• Acts as counsel for the State of New Hampshire in criminal matters.
• Works closely with Victim/Witness Coordinators to ensure that all 

witnesses/victims are properly informed, prepared and supported 
throughout the prosecution process.

• Presents investigations and cases to the Grand Jury
REQUIRED EDUCATION AND EXPERIENCE:

• Juris Doctor from accredited law school.
• 3 years of experience in criminal prosecution, preferred. 
• Must be admitted into the New Hampshire Bar Association. 

 

ASSISTANT COUNTY ATTORNEY

SALARY RANGE: $67,077 – $85,259 Dependent upon experience
STATUS: Full Time / Exempt

SUBMISSION REQUIREMENTS:
Employment application and resume required.
Apply online: Careers@co.rockingham.nh.us

Walk-in / Mail Applications:111 North Rd, Brentwood, NH 03833
Equal employment Opportunity
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Clerical Assistant - Dover
Shaheen & Gordon, P.A., Attorneys at Law, is seeking a full-time Clerical Assistant to 
work with their personal injury staff in the Dover, NH office.  To be successful in this role 
the candidate must demonstrate the ability to work as a member of a team, in addition to 
working independently.

Responsibilities
• Requesting medical records and bills
• Organization of medical records and bills
• Assist legal assistants/paralegals with personal injury files

Required Skills/Abilities
• Must have excellent phone skills
• Must have excellent interpersonal and organization skills
• Must have excellent typing skills
• Must have computer skills using Microsoft Word/Outlook, Excel
• Must have strong attention to detail and be able to multi-task 
• Must be able to meet deadlines
• Have a professional and friendly attitude

Education/Experience
• High School diploma or equivalent required
• Have at least 1 year experience in an office environment

Shaheen & Gordon is an Equal Opportunity employer and does not discriminate on the basis 
of race, color, religion, sex (including pregnancy), gender identity or expression, national 
origin, citizenship, veteran status, age, physical or mental disability, genetic information, 
marital status, sexual orientation, or any other consideration made unlawful by applicable 
federal, state or local laws in all aspects of employment, including but not limited to 
recruitment, hiring, training, evaluation, transfer, promotion, discipline, compensation, 
termination, and layoff.  

Shaheen & Gordon presents a pleasant, supportive, challenging, non-smoking work 
environment.  Salary commensurate with experience, with excellent benefits including 
health insurance, flexible spending account, and 401(k) plan employer match. Please 
email your cover letter, resume and references to: recruiting@shaheengordon.com and 
pattikretschmar@shaheengordon.com.

No phone calls or agencies please.

EOE

Shaheen & Gordon, P.A., Attorneys at Law, 
is seeking a full-time Accounting Manager 
with a minimum 5 – 10 years’ experience in 
accounting or related fields.  The position is 
located in the firm’s Dover, NH office.  The 
Accounting Manager oversees a 4-member 
finance team including billing, bookkeeping, 
payroll/benefits, and accounts payable.  The 
Accounting Manager also advises the firm’s 
management committee regarding budget-
ing, financial performance, and financial 
planning for the firm.  The Accounting Man-
ager must have excellent analytical skills, a 
thorough knowledge of accounting princi-
ples, payroll, and benefits, and must be able 
to prepare and analyze financial reports and 
forecasts as needed. 

Responsibilities:
• Supervise finance staff 
• Supervise billing, bookkeeping, payroll/

benefits, and accounts payable functions
• Advise firm management regarding budget-

ing, financial performance, and firm finan-
cial planning

• Prepare GAAP compliant monthly financial 
statements 

• Maintain bank accounts to include funds 
transfers to and from IOLTA accounts and 
monthly bank reconciliation

• Manage IOLTA accounts to ensure compli-
ance with regulations

• Research and reconcile any discrepancies 
in operating and IOLTA accounts

• Co-manage insurance plans for the firm and 
firm employees

• Perform General Ledger analysis and pro-
vide annual financial data to outside ac-
countants/tax preparers

• Oversee 401(k) reporting and funds trans-
fers as required

• Oversee staff handling accounting activities 
for several real estate holding companies

• Specific financial daily, weekly, and month-
ly reporting 

• Manage firm fixed assets
• Ad Hoc duties as needed

Requirements:
• Accounting Degree and/or CPA;
• At least 5 – 10 years’ experience in relevant 

field(s)
• Excellent written and oral communication 

skills via email, phone, and in person, 
• Be able to work with minimal oversight
• Supervisory skills and experience
• Understanding of Trust Funding with mini-

mal oversight
• High degree of attention to detail and trust-

worthiness
• Respect for confidential information
• Excellent working knowledge of Excel and 

bookkeeping concepts is a must 
 
Prior experience in a law firm is preferable; 
however, we are willing to train a candidate 
with the experience and qualifications needed 
for this position.

Shaheen & Gordon presents a pleasant, sup-
portive, challenging, non-smoking work en-
vironment. Salary commensurate with experi-
ence, with excellent benefits including a 401K 
plan and health insurance.   We encourage ap-
plicants of diverse backgrounds.  Please email 
your cover letter and resume to recruiting@
shaheengordon.com.

ACCOUNTING MANAGER
Business Law Attorney

Shaheen & Gordon, P.A. has an immediate opening for an attorney with 7-12 
years of experience to join our Business Practice Group. We are looking for a 
person with experience, motivation, sense of humor and a willingness to take on 
a leadership role. As a firm, we place a high value on teamwork, collaboration, 
intellectual openness, and the robust exchange of views.

We seek an energetic person with broad experience and a cooperative spirit. 
Ideal candidates will have experience in transactional law including general 
corporate representation, mergers and acquisitions, employment, securities law, 
real estate, municipal representation, and health care law. Our goal is to find 
someone who is willing to support our varied business client needs while build-
ing a practice in the areas that excite them.

Business Law Associate Attorney
Shaheen & Gordon, P.A. has an immediate opening for an associate attorney 
with 0-3 years of experience in the Business Practice Group. We welcome law-
yers with diverse backgrounds looking to launch and build their careers in an 
entrepreneurial environment. We are looking for exceptional candidates with 
energy, curiosity, humor, integrity and the motivation to succeed. As a firm, we 
place a high value on teamwork, collaboration, intellectual openness and the 
robust exchange of views.

Associates will have the opportunity to work on a variety of cases and issues 
in a sophisticated business law practice, including business litigation, general 
corporate representation, mergers and acquisitions, real estate, municipal repre-
sentation and health care law. In addition to research and writing, new lawyers 
are encouraged to work directly with clients, develop practical skills under the 
tutelage of experienced and expert lawyers in the firm, and cultivate their own 
particular areas of interest and focus.

Family Law Associate Attorney
Shaheen & Gordon, P.A. has an immediate opening for an associate attorney 
with 0-3 years of experience in the Family Law Department in our Concord, 
New Hampshire office. We welcome lawyers with diverse backgrounds looking 
to launch and build their careers in an entrepreneurial environment. We are look-
ing for exceptional candidates with energy, curiosity, humor, integrity, and the 
motivation to succeed. As a firm, we place a high value on teamwork, collabora-
tion, hard work, intellectual openness, and respectful communication.

Associates will have the opportunity to work on a variety of cases and issues 
in a sophisticated family law practice, including divorce cases for middle in-
come to high-net-worth clients, Collaborative Divorce cases, the identification 
and distribution of trust interests in divorce, valuation and division of business 
interests, interstate and international jurisdictional issues, child support and ali-
mony, unwed parenting cases, and guardianships. Our clients include women, 
men, fathers, and mothers; cisgender, transgender, and non-binary individuals; 
and individuals in same-sex and opposite-sex marriages.

In addition to research and writing, new lawyers are encouraged to work directly 
with clients, develop practical skills under the tutelage of experienced and ex-
pert lawyers in the firm, and cultivate their own areas of interest and focus.

Shaheen & Gordon is committed to creating a diverse environment and is proud 
to be an equal opportunity employer. We do not discriminate on the basis of 
race, color, religion, sex (including pregnancy), gender identity or expression, 
national origin, citizenship, veteran status, age, physical or mental disability, ge-
netic information, marital status, sexual orientation, or any other consideration 
made unlawful by applicable federal, state or local laws in any aspect of em-
ployment, including but not limited to recruitment, hiring, training, evaluation, 
transfer, promotion, discipline, compensation, termination, and layoff. Shaheen 
& Gordon is also a non-smoking workplace.

We offer a competitive salary and a generous benefits package including health 
insurance, flexible spending account, health reimbursement, long term disabil-
ity, paid time off, paid parental leave, life insurance and 401(k) with employer 
match. Although we value the opportunities for collaboration and learning that 
come with in-person contact, we are open to discussing flexible work arrange-
ments.

Interested applicants please forward your resume, a cover letter, and a writing 
sample to recruiting@shaheengordon.com.
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HUMAN RESOURCES COORDINATOR
Sulloway & Hollis, PLLC, a leading regional law firm, seeks a full-time 
HR Coordinator for its busy Business Office in Concord.

The position is responsible for the processing of payroll, new 
employee onboarding process, benefit administration, employee 
file maintenance, and additional responsibilities assigned by the 
Human Resources Manager.  This role will also work closely with 
firm personnel in all levels of the organization and should possess 
a high degree of discretion and EQ.  As time allows this position will 
also support the Marketing Manager with tasks such as marketing 
promotional material, marketing package preparation and other tasks 
assigned by the Marketing Manager.

Candidates should possess a 2-year degree in a business discipline.   
Relevant experience in human resources a plus.  Must have excellent 
communication and technology skills.  Attention to detail, accuracy 
and the ability to work independently and with others with an interest 
in continuous development of skills and assuming responsibility is 
a must.  Experience within a law firm or professional services firm is 
desired.

The firm provides excellent benefits and compensation.  Qualified 
applicants should submit a resume and cover letter, via email, to 
Jennifer Iacopino, Human Resources Manager at:
jiacopino@sulloway.com.

An Equal Opportunity Employer.

TRUST & ESTATE PARALEGAL
Sulloway & Hollis, PLLC seeks a full-time experienced Trust & Estate Paralegal to support our 
Tax, Trust and Estates Practice Group.  Paralegal training and a background in Trust and Estate 
Administration is required.
The ideal candidate will have a strong working knowledge of probate and trust administration, 
as well as state and federal filings and a familiarity with trust accounting, a professional manner, 
excellent communication skills, be well-organized and able to work independently, and will 
contribute to the continued growth of a very active practice group.
To qualify, you must possess a strong working knowledge of Microsoft Word and accounting 
software. Applicants will have a degree from an accredited college or university.  We offer 
competitive salaries commensurate with experience, an excellent benefits package, and a cohesive 
team atmosphere.  Qualified applicants should submit resume and cover letter to:
Jennifer L. Iacopino, Human Resources Manager
jiacopino@sulloway.com

An Equal Opportunity Employer.

ATTORNEY OPENINGS
Sulloway & Hollis, PLLC, continues to grow our regional practice, with opportunities for talented associates 
with three to five years’ experience to join our Trusts and Estates and Medical Malpractice practice areas.  We 
offer a dynamic and sophisticated practice, a collegial and flexible working environment, and support to our 
attorneys with mentoring and business development, together with a competitive compensation package and 
excellent benefits.  Current openings include:

Trusts & Estates  -  At our Firm, we assist clients with the important decisions involved 
in protecting their families and preparing for the future.  We are seeking Associate Attorney level 
candidates for our Concord, NH location.  Our attorneys handle all aspects of estate planning and 
trust and estate administration, as well as the federal estate and gift taxation issues that go along 
with these areas.  

Medical Malpractice  -  For more than a half-century, our Firm has been a leader in 
medical malpractice defense, hospital and physician advocacy, and health care litigation.  Our lead 
attorneys in this area have decades of experience representing hospitals, physicians, professional 
practice groups and other health care providers and medical institutions across New England.  We 
are seeking Associate Attorney level candidates to join our team in our Concord, NH location.

Qualified applicants should submit resume and cover letter to:  Jennifer L. Iacopino, Human Resources Manager, jiacopino@sulloway.com

New Hampshire  |  Massachusetts  |  Maine  |  Rhode Island  |  Connecticut

Sulloway.com  |  Info@Sulloway.com  |  603-223-2800

Do you like working with entrepreneurs? Are you interested in joining a 
collaborative and innovative legal practice? Cook, Little, Rosenblatt & 
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an 
opening in its corporate practice group. Our ideal candidate has strong 
academic credentials and 2-4 years of sophisticated corporate experience. 
We offer competitive compensation, as well as a platform for you to develop 
client relationships, become involved with local organizations, work with 
high-growth businesses, and build your practice in 
a supportive and collegial environment.  

To learn more about the firm, visit our website at 
www.clrm.com. To apply, please send your resume 
to Lisa Roy, Hiring Coordinator, at l.roy@clrm.
com.

Attorney - Corporate Practice Group
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Reporting	 to	 the	Chief	 legal	Officer,	 or	 their	 designee,	
the Administrative Assistant will provide support to the 
Compliance,	Legal	and	Risk	Management	departments	
of SolutionHealth, supporting both the Nashua and 
Manchester campus departments.  The Administrative 
Assistant will perform diverse administrative duties, as 
outlined below:

•	 Provides	administrative	support	 to	 the	Legal,	Com-
pliance and Risk Management departments, to 
include but not limited to, management of supplies 
and	office	equipment,	 incoming	and	outgoing	mail,	
incoming telephone calls, project support, schedul-
ing of appointments and managing travel logistics, 
payment of bills, and interacting with external parties 
including personnel from various government agen-
cies and courts, prosecutors, law enforcement and 
outside counsel for the organization and third par-
ties.

•	 Provides	support	for	litigation,	including	litigation	file	
management, organization of medical records, as-
sistance	with	 claims	history	 and	 coverage	 verifica-

tion issues, and management of legal bills.
• Maintains corporate books, meeting minutes and 

agendas, as requested.
•	 Assists	with	the	preparation	of	filings	for	Secretary	

of	 State’s	 Office	 and	 other	 regulatory	 bodies,	 in-
cluding trade names and entity licenses.

• Receives, logs and processes subpoenas and 
other legal requests, e.g., search warrants.

• Prepares materials for the Institutional Review 
Board	(IRB)	monthly	meetings,	maintains	files,	and	
assists with other activities, as requested.

• Manages requests for claims histories with third 
party administrator.

•	 Manages	requests	for	certificates	of	insurance	with	
Director and broker, and assists with compiling in-
formation for annual insurance renewals

 
To view the entire listing and to apply online, please 
visit:  https://pm.healthcaresource.com/CS/elliot/#/
job/29223

ADMINISTRATIVE ASSISTANT II

HEARINGS OFFICER 
STATE OF NH DEPT OF LABOR is seeking three Hearings Officer Positions. 

Part-Time Hearings Officer (Job ID #22379), up to 29.5 hrs week ($27.59 - $38.98 
hourly). Minimum Qualifications: Bachelor’s Degree from a recognized college with 
major in pre-law, economics, business administration or public administration, a driver’s 
license & five years’ experience in conducting hearings, preferably in the area Workers’ 
Comp, Wage & Hour, Managed Care, & Self-Insurance.

Two Full-Time Hearings Officers (Job ID #21992 and Job ID #22312), 37.5 hrs week, 
($53,800.50 - $63,921.00 yearly). Duties include conducting formal administrative 
hearings. Prepare written decisions for each case to include findings of facts, analysis & 
rulings of law. Minimum Qualifications: Bachelor’s degree from a recognized college 
with major in pre-law, economics, industrial relations, business or public administration.  

How to apply/register: Go to https://das.nh.gov/jobsearch/employment.aspx. Please 
reference Job ID Numbers.

Questions about these positions please contact Sarah Fuller, Hearings Administrator @ 
603-271-3597 or email sarah.fuller@dol.nh.gov.  

ASSISTANT COÖS COUNTY ATTORNEY
The Office of the Coös County Attorney currently has an opening for a full-time Assistant 
County Attorney.  The Assistant County Attorney is primarily responsible for representing 
the State in the prosecution of felony crimes in Coös Superior Court.  The position may also 
involve administering a federal grant, discussing legal aspects of cases with staff and police, 
and counseling law enforcement on legal matters.  Trial or jury trial experience is preferred, 
and experience prosecuting criminal cases and working with victims of crime is a plus.  Other 
responsibilities may include being available to take calls and to provide advice and guidance 
to local law enforcement during non-office hours.  

Minimum Qualifications: Juris Doctor degree and be a member in good standing of the New 
Hampshire Bar Association.   

Application Process: Please send a resume and cover letter to the address below.

John G. McCormick, Coös County Attorney
55 School Street, Suite 141

Lancaster, NH 03584
603-788-5560 (fax)

sue.corrow@cooscountynh.us

Coös County is an Equal Opportunity Employer

The Opportunity 

St. Paul’s School’s Director of Planned Giving 
(DPG)	will	lead	Advancement	Office	efforts	to	
raise planned gifts as part of a comprehen-
sive gift planning program in support of the 
School’s strategic initiatives. This individual 
cultivates, solicits, and stewards donors with 
primary interests in planned giving, and in-
cludes solicitations for outright annual, major, 
and principal gifts as appropriate. 

St. Paul’s School

Founded in 1856, St. Paul’s School is a co-
educational, highly academic, fully residen-
tial boarding school for students in grades 9 
through 12 located in Concord, NH on a 2,000-
acre campus. Offering a rigorous, values-
based education, the School unites a diverse 
and inclusive learning community of approxi-
mately 530 students and 330 faculty and staff 
members to create an extended family that 
respects and nurtures scholarship, spirituality, 
and citizenship in service to a greater good. 
The new Rector (Head of School) joined the 
School in 2019, and under her leadership the 
School is poised to commence planning for a 
comprehensive capital campaign to position 
the School for continued and expanded suc-
cess as one of the nation’s premier boarding 
schools.

The Position 
Reporting	 to	 the	Director	of	Leadership	Gifts,	
the DPG will be an integral member of the 
Advancement leadership team serving as the 
primary point and strategic coordinator for the 
School’s planned giving efforts. They will pro-

vide in-house charitable gift and estate planning 
counsel and expertise, especially as it relates to 
current and pending legislation, tax, and techni-
cal developments which affect charitable and 
planned giving; provide subject matter expertise 
on planned gift acceptance, planned gift instru-
ments, the probate process, and gifts-in-kind; 
create and manage all forms of planned gifts 
(from inception to termination) including creat-
ing gift illustrations and gift agreements; and will 
work collaboratively with vendors, attorneys, ex-
ecutors,	 trustees,	and	School	offices	on	 issues	
related to planned gifts and gift acceptance.

The	ideal	candidate	will	have	five	to	seven	years	
of	 planned	 giving,	 legal	 or	 financial	 planning	
experience with an expertise in all aspects of 
planned giving; Bachelor’s degree and advanced 
degree	in	a	related	field;	and	expertise	with	PG	
Calc. The role requires a Director with excellent 
communication and social skills, as well as the 
capacity to organize meetings, events, and com-
munication	with	 good	 humor,	 skill	 and	 efficien-
cy.  The Director will be a self-starter who will 
be nimble and creative in addressing different 
constituents and skilled at building relationships, 
strategic consensus, and clear and effective 
communication	across	the	Advancement	Office.	

To Apply

St. Paul’s School encourages applications from 
candidates who support the School’s commit-
ment to creating a diverse and inclusive living 
and working environment. For more details, 
please see the full job description at sps.edu/
about/careers/staff-positions. For consider-
ation, candidates may send a cover letter and re-
sume to the School’s search consultant, Debbie 
Andrews, at deborahtandrews@comcast.net.

St. Paul’s School – Concord, NH
Director of Planned GivingDCYF – Attorney II

NH Department of Health & Human Services
Position Number #19145 – Laconia District Office 

 
Starting Salary Range:  $58,636.50 to $83,869.50

The N.H. Department of Health and Human Services, under the 
supervision of the N.H. Department of Justice, currently has an 
attorney position available representing the Division for Children 
Youth and Families.  This position is located in the Laconia District 
Office.  

Duties include:  Representation of the Division for Children, Youth 
and Families in litigation involving the Division’s child protection 
program.  Litigation activities include drafting pleadings and mo-
tions, conducting discovery, legal research and writing, preparing 
witnesses for trial, negotiating settlements, and presenting evidence 
and oral argument at court hearings and trials.

Requirements:  J.D. from a recognized law school, N.H. Bar 
membership, a driver’s license and/or access to transportation for 
statewide travel and four years’ experience in the practice of law, 
preferably in the area of abuse and neglect or family law.

How to a APPLY: Please go to the following website to submit 
your application electronically through NH 1st: http://das.nh.gov/
jobsearch/employment.aspx.   Please reference the position number 
that you are applying for: #19145 Attorney II.  Position will remain 
open until a qualified candidate is found. EOE.  

For questions about this position please contact Attorney Deanna 
Baker, Legal Director at (603) 271-1220.

SENIOR ADVISOR TO THE 
PUBLIC UTILITIES COMMISSION

UNCLASSIFIED
LABOR GRADE GG

Salary Range $78,520 - $109,408

The State of New Hampshire, Public Utilities Commission two full-time vacancies for a 
SENIOR ADVISOR. Senior Advisors work directly with the Commission, advising regarding 
dockets that come before the Commission. These are director level positions.

MINIMUM QUALIFICATIONS:
Senior Advisors shall be qualified by reason of education or experience or both in one or more 
of the following areas: engineering, economics, accounting, finance, or law. The Commission 
is seeking individuals with expertise and education in the areas of law, accounting, or 
engineering, with particular interest in electrical engineering experience for engineering 
applicants. Experience with regulation, anti-trust, energy, or utility issues or advising state 
agencies preferred.

Interested persons should send their resume and references to Employment@puc.nh.gov.
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603.226.4225
www.AppealsLawyer.net

Doreen Connor

Member of  
American  
Academy  
of Appellate  
Lawyers

dconnor@primmer.com

603.626.3304

Rousseau Law
& Mediation

“The Outcome of Your Case Matters to Us”

Offering affordable legal representation  
including divorce, legal separation, custody, 

parenting rights, child support, alimony 
and mediation services

Marianne L. Rousseau, ESQ
Debbie Martin Demers, ESQ

(603) 715-2824

mrousseau@rousseaulawnh.com
www.rousseaulawnh.com

559 Pembroke Street, Pembroke, NH 03275

SURETY BONDS
Serving New England’s Lawyers Since 1899

•   Probate Bonds
•   Appeal Bonds
•   T.R.O. Bonds
•   Dissolve Lien Bonds
•   Bid, Performance & Payment Bonds
•   Fidelity Bonds

PHONE: 617-523-2935   FAX: 617-523-1707
www.aadority.com

A.A. DORITY COMPANY, INC.
226 Lowell St., Suite B-4, Wilmington, MA 01887

A.A.DORITY
Affordable, Concise, Legal  

Research, Motions and Appellate 
Briefs for Legal Practitioners  

New Hampshire 
Legal Research 

     (603) 833-0346  
www.nhlegalresearch.com 

Paul J. Alfano

Expert Testimony 

Brief Writing 

 Historical Research

Trials

Discontinued Road?
Class VI Highway?

Paper Street?

paul@alfanolawoffice.com
(603) 226 -1188

The New Hampshire Department of Revenue 
Administration seeks an experienced attorney 
to serve in the role of Tax Policy Counsel. The 
successful candidate will act as the Department’s 
liaison with the New Hampshire General Court by 
communicating agency objectives and initiatives 
to the legislative body as well as responding to 
legislative inquiry on matters relating to tax law, tax 
policy,	tax	administration,	fiscal	impact,	revenues,	and	
budgeting. The candidate will analyze and interpret 
state and federal laws and legislative proposals in 
order to advise the Department on the impact to 
agency operations and to advise the Commissioner 
of agency changes required. The candidate will also 
manage the agency’s administrative rulemaking 
process and will serve as the agency’s public 
information	 officer	 by	 coordinating	 communications	
from the agency and responding to press inquiries. 
A more detailed description of job duties can be 

found here: https://www.revenue.nh.gov/career/
documents/TaxPolicyCounselLongAd.pdf

Minimum Qualifications:
EDUCATION:  Juris Doctorate  from a recognized 
college or university.

EXPERIENCE:    Four or more years’ experience 
in legal practice, legal or legislative research, or 
hearings administration. Each additional year of 
approved work experience may be substituted 
for one year of required formal education at the 
graduate level only.

Interested candidates can submit letter of 
interest and resume to: Assistant Commissioner 
Carollynn	J.	Lear,	NH	DRA,	109	Pleasant	Street,	
PO Box 457, Concord, NH  03302 or by e-mail to 
Carollynn.J.Lear@dra.nh.gov.

DEPARTMENT OF REVENUE ADMINISTRATION

TAX POLICY COUNSEL
$72,748 - $101,322

ARE YOU TIRED OF BILLABLE HOURS? 
ARE YOU MOTIVATED BY COMPLEX LEGAL PROBLEMS? 

RiverStone, a global insurance industry leader specializing in the acquisition and 
management of insurance portfolios, has created a team tasked with changing the 
future of national mass tort and pollution litigation through thoughtful, creative 
claim handling, litigation strategies, and system-wide initiatives. RiverStone is looking 
for Claims Analysts to join the team.

Prospective teammates should: 
 Be creative, effective advocates with excellent oral and written 

communication skills
 Be comfortable challenging the status quo for the better
 Prefer to work in a collaborative, multidisciplinary team toward a 

common goal
Successful candidates will: 

 Negotiate directly with attorneys, policyholders, and co-carrier
representatives

 Observe and participate in court proceedings with defense attorneys
 Analyze and use data to drive better results 
 Evaluate complex coverage and liability issues that impact the litigation
 Identify potential exposures to the company and report to senior-level

management on significant pending matters
 Devise and implement creative strategies aimed at improving long-term

results for all stakeholders, including policyholders, affiliate insurers, and 
injured claimants

 Receive individualized training to: 
o Develop claim specific skills and knowledge
o Understand and evaluate complex coverage issues
o Implement and integrate those skills to impact the course of

litigation

Experience in pollution, mass tort litigation or insurance coverage is preferred but not 
required. RiverStone offers an exceptional health benefits program, paid maternity 
leave, company matching 401K, tuition reimbursement, employee stock purchase plan 
and additional site specific perks (on site gym, yoga classes, personal trainer and more). 
For additional information, and to apply online, please visit www.trg.com/join-us. 

MAKE A DIFFERENCE IN THE MOST COSTLY
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Attorney III
Position is with the N.H. Department of Health and 
Human Services (DHHS), physically located in Concord 
at the Department of Justice. The position is under the 
joint supervision of the N.H. Department of Justice and 
the DHHS and represent DHHS.  

Duties include:  Serves as client counsel to the DHHS 
providing legal advice to the DHHS on a wide-range 
of legal issues, including employment, policy and 
administrative matters. Reviews DHHS contracts. May 
represent	DHHS	in	litigation.	Litigation	activities	include	
drafting pleadings and motions, conducting discovery, 
legal research and writing, preparing witnesses for trial, 
negotiating settlements, and presenting evidence and 
oral argument at court hearings and trials.

Requirements:  J.D. from a recognized law school, 
N.H. Bar membership, a driver’s license and/or access 
to	 transportation	 for	 statewide	 travel	 and	 five	 years’	

experience in the practice of law. 

How to APPLY: Please go to the following website to 
submit your application electronically through NH 1st: 
http://das.nh.gov/jobsearch/employment.aspx. A 
paper application may be sent to: New Hampshire Dept. 
of Health and Human Services, 129 Pleasant Street, 
Concord, NH 03301. Please reference the position 
number that you are applying for: #41026 Attorney III. 
In order to receive credit for postsecondary education, a 
copy	of	official	 transcripts	with	a	seal	and/or	signature	
MUST be included with the application. Please have 
transcripts	 forwarded	 to	 the	 Human	 Resources	 Office	
with the recruiting agency. Position will remain open until 
a	qualified	candidate	is	found.	EOE.		

For questions about these positions please contact 
Frank	 Nachman,	 Chief	 Legal	 Counsel	 at	 (603)	 271-
9228.

NH Department of Health & Human Services
Position Number # 41026 

 Salary Range:  $63,180 to $90,772.50
ATTORNEY

 The Office of the Merrimack County Attorney is currently seeking a highly motivated 
attorney to fill a full time Assistant County Attorney position.

SEE JOB DESCRIPTION FOR ADDITIONAL DETAILS:
https://www.governmentjobs.com/careers/Merrimack/classspecs

REQUIRED EDUCATION & EXPERIENCE: Candidate should have at least 5 
years of experience litigating criminal cases in District Court and/or Superior Court. 
Felony cases preferred. Applicant must have Juris Doctor from an accredited law 
school and be a member in good standing of the NH Bar Association.

ADDITIONAL ELIGIBILITY QUALIFICATIONS:
Background check will be required of all conditional hires.

APPLICATIONS MAY BE FILED ONLINE AT:
http://www.merrimackcounty.net
Position #2021-00065
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Get started at
lawpay.com/nhba
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TOTAL: $1,500.00
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Trust Payment
IOLTA Deposit
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LOGO HERE

PAY ATTORNEY

P O W E R E D  B Y

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A., 
Concord, CA and Synovus Bank, Columbus, GA.

Trusted by more than 150,000 professionals, LawPay 
is a simple, secure solution that allows you to easily 
accept credit and eCheck payments online, in person, or 
through your favorite practice management tools.

I love LawPay! I’m not sure why 
I waited so long to get it set up.

– Law Firm in Ohio+
Member
Benefit
Provider


