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FACTUAL BACKGROUND: 
 
 Attorneys were privately retained by an individual facing trial on numerous criminal 
charges.  There was no discussion with respect to whether counsel were retained only through 
trial, or whether it was contemplated that their representation would continue in the event an 
appeal became necessary.  Defendant was present for a Hearing on certain pretrial motions, 
which were denied by the Superior Court, and to which Defendant’s counsel excepted.  At the 
time trial was scheduled to commence, Defendant did not appear.  The trial took place in the 
absence of the Defendant.  During the course of the trial, certain exceptions were taken by 
Defendant’s counsel to rulings of the Trial Court.  Defendant was found guilty. 
 
QUESTION: 
 
 Are trial counsel for the Defendant ethically obligated to file an appeal of the 
Defendant’s conviction, where the Defendant was not present during the course of his trial, and 
where prior to his departure there was no conversation between counsel and the Defendant 
concerning the advisability of an appeal? 
 
RESPONSE: 
 
 EC 2-31 states that “lawyers who undertake representation complete the work 
involved”, and that “trial counsel for a convicted Defendant should continue to represent his 
client, by advising whether to take an appeal, and if the appeal is prosecuted, by representing 
him through the appeal unless new counsel is substituted or withdrawal is permitted by the 
appropriate Court”.  EC 2-32 requires that a decision by a lawyer to withdraw should be made 
only on the basis of “compelling circumstances”, and that further, “a lawyer should not 
withdraw without considering carefully and endeavoring to minimize the possible adverse 
effect on the rights of his client and the possibility of prejudice to his client as a result of his 
withdrawal”. 
 
 If the attorneys wished to withdraw in this matter they would be unable to provide the 
client with due notice of their withdrawal, would be unable to suggest employment of other 
counsel and would be unable to deliver to the client all papers and property to which the client 
is entitled, or otherwise endeavor to minimize the possibility of harm.  See DR2-110 (A) (2).  
Further, DR2-110 (C) (1) (d) states that a lawyer may not request permission to withdraw in 
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matters pending before a tribunal, and may not withdraw in other matters unless such request or 
such withdrawal is because his client “by other conduct renders it unreasonably difficult for the 
lawyer to carry out his employment effectively”. 
 
 Accordingly, the lawyer is obligated to represent his client zealously and to prosecute 
the appeal in his client’s absence; provided however, that the Defendant’s absence does not 
make it unreasonably difficult for the lawyer to carry out the appeal effectively.  (i.e., possible 
difficulty in obtaining transcripts, affidavits, etc.)  If the attorney determines that practically he 
cannot proceed with the appeal in his client’s absence, he is permitted to petition to withdraw as 
counsel.  See DR2-110 (C) (1) (d). 
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