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1. FACTS: 
 

Brown has commenced a lawsuit in Federal District Court for damages resulting from 
severe injuries which have left him a youthful paraplegic.  Brown’s ad damnum is 
$2,500,000.00. 
 
Brown has named two defendants in his complaint, A and B.  A and B both have 
liability insurance coverage provided by the same casualty company, Insurer.  Insurer 
has provided independent representation for A by law firm 1 and for B by law firm 2. 
 
A question has arisen whether Insurer’s coverage in this matter is only $300,000.00 
total for both A and B, or whether Insurer’s coverage is $600,000.00 total, being 
$300,000.00 for A and B. 
 
Insurer has commenced a separate Petition for Declaratory Judgment through law firm 3 
to determine the coverage question.  Law firm 1 has appeared for A in declaratory 
judgment action, as has law firm 2 appeared for B. 
 
Law firm 1 has written an excess letter to A, and law firm 2 has written an excess letter 
to B, explaining the large gap between the ad damnum of $2,500,000.00 and the 
available coverage, be it $300,000.00 or $600,000.00.  The excess letters have been 
ignored by both A and B, as neither has retained additional counsel. 
 
Law firm 1 and law firm 2 may not have contested Insurer’s Petition for Declaratory 
Judgment.  At a hearing on a Motion for Summary Judgment submitted by defendant 
Brown, apparently A’s counsel was not present, and B’s counsel may not have 
advocated for the Motion.  Apparently neither A nor B’s counsel have actively litigated 
the higher $600,000.00 combined coverage for their clients. 

 
2. OPINION 

 
On the facts as presented, law firms 1 and 2 have a duty to proceed zealously, which 
would mean among other things, attendance at hearings and advocating positions 
favorable to their respective clients, even though this would work to the detriment of the 
insurance company.  See DR 7-101. 
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Also, Canon 5, Note 23, see DR-101 (A), and EC 5-17. 
 
“A lawyer shall not permit a person who recommends, employs or pays him to render 
legal services for another to direct or regulate his professional judgment in rendering 
such legal services.” 
 
DR 5-107 (B) 
 
“A lawyer shall not intentionally: 
 
(1) Fail to seek the lawful objectives of his client through reasonable […text missing…] 
 
(2) Fail to carry out a contract of employment entered into with a client for professional 

services… 
 

(3) Prejudice or damage his client during the course of a professional relationship.” 
 

Based on the above, it is the opinion of the Ethics Committee that the conduct of an 
attorney who has entered an appearance on behalf of his client in the declaratory 
judgment action and who fails to represent his client’s interests fully, violates the stated 
provisions of the Code of professional responsibility and such action constitutes 
unethical conduct. 
 
If there is any question that law firms 1 and 2 would be unable to adequately represent 
their clients, they should, after full disclosure to their clients, not enter an appearance in 
the action, or having entered an appearance they should withdraw under DR 5-101 (also 
see EC 5-21, 22, and 23).  Law firms 1 and 2 have a continuing obligation to see that 
their clients are adequately represented, however, by outside counsel in such declaratory 
judgment action, and with regard to payment of costs and attorneys’ fees see RSA 
491:22-b. 
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