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This opinion discusses the ethical aspects of attorneys rendering services in a divorce mediation 
service.  For the reasons noted, the present structure does not accord with the Code of 
Professional Responsibility. 
 
FACTS: 
 
A non-profit corporation offers a mediation service for divorcing couples.  The mediation 
service seeks to aid couples to settle their property, support, tax, and custody issues through 
mediation without contested litigation. 
 
The mediation service program contracts with attorneys to provide legal consultation for 
divorcing couples concerning their mediated divorce settlement.  A consulting attorney meets 
with each divorcing couple to discuss the legal consequences of the couple’s proposed 
settlement.  Each individual party has the option of consulting with a privately retained 
attorney.  The parties’ mediated agreement is apparently utilized as a stipulation in the parties 
marital litigation. 
 
The consulting attorneys receive their fees for professional services rendered from the 
mediation program.  The mediation program receives fees from the divorcing couple for the 
program’s services. 
 
QUESTIONS PRESENTED: 
 

1. Is it ethical for a consulting attorney to render advice to both parties of a divorcing 
couple, in the facts above? 

 
2. What disclosures should be made to the divorcing couple by the consulting attorney? 

 
3. What may the consulting attorney ethically do for the divorcing couple? 

 
4. Who should pay the consulting attorney’s fee? 

 
5. Are the couple’s communication to the consulting attorney protected by the attorney-

client privilege? 
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6. What is the ethical duty of the consulting attorney to the divorcing couple? 

 
OPINION: 
 
The divorcing couples who seek legal advice from a consulting attorney are the clients of that 
lawyer.  The mediation service is not the lawyer’s client in this context.  See, ABA Code of 
Professional Responsibility EC 4-1, which defines a client as one who has employed or sought 
to employ the lawyer.  Further, Black’s Law Dictionary, Revised 4th Ed., defines a Client as, 
 
 “A person who employs or retains an attorney, or counselor, to appear for him in courts, 
advise, assist, and defend him in any legal business.  It should include one who disclosed 
confidential matters to attorney while seeking professional aid, whether attorney was employed 
or not.”  (Emphasis added.) 
 
[Additional citation may be added.] 
 
It is the opinion of the Ethics Committee that one attorney’s rendering of legal services to both 
parties of a divorcing couple in the circumstances set forth is not ethically proper.  The vast 
differences of interest of the two divorcing clients create an impermissible conflict of interest 
for the consulting attorney.  Given a finite amount of income, property, children, and visitation 
time, the differing interests of the divorcing persons are highly apparent. 
 
Counsel are precluded from representing clients with differing interests.  DR 5-105 (B), N.H. 
Code of Professional Responsibility.  It is the opinion of the Committee that no disclosure 
under DR 5-105 (C) would be sufficient to cure the conflict of representing two individuals in 
what is likely the most important legal matter of their lives.  See, Formal Opinion of March 16, 
1982, N.H. Bar Association Ethics Committee. 
 
This opinion is shared by numerous other bar associations.  See, Maru, Digest of Association 
Ethics Opinions (Supp. 1980); 8,000, Colorado B.A. Op. 47 (Feb. 26, 1972); 8,129, Florida 
B.A. Op. 71-45 (Sept. 30, 1971); 9,679, Ohio B.A. Op. 30 (May, 1975); 10,434, Arizona B.A. 
Op. 76-25 (Nov. 19, 1976); 10,700, Connecticut B.A. Op. 27 (April 7, 1976); 11,909, Missouri 
B.A. Inf. Op. 19 (March 23, 1979); 11,922, Missouri B.A. Inf. Op. 13 (May 18, 1979); 13,044, 
W. Virginia B.A. Inq. 77-7 (1977). 
 
As noted in the Ohio Bar Association’s Opinion 30, supra, an attorney may not represent both 
spouses in settling a marriage separation or dissolution case.  Even if it is not an adversary 
proceeding, the divorce of a marriage involves deep feelings that could not be probed unless the 
attorney had the client’s undivided confidence. 
 
The West Virginia Bar Association’s Inquiry 77-7, supra, states that it would be improper for a 
lawyer to represent both husband and wife at any stage of a marital problem, even with full 
disclosure and informed consent of the parties.  This is due to the great likelihood of prejudice 
to a party. 
 
The Committee’s answer would be the same under the ABA Model Rules of Professional 
Conduct (1983).  See, Rule 1.7 and 2.2. 
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Due to this answer, the other questions need not be addressed. 
 
The Committee is aware of the desire for alternatives to the current form of litigation in marital 
disputes.  As with our Formal Opinion dated March 16, 1982, the Committee limits this 
Opinion only to mediation programs where one attorney provides legal consultation to both 
members of a divorcing couple.  Other mediation plans for divorce or other purposes which 
utilize the services of attorneys may have no ethical problem. 


