
 
 
AO 1984-85/7 
 

NEW HAMPSHIRE BAR ASSOCIATION 
Ethics Committee Advisory Opinion #1984-5/7 
Contingency Fee; Extension of Fee Agreement 

to Medical Consulting Service 
January 17, 1985 

 
                                                               
 
 

RULE REFERENCES: 
 

*Rule 1.5 
*Rule 1.8 
*Rule 5.3 
*Rule 5.5(b) 
 

SUBJECTS: 
 
 *Contingency Fees 
 *Duty to Exercise Control of Expenses 
 *Expert Witnesses 
 *Fee Agreements 
 *Non-Lawyer Unauthorized Practice 
 
CODE REFERENCES: 
 
 *DR 3-101(A) 
 *DR 3-102(A) 
 *DR 3-102(A)(3) 
 *DR 7-109(C)(1) 
 *DR 7-109(C)(3) 
  
ANNOTATION: 
 

An attorney may recommend that client enter into a separate contingency fee 
agreement with a medical consulting firm which offers technical research services, 
expert witnesses, etc., provided that (1) the service does not engage in the practice 
of law, (2) any witnesses are paid regardless of the outcome, and (3) the attorney 
exercises control over the services performed. 
 

                                                                   
 



 The hypothetical facts presented involve an attorney who enters into a contingency 
fee contract with a client in a case involving personal injury.  The lawyer, in need of 
medical experts, is now asked to recommend whether the client may enter into another 
separate contingency fee contract with a "medical consulting service" which provides 
technical research, investigation, analysis of records, expert witnesses in various fields, 
etc.  The service does not engage in the practice of law, nor does its officers and 
employees testify.  It only aids the lawyer in prosecution of the suit in the manner 
described above.  Further, the service requires that upon settlement or victory by the 
plaintiff, that the lawyer pay the service its fees and expenses under its contract before the 
client receives any funds, so that the lawyer acts as a conduit for distribution of the funds. 
 
RESPONSE 
 
 This Committee has considered your recent request for an opinion regarding the 
legal ethics of recommending that a client enter into a separate contingency fee contract 
with a "medical consulting service." Such a service would provide technical research, 
investigation, analysis of records, expert witnesses in various fields, etc., to assist the 
attorney in prosecuting a personal injury suit.  You have stated that the service is not 
engaged in the practice of law and none of its officers or employees would  testify at trial.  
The witnesses are paid for this work regardless of the outcome and do not have any 
proprietary interest in the consulting firm.  Your facts further state that the service 
requires that upon settlement or victory by the plaintiff, that the lawyer pay the service its 
fee and expenses under its contract before the client receives any funds, so that the lawyer 
acts as a conduit for distribution of the funds. 
 
 This fact situation addresses three cannons under the Code of Professional 
Responsibility; DR 3-101(A), aiding a non-lawyer in the unauthorized practice of law; 
DR 3-102, the division of legal fees with a non-lawyer; and DR 7-109(c)(1)-(3), the 
payment of a contingent fee for the testimony of a lay person or agency.  These facts and 
ethical considerations have been specifically addressed by the American Bar Association 
Committee on Ethics and Professional Responsibility, and often an recently by a number 
of state bar ethics committees.1  Our current Code of Professional Responsibility is the 
same as that addressed in each of these opinions. 
 
 We find that Informal Opinion 1375 of the American Bar Association Committee 
on Ethics and Professional Responsibility specifically addresses your facts and the 
relevant ethical consideration, and states in part as follows: 
 

 Nothing in the Code of Professional Responsibility prescribes a lawyer 
from recommending that a client contract with a lay person on a contingent fee 
basis so long as:  (1) the lay person or agency is not to engage in the unauthorized 
practice o f law, DR 3-101(A); (2) the lawyer does not share legal fees with the 
lay person or agency, DR 3-102(A)(1)(3); and (3) the contingent fee is not 
payable for the testimony of the lay person or agency, DR 7-109(C)(1)(3). 
 



 However, a lawyer who recommends such an arrangement to a client must 
at all time retain full control of the litigation which has been entrusted to him by 
the client and may not abdicate to another his ultimate professional responsibility 
for evaluating the case or the course to be followed, EC 5-21.  In addition, under 
such an arrangement, the lawyer obviously owes a corresponding duty to the 
client to exercise reasonable control over expenses incurred by the lay agency so 
that neither expenses unauthorized by the lawyer or client, nor those of dubious 
value to the client’s cause, are expended by the lay agency for the client's account. 
 
 It would be unethical for a lawyer to sign the assignment which is part of 
the contract if, in fact, the arrangement were made subterfuge for fee-splitting 
between a lawyer and a layperson. 
 

 It is this Committee's opinion that, so long as the client enters into the separate 
agreement and is primarily responsible therefor, and the medical consulting service is not 
receiving a portion of the lawyer’s legal fees, then the payment of such a fee would not 
violate DR 3-102, even if the attorney were to attend to payment of the fee on behalf of 
his client and  even if the fee is to be a percentage of the client's recovery.  Many 
functions performed by an attorney in preparing for a trial can be performed by others.  
So long as the services performed by the "medical consulting service" are not distinctly 
legal and remain subject to control of the attorney in charge of the trial, those performing 
them are not engaged in the unauthorized practice of law contrary to DR 3-101(A). 
 
 Care should be exercised, however, to ascertain that the arrangement does not 
provide a contingent fee to an expert witness.  The witness should not be placed in a 
situation where the outcome of the case necessarily offers a temptation to false or slanted 
testimony.  This problem is avoided if the witness is paid regardless of the outcome of the 
case, even though the medical consulting service retaining the witness elects to assume 
the risk of a contingent fee (DR 7-109(C)(1)(3)). 
 
 This Committee has rendered this opinion based on the limited hypothetical facts 
which you have provided, and it is recommended that you not expand this opinion 
without careful study of the ABA opinion which is mentioned above and attached hereto 
in its entirety. 
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