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RULE REFERENCE: 
 *Rule 1.6 
 * Canon 4 
 
SUBJECTS: 
 *Attorney-Client Privilege 
  
 
CODE REFERENCES 
  
 * DR 2-109(A)2 
 *DR 4-101(A) 
 *DR 4-101 (B) 
 *DR 4-101 (C) 
 * DR 7-102(A)3 
 * EC 4-1 
 *EC 4-2 
 * EC 4-4 
         * EC 4-6 
 
REFERENCES: 
Op. 20 of Grievance Comm. Of Board of Overseers of the Bar of Maine 
ABA/BNA Lawyers’ Manual of Professional Conduct (hereafter “BNA”) §801:4202 
 Op. 82-23 of Maryland State Bar Assn. Comm. On Ethics, BNA §801:4316 
Op. 528 of Comm. on Professional Ethics of N.Y. State Bar Assn., BNA §801:6102 
N.H. Law Weekly, Vol. 11, p. 25 C.C.A. (1/2/85) 
N.H. Law Weekly, Vol. 11, p. 35 
 
ANNOTATION: 

  
 

 
 
 
FACTS: 
 



The inquiring attorney appeared on behalf of an accused in a New Hampshire district 
court in 1979. The charge was driving while intoxicated (DWI), second offense. It was 
reduced to a DWI, first offense, to which the defendant entered a plea of not guilty. 
Admitting to sufficient facts, he was found guilty. Following the current practice at that 
court, no acknowledgement of rights was executed or filed. 
 
The former client now faces a charge of DWI, second offense, in another district court.  
He has moved to suppress the 1979 DWI conviction, so that it could not be used to 
enhance the present charge and so that he will be facing a first offense DWI. The pending 
motion raises no claim of ineffective assistance of counsel but appears to rest on the 
absence of any record in the 1979 proceedings of the defendant being advised of his 
rights. The court file merely shows that the inquiring attorney was appointed as counsel 
to represent him and that he client was convicted.  
 
The State has subpoenaed the inquiring attorney and claims that it will call him to rebut 
any contention that the accused was not adequately advised of the rights that he 
relinquished in 1979. 
 
The inquiring attorney is reluctant to testify and naturally intends to rely on the attorney-
client privilege, as required by DR 4-101(B). See also EC 4-4, as well as Rule 1.6 of the 
proposed New Hampshire Rules of Professional Conduct. His questions are the nature of 
his ethical obligations if he is ordered to testify by the district court judge and whether, if 
so ordered, he must appeal such an order before complying.  
 
RESPONSE: 
 
The attorney should make any disclosures “which he is required by law to reveal.” DR 7-
102 (A) 3. Thus, he must comply with a court order directing him to testify about his 
communications with his client about the 1979 proceedings. However, where that order is 
subject to good faith challenge and where the former client wishes such a challenge to be 
pursued, the attorney should seek reversal or modification of that order through appellate 
or other review, and, pending resolution of that challenge, he should delay compliance 
with an order to so testify. EC 4-4; EC 4-2; EC 4-1; EC 4-6; Canon 4; DR 2-109(A)2; DR 
4-101(A), (B), (C); see also Rule 1.6 of proposed New Hampshire Rules of Professional 
Conduct; Op. 20 of Grievance Comm. Of Board of Overseers of the Bar of Maine, 
ABA/BNA Lawyers’ Manual of Professional Conduct (hereafter “BNA”) §801:4202; Op. 
82-23 of Maryland State Bar Assn. Comm. On Ethics, BNA §801:4316; Op. 528 of 
Comm. on Professional Ethics of N.Y. State Bar Assn., BNA §801:6102. 
 
If the former client directly attacks in the district court inquiring attorney’s integrity, 
good faith or performance of his representation in 1979, the attorney may ethically testify 
about his communications with the client, but only to the extent necessary to rebut such 
allegations. DR 4-101( C ) 4. Assuming that such attacks are not made, the attorney 
should await a court order directing him to testify about his earlier representations of the 
defendant, and, he should respectfully decline to so testify pending good faith review. 
 



This opinion should not be construed to resolve the applicability of any evidentiary 
privileges. See In re Grand Jury Matters D.N.H. (7/18/84), N.H. Law Weekly, Vol. 11, p. 
25; C.C.A. (1/2/85), N.H. Law Weekly, Vol. 11, p. 35.  
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