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RULE REFERENCES: 
 
 
SUBJECTS: 
 
 *Conflict of Interest 
 *Multiple Representation 
 *Of Counsel 
 
CODE REFERENCES: 
 
 *DR2-102 (A)(4) 
 *Canon 4 
 *DR5-105 
 *Canon 7 
 *DR7-101(A) 
 *Canon 9 
 
ANNOTATIONS: 
 
 An attorney may not act as town counsel when the firm with which the attorney is 
associated represents clients in pending matters against that town and continues to accept 
representation of clients in future matters against the town.  DR5-105, DR9-101. 
 
 Disclosure to the town and clients of this arrangement and recusal of the attorney 
from representation of the town is insufficient to cure the conflict of interest.  DR5-105, 
DR9-101. 

 
QUESTION: 
 
 May an attorney who is "of counsel" to a law firm act as town counsel when the 
law firm represents clients with pending and/or future litigation against the town, if the 
attorney recuses himself or herself from all such cases and the law firm agrees not to take 
any new clients with claims against the town? 
 
 



FACTS: 
 
 The inquiring attorney is associated with a New Hampshire law firm on an "of 
counsel" basis.  Under this arrangement the attorney and the firm exchange referrals and 
share expenses of maintaining the attorney's office, which also serves as a branch office 
for the firm.  The inquiring attorney is listed as "of counsel" on the firm's letterhead, and 
that attorney's letterhead indicates that he is "of counsel" to the firm in question. 
 
 The inquiring attorney desires to accept an engagement as town counsel to a New 
Hampshire town on a permanent basis.  Under this arrangement the attorney would 
undertake to represent the town generally except in those cases (pending and future) in 
which the law firm with which the attorney is affiliated represents an adverse party.  In 
addition, an understanding has been reached whereby that firm will not undertake to 
represent any new clients having cases in which the town is an adverse party. However, 
the firm will continue to handle those few such cases as are currently pending, and will 
undertake such cases for current clients of the firm should they arise in the future.  In 
such cases, as indicated above, the inquiring attorney would not represent the town. 
 
RESPONSE: 
 
 As a Preliminary matter we must briefly consider the nature of the relationship 
between the inquiring attorney and the firm with which he or she is associated on an "of 
counsel" basis.  As discussed more fully below.  Disciplinary Rule DR 5-105 generally 
requires that a lawyer decline to accept or continue multiple employment if the lawyer's 
representation of either client will or is likely to adversely affect the exercise of 
independent professional judgment on behalf of either client.  DR 5-105(D) provides that 
"if a lawyer is required to decline employment or to withdraw firm employment under 
DR5-105, no partner or associate or any lawyer affiliated with him or his firm may accept 
or continue such employment." [Emphasis added].  For purposes of this opinion the 
Committee finds that the inquiring attorney is a "lawyer affiliated with" the firm with 
which he or she has an "of counsel" arrangement, and that all partners, associates or other 
attorneys affiliated with said firm are similarly "lawyers affiliated with" the inquiring 
attorney.  See also DR 2-102(A)(4), which defines the "of counsel" arrangement as 
involving "a continuing relationship with a lawyer or the firm, other than as a partner or 
associate".  Therefore, neither the inquiring attorney nor the firm with which the attorney 
is affiliated may accept or continue employment by any client in any matter which the 
other, or any partner, associate or a lawyer affiliated therewith, would be required to 
decline under DR5-105. 
 
 Specifically, DR5-105(B) provides that "a lawyer shall not continue multiple 
employment if the exercise of his independent judgment in behalf of a client will be or is 
likely to be adversely affected by his representation of another client, except to the extent 
permitted under DR5-105(C)".  That paragraph provides an exception whereby "a lawyer 
may represent multiple clients if it is obvious that he can adequately represent the interest 
of each and if each consents to the representation after full disclosure of the possible 



effects of said representation on the exercise of the lawyer's independent professional 
judgment on behalf of each client". 
 
 Accordingly, the primary issue in this inquiry is whether full disclosure, both to the 
town represented by the inquiring attorney and to those clients of the affiliated law firm 
who may now or in the future have legal matters in which the town is an adverse party, 
coupled with the withdrawal from representation of the town by the inquiring attorney in 
such cases, is sufficient to render the multiple employment permissible under DR 5-
105(C).  Due consideration should also be given to the requirement of Canon 9 and DR9-
101 that a lawyer should avoid even the appearance of professional impropriety, a 
mandate that is particularly compelling when one of the clients involved is a municipality 
or other public body or agency having regulatory, police and taxing powers over its 
citizens including, in many cases, the attorney's other clients.  The lawyer's obligations to 
preserve his clients' confidences and secrets under Canon 4 of the Code, and his duty to 
represent his clients zealously within the bounds of the law, under Canon 7, also deserve 
consideration in this context. 
 
 Both this Committee and its predecessor, the New Hampshire Bar Association 
Professional Conduct Committee, have in the past issued advisory opinions to the effect 
that a firm which performs all or most of the day-to-day legal work of a municipality may 
not represent clients before boards, agencies or other processes of that municipality, 
pursuant to DR5-105(A) and (B) and DR9-101.  See Professional Conduct Committee 
Advisory Opinion dated February 7, 1975, cited in Ethics Opinion 1982-3/17, dated 
January 11, 1983.  The Committee has also ruled that an attorney is precluded from 
representing criminal defendants in a district court serving a town of which that attorney 
or his firm regularly serves as town counsel, even if the terms of the counsel's 
engagement are limited to matters not involving criminal law and police matters.  The 
Committee in these cases has ruled that mere disclosure and recusal by town counsel 
from the matter at hand is not sufficient to render such arrangements permissible under 
DR5-105 by reason of DR 5-105(C).  The rationale of this decision would seemingly 
extend to the representation of clients in civil matters in the district court if the town is an 
adverse party. 
 
 Since under these prior Committee opinions both the referring attorney and the firm 
with which the attorney is associated are precluded from representing clients in criminal 
matters in the local district court and from representing clients in civil or administrative 
matters before town boards or agencies, the remaining question is whether the attorney or 
the firm may represent clients in any matters or proceedings involving the town as an 
adverse party upon due disclosure and, in the case of the inquiring attorney, withdrawal 
from service as town counsel with respect to the matter in question.  Such matters would 
include (a) representation of clients in civil cases involving the town as an adverse party 
before the New Hampshire Superior and Supreme courts or in Federal Court and (b) 
negotiation of contracts and similar non-litigation matters between the town and private 
clients. 
 



 After due consideration the Committee is of the opinion that the possible adverse 
effects on the exercise of the attorney's independent legal judgment and the potential 
appearance of impropriety are such that disclosure and withdrawal by the inquiring 
attorney from the specific matter in question are not remedies sufficient so as to permit 
multiple representation in these circumstances under the exception permitted by DR5-
105(C).  For example, it would be impermissible for one partner in a firm to represent a 
labor union in negotiating a collective bargaining agreement with officials of a town to 
which another partner in the firm was town counsel, even if it was agreed that the second 
partner would not represent the town in these negotiations.  Similarly, a partner in that 
firm could not ethically bring suit attacking a decision of a town board, or asserting a tort 
or civil rights claim against a town which another partner in the firm serves as town 
counsel, even if the latter partner declined to represent the town in the defense of the suit 
and suit were never brought in the district court serving that town.  In such arrangements 
the likelihood that the exercise of independent professional judgment by both attorneys 
will be adversely affected is simply too great to be cured by mere disclosure and recusal.  
Further, in such cases the attorneys' duty to zealously represent their respective clients 
under Canon 7 and DR7-101(A), and to maintain the confidences and secrets of those 
clients under Canon 4 and DR4-101(A)(B) and (D), may well be jeopardized or 
compromised, in addition to creating the appearance of impropriety prohibited under 
Canon 9 and DR9-101.  As indicated above, pursuant to DR5-105(D), the same rationale 
applies even though the inquiring attorney and the lawyers in the firm in question are not 
partners, but simply affiliated on an "of counsel" basis. 
 
 The Committee is therefore of the opinion that DR5-105(B) and DR9-101 of the 
New Hampshire Code of Professional Responsibilities preclude the inquiring attorney 
from acting as town counsel when the firm with which he is associated represents clients 
in pending matters against that town and continues to accept engagements from present 
clients with respect to such matters in the future.  This is the case even if the arrangement 
is disclosed both to the town and to the relevant clients of the firm and even if the town 
counsel agrees not to undertake to represent the town with respect to those specific 
matters.  Under these circumstances the inquiring attorney may accept an engagement as 
town counsel only if (a) the attorney were to terminate the "of counsel" relationship with 
the firm or (b) the firm were to discontinue its representation of clients in pending cases 
or matters involving the town as an adverse party, and were to adopt a firm policy against 
acceptance of such matters, either for present or new clients, at any time in the future. 
 
 This opinion is limited to the permissibility of the proposed arrangement under the 
current New Hampshire Code of Professional Responsibility and does not address the 
permissibility of the arrangement under the proposed Model Rules of Professional 
Conduct adopted by the American Bar Association and currently under study for possible 
adoption in New Hampshire. 
 
 
 
 
 



REFERENCES 
 
ABA Informal Opinion 1495 prohibits multiple representation where client consent is not 
obtained, even in unrelated cases; Includes as dicta an indication that the DR5-105(C) 
exception be narrowly construed, even where full disclosure and consent is present. 
 
Unified Sewage Agency v. Jelco. Inc. 646 F.2d 1335 (9th Cir. 1981) strictly construes 
DR5-105(C) as prohibiting multiple representation if "any forseeability" of future conflict 
with existing client, even if consent is obtained. 
 
Massachusetts Ethics Opinion 80-10 (1980) holds that an attorney representing client A 
may not sue that client in an unrelated plaintiff's case by client B even if both clients 
consent and A is adequately insured against B's claim.  Further, the attorney may not 
withdraw from representing A in order to accept B's case against A. 
 
Iowa Ethics Opinion 80-47 reaches a contrary result, if consent is obtained and the 
attorney possesses no information potentially damaging to A's case derived from his 
representation of A. 
 
Missouri Ethics Opinion No.3 holds likewise in a case where the attorney represents a 
county in revising its zoning ordinance and also has a client with an unrelated personal 
injury claim against the county. 
 
Arizona Ethics Opinion 81-5 holds that a government entity cannot effectively consent to 
representation by its attorney of present or former officers or employees of that entity if 
the latter have differing or adverse interests from those of the entity with respect to the 
matter in question.  In accord is Maryland Ethics Opinion 81-6. 
 


