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RULE REFERENCES: 
 *Rule 1.2(a) 
 *Rule 1.4 
 *Rule 1.6 
 *Rule 1.7(b) 
 *Rule 1.8(f) 
 *Rule 1.14 
 *Rule 2.1 
 *Rule 3.4(a) 
 *Rule 4.4 

 

 
SUBJECTS: 
 *Adverse Effect of Professional Judgment 
 *Attorney-Client Relationship 
 *Client Funds and Property 
 *Confidentiality 
 *Consent 
 *Consultation 
 *Domestic Relations 
 *Fees 
 *Files of Client 
 *Termination/Withdrawal of Attorney-Client Relationship 
 
ANNOTATION: 

A duty of confidentiality continues after the attorney-client relationship ends, so that a third party may 
not have access to a client's file without the client's informed consent.  (Rule 1.6). 

 
In considering a request to return documents and review the file by a spouse in a divorce that was later 
withdrawn, an attorney owes a duty to his or her client to explain the legal and practical aspects of the 
request, so that the client may make an informed decision whether to authorize client's spouse to have 
access to the client's file.  (Rule 1.4; 1.6; 2.1). 

 
An offer by a client's spouse (in a divorce) to pay the attorney's fees can be accepted only after 
consultation and only if confidentiality can be preserved and there is no interference with the lawyer's 
independence of professional judgment or the client-lawyer relationship; such an offer could only be 
accepted if made unconditionally.  (Rule 1.7(b); Rule 1.8(b)). 

 



It is the client (assuming not mentally impaired) that makes the decisions whether to release file 
documents to others, and the attorney should not usurp the client's right to make an informed 
decision.  (Rule 1.2(a); 1.4; 1.14). 

 
There is no ethical bar to purging a client's file, requested by a third party, if the client consents, and 
no court orders or laws are violated. 

 
An attorney must consider a variety of factors in deciding whether or not to retain copies of 
information, including duties imposed by law, the client's interests and desires, any foreseeable need 
therefor, and its evidentiary value.  Either retention or destruction is ethically permissible, provided 
that the attorney acts with the client's informed understanding and with a view to the above factors.  
(Rule 1.2(a); Rule 1.4; Rule 1.14; Rule 3.4(a); Rule 4.4) 

                                                                    
 
FACTS: 
 
 The inquiring attorney (Attorney) was retained to represent Client in divorce proceedings begun by 
Husband.  During the more than twenty (20) years of marriage, Husband acquired a substantial amount of 
stock in a closely held business corporation which included numerous subsidiaries.  Client knew little about 
Husband's business affairs, in which she was never involved. 
 
 Attorney conducted discovery and retained an accounting firm to determine the value of Husband's 
holdings.  For about eighteen (18) months, Attorney sought full discovery of Husband's assets.  Attorney 
obtained some, but not all, of the information sought.  Two (2) days after service of a notice to take his 
deposition and of a subpoena for additional documents, Husband withdrew his Libel for Divorce.  He 
offered to pay Client's bill on three conditions: 
 
 a. Return to him all of the documents or other information about his personal or business affairs, 

whether from the accounting firm, Attorney's files or elsewhere; 
 
 b. The opportunity to review the Attorney's file and documents to ensure that be had retrieved all 

of the information; 
 
 c. A statement from Attorney that all of the information had, in fact, been returned. 
 
After discussions with Client, Attorney withdrew her Cross-Libel for Divorce. 
 
 Attorney believes Client wants reconciliation with Husband but that she is under tremendous pressure 
from him to retrieve all copies of the documents.  Attorney fears that if reconciliation fails, Client's legal 
position may be irrevocably harmed if the information disappears and no copies are retained.  Attorney 
questions Husband's motives, due to his sudden withdrawal of the Libel after notice of the discovery 
deposition and due to his resistance to disclosure of his assets. 
 
 Attorney indicates that during the discovery process informal assurances of confidentiality were 
made but that there was neither an agreement nor a court order to return all copies of the documents at the 
end of the litigation. 
 
QUESTIONS: 
 
1. Under the facts presented is Attorney under a duty to purge the attorney's files of documents relating 

to marital assets at Husband's request after dismissal of the Libel and Cross-Libel for Divorce? 
 
2. Under the facts presented, would Attorney be acting in the Client's best interest in acceding to 

Husband's request to review Attorney's files to assure himself that they have been purged of all 
documents which he deems relate to his business and personal affairs? 

 



3. Under the facts presented, does Attorney's ethical obligation to exercise independent professional 
judgment on behalf of a Client continue after the dismissal of the Libel and Cross-Libel for Divorce? 

 
4. Under the facts presented, is Attorney permitted to exercise her independent professional judgment to 

protect her Client's interest by refusing to purge her files at Husband's request? 
 
5. In any event, is Attorney permitted to retain copies of all documents material to a litigation matter in 

which Attorney represented one of the parties? 
 
6. Under the circumstances, what would you advise Attorney to do with respect to Husband's request? 
 
RESPONSE: 
 
 Rule 1.6 of the New Hampshire Rules of Professional Conduct (hereafter "RPC") prohibits the 
revealing of "information relating to representation of a client unless the client consents after consultation."  
That duty of confidentiality continues even after the attorney-client relationship ends.  See Comment to 
Rule 1.6 of ABA Model Rules of Professional Conduct.  Thus, Attorney must not give Husband any 
information from the files or grant him any access to them without Client's informed consent.  It is 
Attorney's duty to explain to Client the legal and practical aspects of Husband's request and the alternatives 
available to her so that she can make an informed decision about authorizing Husband to have access to the 
file.  Rule 1.4 of RPC.  Attorney must give candid advice based on the exercise of independent professional 
judgment.  Rule 2.1 of RPC.  Attorney may refer not only to law but also to practical considerations, 
including, for example, possible impact on marital reconciliation and on future divorce proceedings if 
commenced.  Rules 2.1 of RPC and ABA Comments.  See also New Hampshire Ethics Committee Opinion 
April 3, 1983. 
 
 That Husband has offered to pay Client's fee does not vitiate Attorney's paramount duty of loyalty to 
Client.  Rule 1.8(f) of RPC prohibits Attorney from accepting such compensation unless the client consents 
"after consultation," unless attorney-client confidentiality is preserved, and unless "there is no interference 
with the lawyer's independence of professional judgment or with the client-lawyer relationship."  Thus, 
Attorney should reject Husband's conditional offer of payment and accept the fee from him only if it is paid 
unconditionally and if Rule 1.8(f) is honored.  See also Rule 1.7(b). 
 
 It follows from the above discussion that Attorney is under no ethical duty to purge the file of 
Husband's documents or to grant him access to it unless Client gives informed consent.  However, unless 
Client decides to release the material to Husband and to let him review the file, Attorney should abide by 
Client's decision not to relinquish the documents.  See Rule 1.2(a) of RPC.  The ABA comments to that 
Rule point out that during representation, an attorney may defer to the client regarding her concern for third 
parties who might be adversely affected.  Attorney should assist Client in carefully weighing the risks she 
faces.  "The normal client-lawyer relationship is based on the assumption that the client, when properly 
advised and assisted, is capable of making decisions about important matters."  ABA Comment to Rule 
1.14 of RPC.  Assuming that Client is not mentally or otherwise impaired, and that divorce proceedings are 
not about to recommence, her informed decision on Husband's requests should govern Attorney's conduct.  
Rule 1.14 of RPC and Comments.  See also ABA and New Hampshire Comments to Rule 1.4 of RPC.  
Attorney should exercise the duty to exercise independent professional judgment to help Client decide 
whether to authorize release of the information but not to usurp her right to make an informed decision. 
 
 Attorney should confer with Client about retaining copies of the contested documents.  There appears 
to be no ethical bar to Attorney's doing so, notwithstanding the informal assurances of confidentiality made 
during the discovery process.  See Rule 4.4 of RPC and ABA Comments, which say, "Responsibility to a 
client requires a lawyer to subordinate the interests of others to those of the client."  See also Op. E-235 of 
Ethics Committee of Kentucky Bar Association, ABA/BNA Lawyers' Manual on Professional Conduct, 
801:9105 (Lawyer may not heed client's instruction to destroy information about client's assets which are 
not protected by attorney-client privilege and which may be subjected to discovery).  There also appears to 
be no ethical bar to purging the files as requested by Husband, if Client consents.  The weight of authority 
is that files or portions thereof may be destroyed if the client gives informed consent, provided that there is 



no violation of court orders or of any relevant laws on the preservation or destruction of evidence or 
records.  The Ethics Committee of the Los Angeles, California Bar Association in 1983 rendered a formal 
opinion (#420) that a lawyer may not destroy a former client's file unless he has obtained specific written 
authorization from the client.  ABA/BNA Lawyers' Manual on Professional Conduct, 801:1711.  The 
Ethics Committee of the Michigan Bar issued in 1983 an informal opinion that, absent client consent, an 
attorney may not destroy or discard client files and that an attorney must use care not to destroy or 
disregard information that he knows or should know may be necessary or useful in the future. 
 
 Attorney must consider a variety of factors in deciding whether or not to retain copies of the 
contested information, including duties imposed by law, the client's interests and desires, any foreseeable 
need therefore, and its evidentiary value.  Informal Op. 83-10 of Connecticut Committee on Professional 
Ethics, ABA/BNA Lawyers' Manual on Professional Conduct, 801:2059; Op. 82-15 of New York City Bar 
Association's Committee on Professional Ethics, ABA/BNA Lawyers' Manual on Professional Conduct, 
801:6335.  Provided that Attorney acts with Client's informed understanding and with a view to the above 
factors, either retention or destruction of copies of the contested records is ethically permissible. As implied 
above, Attorney would not appear to be acting improperly if Attorney retained copies of the contested 
documents even without Client's consent.  Attorney might consider returning all copies of the documents to 
opposing counsel under an explicit understanding that said counsel would preserve them.  See Rule 3.4(a) 
of RPC. 
 
 Since this Committee lacks the Attorney's detailed knowledge of all of the current circumstances 
of this case, it cannot answer the sixth question any further than to provide the above guidance. 


