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RULE REFERENCES: 
 *Rule 1.6 
 *Rule 1.7 
 *Rule 1.9 
 *Rule 1.9(b) 
 *Rule 1.10(a) 
 *Rule 1.16 

 

 
SUBJECTS: 
 *Adverse Representation 
 *Attorney-Client Privilege 
 *Confidentiality 
 *Conflict of Interest 
 *Disqualification 
 *Multiple Representation 
 
ANNOTATION: 

Even after termination of an old client, a lawyer has a continuing duty to avoid representing a new 
client in situations that would risk a breach of confidentiality or otherwise be unduly adverse to the old 
client.  (Rule 1.9); 

 
The fact that a present client is a competing business of a prior client, does not by itself constitute a 
direct adverse interest that would create an impermissible conflict of interest.  (Rule 1.7); 

 
A lawyer must avoid representing a new client in a substantially related matter materially adverse to a 
prior client.  (Rule 1.9) 

 
                                                                           

 
  [This opinion was edited to avoid identification 

of parties involved] 
 
QUESTION: 
 
 Is it a violation of the Rules of Professional Conduct for a law firm to continue representation of a new 
client over the objections of an old client under the circumstances presented by this inquiry?1 
 
FACTS: 
 
 A New Hampshire law firm (hereinafter "the law firm") undertook the representation of a client 
(hereinafter "old client") in connection with his appeal from a planning board decision.  The facts leading to 
this appeal constitute the basis for the inquiry. 
 
 In March of 1985 City X joined a regional district organized pursuant to statute.  The District was 
composed of 18 cities and towns.  Representation on the District's governing board was determined by the 



population of the various members.  City X had five representatives on the board out of a total of twenty-
three representatives.  The planning board whose decision old client wished to appeal was the planning 
board of City X.  No members of the planning board were placed on the board of the regional district.  The 
regional district eventually became the law firm's "new client". 
 
 On April 29, 1985,the planning board of City X gave old client conditional approval for construction 
of a certain facility in City X.  On September 17, 1985 old client asked City X to express an interest in 
participating in its facility.  The finance committee of City X recommended to the City Council that the 
City answer affirmatively and on November 15, 1985 old client asked the City Council to express written 
interest in participating in its facility.  Later November, 1985 a public hearing was held before the members 
of the City Council.  Members of new client who had not yet retained the law firm to represent them 
appeared before the City Council and opposed the expression of interest stating that such an expression of 
interest would be contrary to the written agreement City X had executed with new client.  The City Council 
denied old client's request.  Old client was highly incensed at the result and at the members of new client 
for opposing his request. 
 
 In April, 1986 the planning board of City X withdrew its conditional approval of old client's facility, 
citing a failure to meet conditions of the approval and further that the approval had not been diligently 
pursued.  Unstated in the inquiry to this Committee by the law firm, but assumed in this response, is that 
old client's dilatory approach to his project was caused, at least in part, by the City Council's action in 
November, 1985. 
 
 During April of 1986, the law firm met with old client and discussed various forms of representation.  
A retention letter was sent late in April, 1986, limiting the scope of representation to an appeal from the 
planning board's revocation.  The appeal was filed in May of 1986. 
 
 In August of 1986 new client contacted the law firm and retained the law firm to represent it in the 
acquisition and operation of a related type of facility.  The old client strongly objected to representation of 
the new client and on September, 1986 the law firm terminated its representation of the old client.  We 
assume termination was proper under Rule 1.16 of the Rules of Professional Conduct. 
 
RESPONSE: 
 
 It is not a violation of the Rules of Professional Conduct under the circumstances described above for 
the law firm to continue to represent new client in connection with acquisition and operation of the related 
facility.  No conflict of interest exists with regard to old client.2  Each new representation of new client 
should be analyzed in a fashion consistent with this opinion to determine if it is proper under the Rules of 
Professional Conduct. 
 
 Rule 1.9 of the New Hampshire Rules of Professional Conduct prohibit a lawyer's representation of a 
new client in the same or a "substantially related matter" in which the new client's interests are materially 
adverse to the interests of the former client unless "the former client consents after consultation and with 
knowledge of the consequences . . .". Old client not only does not consent, but vociferously objects to the 
continued representation of new client.  As the subject matter of the representations are not the same, the 
inquiry of this Committee must focus upon whether the representations are "substantially related" and 
whether the new client's interests are "materially adverse" to the interests of the old.3 
 
 Rule 1.9 emphasizes the continuing duty a lawyer has to a client even after termination of the lawyer-
client relationship.  Policy considerations underlying the Rule involve the potential for violation of the 
lawyer's duty of loyalty and the risk that confidential information obtained in prior representations will be 
used to the disadvantage of the former client in subsequent representations.  See Kevlik v. Goldstein, 724 
F.2d 844, 850-851 (1st Cir. 1984); NH Op, 83-4/9 Possible Conflict of Interest in Auto Accident Case 
Representation (Mar. 13, 1984); see generally ABA/BNA Lawyers, Manual on Professional Conduct, 
51:201 and cases cited therein.  The Court's role in disqualification cases, and the Committee's role in this 
case, is to balance the new client's right to counsel of choice with the former's client's right to protection of 



the lawyer-client confidences transmitted during the prior representation and both clients' right to loyalty 
from the attorney.  See ABA/BNA supra and cases cited therein.  The task of the Committee is to determine 
whether the two representations are substantially related and whether the old and new clients' interests are 
materially adverse with regard to these representations. 
 
 1. Substantial Relationship. 
 "Substantial relationship" became the test to determine the propriety of successive representation even 
prior to adoption of the Rules of Professional Conduct.  Freeman v. Chicago Musical Instrument Co., 689 
F.2d 715 (7th Cir.  1982).  The theory prior to the adoption of the Rules of Professional Conduct was that if 
a substantial relationship existed, a presumption arose that confidential disclosures were made in the course 
of the prior representation and that information disclosed would be used adversely to the former client on 
behalf of the new client.  Wilson P. Abraham Construction Corp. v. Armco Steel Corp., 559 F.2d 250 (5th 
Cir. 1977).  Courts varied concerning the rebuttability of the presumption.  Under any circumstance the 
scope and subject matter of the former and present representations must be examined in order to determine 
whether a substantial relationship exists.  Cf. ECOP 1982-3/19, Counsel for Insured:  Possible Conflicts 
(Feb. 22, 1983). 
 
 In Kevlik v. Goldstein, supra, the Court applied the substantially related test prior to the adoption of 
the current Rules of Professional Conduct.  Judge Bownes found "substantially related" criminal defense 
work on behalf of a criminal defendant and a subsequent suit by others against a Town based on the arrest.  
Citing the "seminal case" of T. C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265 (S.D. N.Y. 
1953) the Court noted with approval the rule that the former client needed to show no more "than that the 
matters embraced within the pending suit wherein his former attorney appears on behalf of his adversary 
are substantially related to the matters or cause of action wherein the attorney previously represented him, 
the former client."  Also cited with approval was Analytica, Inc. v.  NPD Research. Inc., 708 F.2d. 1263, 
1266 (7th Cir. 1983) wherein a lawyer was prevented from representing an adversary of his former client as 
the subject matter of the two representations was such that the "lawyer could have obtained confidential 
information in the first representation that would have been relevant in the second". 
 
 Based on the facts provided to us we assume:  (1) Old client desired representation in connection with 
a planning board appeal.  (2) New client desired representation in connection with the acquisition and 
operation of a competing but different type of facility.  (3) Old client did not develop information in 
connection with the Planning Board appeal which would be useful to new client in connection with the 
acquisition and operation of its landfill.  (4) The firm's duty of loyalty will not be breached by these two 
representations.  (5) Confidential information passing from either client to the firm could not possibly be 
used by the new or the old client respectively to further their interests with respect to the specific 
representations involved.4  Under the circumstances assumed the two representations are not substantially 
related.5 
 
 2. Materially Adverse. 
 
 The principles contained in Rule 1.7 of the Rules of Professional Conduct determine whether the 
interests of the former and the present client are adverse.  ABA Model Code Comments to Rule 1.9.  Both 
new and old client have competing economic interests.  New client seeks to establish a facility and no 
doubt hopes that City X will utilize its facilities.  Old client seeks to construct a waste to related but 
different type of facility and has actively solicited the support of City X. 
 
 However, competing economic enterprises do not constitute adverse interests such as to bring the 
situation within the ambit of Rule 1.7.  ABA Model Code Comments to Rule 1.7.  Indeed, a dangerous 
precedent would be established should a former client be able to prevent a new client with whom the 
former client was economically competitive from obtaining counsel of his choice simply because of 
adverse economic interests.  Clearly no direct or material adverse interests exist when lawyers represent 
clients with competing economic interests.  Only when the interests of present and/or former clients rise 
above the economic sphere and become adverse in the legal arena can the requirements of Rules 1.7 and 
1.9 be invoked. 



                           
 
1 Rule 5 of the Ethics Committee Procedural Rules prohibits opinions "involving past conduct".  Hence the 
Committee expresses no opinion on any past conduct of the firm and specifically expresses no opinion on 
the propriety of termination of old client and retention of new client. 
 
2 All members of the firm are treated as one for the purposes of this Opinion.  One could not do what 
another is prohibited from doing under Rules 1.7 and 1.9.  Rule 1.1O(a) Rules of Professional Conduct. 
 
3  The language of the New Hampshire Rule differs from the language of the Model Rule in several 
respects.  Of importance here is the use by the New Hampshire Rule of the word "both" in place of the 
words "the former client" in the Model Rule.  We assume for the purposes of this Opinion that the intent of 
the New Hampshire Rule in this context is to determine whether the new client's interests are materially 
adverse to the interests of the old client. 
 
4 Assumed for the purposes of this Opinion is the fact that old client's confidences will be preserved by the 
firm and not passed on to new client.  See Rules 1.6 and 1.9(b), Rules of Professional Conduct. 
 
5 Some jurisdictions now are tightening up the "substantial relationship test" in favor of the so-called 
"Second Circuit rule" wherein the issues involved in the two representations must be "identical or 
substantially the same".  Berkowitz v. Estate of Roubicek, (NY Supreme Court Nassau County, 1-9-84), 
BNA/ABA Lawyers Manual on Professional Conduct, Current Reports 34. 


