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RULE REFERENCES: 
 *Rule 1.5 
 *Rule 1.5(a) 
 *Rule 1.5(b) 
 *Rule 1.15 
 *Rule 1.16 
 *Rule 1.16(b) 
 *Rule 1.16(d) 
 *Rule 4.1(a) 
 *Rule 4.2 
 *Rule 4.3 
 *Rule 6.2 
 
SUBJECTS: 
 *Attorney-Client Relationship 
 *Court Appointed Lawyers 
 *Guardian Ad Litem 
 *Fees 
 
ANNOTATION: 

While nonrefundable fee retainers are normally permissible in N.H., they are still subject to 
reasonableness mandated by Rule 1.5, and are an impermissable imposition charged by a guardian ad 
litem in a divorce case.  (Rules 1.5; 1.16) 
 
There is no voluntary, contractual relationship between a court appointed guardian ad litem in a 
divorce case, and the child’s parents, and consequently there can be no fee negotiation disclosure.  
(Rules 4.2; 4.3) 
 
It is preferable to have a written fee agreement.  (Rule 1.5(b)) 
 

                                                                            
 

QUESTION: 
 
The issue presented in this inquiry is whether it is ethical for a court-appointed guardian ad litem to require 
a minimum fee and a retainer to be paid prior to performing any work in a divorce case involving 
nonindigent 
individuals. 
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 The letter of inquiry provides a sound basis for understanding the practical problems faced by lawyers 
serving as guardians ad litem.  Unlike attorneys in normal lawyer-client relationships, individuals appointed 
to act as guardians ad litem for children in divorce cases have no voluntary, contractual relationship with 
the individuals who must pay for their services - i.e., the parents.  Rather, they are "advocates for the 
children and...impartial court officials."  Preface to Guideline for Guardians Ad Litem.  Despite a Court 
order allocating payment responsibility to the parents, the inquiring attorney reports that unless a retainer is 
obtained at the outset of the case, payment is often not made. 
 
 The inquiring attorney's solution to this dilemma is to require $1800 to be paid prior to commencing 
his representation.  The first $900 is a "minimum fee" and the remainder is "put in trust to be used for 
future legal fees and expenses."  He proposes to ask the Clerk of Court to notify the parties of this 
requirement and presumably to get their assent prior to appointing his office. 
 
RESPONSE: 
 
 This inquiry presents a number of interesting ethical questions to which we now turn.  The Committee 
wishes to make clear that our opinion deals solely with the ethics of this plan, and that we offer no opinion 
on any other issues presented by this proposal. 
 
 The first question presented is whether it is ethical for a guardian ad litem to charge a "minimum fee."  
There is some disagreement surrounding the issue of minimum fees in general.  While it is clear that any 
unearned fees must be returned to the client at the termination of representation, Dixon v. State Bar of 
California, 39 Cal. 3d 335, 702 P. 2d 590, 1 Law. Man.  Prof.  Conduct 922 (1985), the question of whether 
a "nonrefundable retainer" is permissable has had differing answers.  Compare Jacobson v. Sassower, 66 
N.Y. 2d 991, 489 N.E. 2d 1283, 1 Law. Man. Prof. Conduct 1134 (1985) (holding that nonrefundable fee 
agreements are not unenforceable as a matter of law or necessarily violative of public policy) with Opinion 
of the Nassau County Bar Association, 85-5 (6/18/85), 1 Law. Man. Prof. Conduct 45:1204 (holding that 
nonrefundable fee agreements violate the prohibition against excessive fees and constitute an improper 
misrepresentation, and limiting recovery in quantum meruit to the reasonable value of services rendered). 
 
 We need not pause at this question since there seems to be no question that in the normal course of 
business in New Hampshire nonrefundable retainers are permissible.  See Supreme Court Rule 50(2) (C).  
The reasonableness of these fees, of course, is still constrained by Rule 1.5.  However, the Committee, 
applying Rules 1.5(a) and 1.16(d) to this specific inquiry holds that imposition of a minimum fee by a 
guardian ad litem is impermissible. 
 
 Our reasoning derives from the peculiar nature of the relationship between the guardian ad litem and 
the parents.  As mentioned earlier, there is clearly no voluntary, contractual relationship between the 
parties.  Additionally, since negotiation of the fee arrangement in this context is not usually accomplished 
in a face-to-face conference, it is difficult to guarantee adequate disclosures by the attorney concerning the 
fee arrangement.  See Rules 4.2, 4.3.  Finally, unlike the arms-length business transaction in which a client 
seeks to secure the availability of a particular lawyer or firm over a period of time, the interest of the 
parents here is vastly different.  For example, it would be of no benefit to parties who promptly reconcile to 
have the guardian ad litem remain involved in their lives.  See Barawowski v. State Bar, 24 Col. 3d 153; 
593 P. 2d 613 (1979) (discussing the difference between retainers and advance payments).1 For these 
reasons, we hold that an attorney's fee in this context is limited to payment for services rendered.2 
 
 The second question relates to the reasonableness of the fee arrangement and the manner of obtaining 
it. 
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 The inquiring attorney proposes to have the Clerk of Court provide information to the parents and to 
require a written fee agreement in these cases.  There is no ethical rule governing fee arrangements in the 
unusual situation described above.  Rule 1.5(b), which establishes a preference for a written fee agreement, 
is directed to the normal lawyer-client relationship.  However, the Committee believes the policy expressed 
in that rule certainly makes it the preferred practice in a situation such as this to obtain a written fee 
agreement.  We render no opinion on the use of the Clerk's Office to perform this function since it does not 
present an ethical question. 
 
 The reasonableness of the fee is itself governed by a number of factors. Rule 1.5(a).  It is impossible 
for the Committee to offer any opinion on this issue without specific facts concerning the relevant factors 
outlined in the rule.  The Committee raises the issue of reasonableness only to point out a related Court 
rule.  The Guidelines for Guardians Ad Litem set a $500 limit for fees unless waived by the parties or by 
prior permission of the Court.  The Court rule by its terms seems to permit the proposed practice and does 
not seem to establish a maximum $500 fee as a matter of law.3  An attorney in this situation should inform 
clients of this rule so waiver of the maximum is based on adequate information.  See Rule 4.1(a). 
 
 Finally, the inquiring attorney proposes to request that the Clerk of Court notify the parties of the 
retainer requirement and give the parties the opportunity to consent prior to his accepting the appointment.  
The practice of various other Guardians Ad Litem contacted is to contact the parties by mail after 
appointment and to file an appearance only when the retainer is received.  If no retainer is received, they 
notify the Court that they do not accept the appointment. 
 
 The method chosen by the inquiring attorney would avoid the need to consider whether the attorney 
once appointed must follow Rule 1.16 and seek leave to withdraw.  Since the inquiring attorney does not 
raise this problem, we decline to express an opinion at this time.  However, we do caution attorneys to 
consider Rule 1.16(b) in court appointment situations.  See also Rule 6.2. 
 
 1This holding would require all funds advanced to be placed in the lawyer's trust account, rather than 
in the lawyer's own account. Rule 1.15. 
 
 2We wish to make clear that our holding on the minimum fee issue in no way should be read as 
barring a guardian ad litem from requiring a refundable retainer, paid in advance. 
 
 3This holding is premised on the Committee's reading of Rule 7 of the Guidelines for Guardians Ad 
Litem.  We read that Rule to allow fees in excess of $500 in non-indigent cases either if there is a 
stipulation of the parties or approval of the Master or Justice.  In addition to the language of this Rule our 
conclusion is supported by current practice, which as we 
understand has not been interpreted to require court approval of fees above $500 in stipulated non-indigent 
cases.  The committee offers no opinion on the propriety of the system.  Rather, it would direct individuals 
concerned with this issue to bring their concerns to the Superior Court. 
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