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Data is Key for
Court Diversion
Success

Getting a Second Chance in New Hampshire
Depends on Where You Live
Equitability of court diversion a concern of lawyers; practitioners

By John M. Bassett

By Jordyn Haime

Court diversion advocates across the
country say diversion saves money and
reduces crime. But in New Hampshire,
and nationally, the data to support this
claim is hard to find.
Without more data collection and
analysis, experts warn that it will be difficult to prove to funders and the public
that diversion is as effective as advocates
say.

Joshua Deveer doesn’t try to fight his
place in life anymore.
“I used to think doing something was
everything, and now I’m starting to realize
that, maybe not doing something is everything,” says the 23-year-old from outside of
a modest North Conway inn, where he pays
$600 per month to live. “Maybe restricting
my footprint here, making sure that I watch
my steps is what’s most important.”
In July of 2017, Deveer was pulled
over by State Trooper Clinton Trussell and
arrested on two misdemeanor charges and
one violation: operating without a valid license, disobeying a police officer and possessing marijuana.
According to Carroll County court records, police signaled for Deveer to stop by
emergency warning signals, but that he took
“evasive action” by turning abruptly, with a
signal, behind a building.
“I said, ‘I didn’t know that I was disobeying an officer, sir.’And he basically told
me that I was under arrest already. ‘Cause I
was disobeying him by pulling into a parking lot. And so I should get outta the car and
put my hands on my lock box,” Deveer said.
He says he also was not aware that his
license had been under suspension, and that
he felt he shouldn’t have had any charges
against him at all. Deveer ended up paying
over $700 in fines for two of the charges,
but for the marijuana charge, he was offered

In NH, data not the top priority

How many adults and juveniles go
through New Hampshire’s court diversion
programs each year, and how effective are
these programs at reducing crime? Even
though New Hampshire’s first diversion
program was started more than 40 years
ago, these questions are still difficult to
answer.
Over the last four months, the Granite State News Collaborative looked for
data regarding pre-trial court diversion
programs for juveniles and adults in
New Hampshire, focusing on basic statistics such as the number of participants
handled annually and how many of each
programs’ participants stayed arrest-free
after finishing diversion. But for both
adult and juvenile programs, there were
no comprehensive datasets available.
DATA continued on page 18
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in the paper. So I moved away from here for
a while after that,” he said.

A theory of justice that
can save lives

Joshua Deveer outside his home in North
Conway in 2020.
Photo/Jordyn Haime
another option.
With the help of a lawyer, Deveer was
able to get the marijuana charge diverted to
White Mountain Restorative Justice located
in Conway, NH. WMRJ is a non-profit organization offering programs in juvenile
court diversion, mediation, adult court diversion, and victim offender mediation.
Upon completing a court diversion
program with WMRJ, Deveer was able to
have the charge expunged from his record.
The program, he says, consisted of first admitting guilt, completing course work, and
community service at the humane society
for a few months.
“I wanted it dismissed completely. I
didn’t want people, you know...thinking any
differently of me, but then it got published

Restorative justice is the practice of
repairing the harm caused by crimes or offenses and holding the offender accountable for their actions. It also focuses on the
causes of crime, rather than taking punitive
measures that are likely to cause recidivism.
And as calls for criminal justice reform and
police abolition have continued alongside
protests throughout 2020, many activists are
looking to restorative justice as a solution to
the country’s policing and mass incarceration problems.
Diversion for adults often happens preconviction, and – unlike New Hampshire’s
drug courts and mental health courts – if
an offender successfully carries out a restorative agreement, the charge will be expunged from the offender’s record.
It’s a process with a different purpose
and goal from the state’s behavioral health
courts, which are reserved for those with
serious addiction or mental health problems
who are repeat offenders. And with specialized courts, charges remain on an offender’s
record after completion.
Experts see court diversion as a form of
restorative justice, and a powerful alternative to traditional sentencing, that can save
DIVERSION continued on page 20

PRACTITIONER PROFILE

Jennifer Parent, A Lawyers’ Lawyer with a Passion for the Arts
By Kathie Ragsdale
Jennifer L. Parent might be called
a lawyers’ lawyer, known for her fervor
both in the courtroom and in her efforts to
literally “raise the Bar.”
A director and chair of the litigation
department at Manchester-based McLane
Middleton, Parent has held positions in
the New Hampshire Bar Association,
New Hampshire Women’s Bar Association, American Bar Association, National
Conference of Bar Presidents, New England Bar Association and the New Hamp-
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shire Bar Foundation.
“I enjoy just
seeing how we can
move our profession forward, how
we can change our
profession in ways
that make it more
efficient, and allow
more access to justice,” she says of
her work with those groups.
A native of Litchfield, N.H., Parent
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attended local public schools before going on to Boston College, where she majored in economics and computer science,
then earned a Juris Doctor at Suffolk University Law School, graduating summa
cum laude.
She was always drawn to law, she
says, in part because of the logic in it.
“I like working with people and helping
people solve problems and get to resolutions,” she says. “I’m a trial lawyer so you
get to a resolution through a trial and I do
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From the Editor

The ‘Everyday News of the Times’
By Scott Merrill
Resentment over inequities—especially
for people of color—collides with a pandemic and economic insecurity leading to mob
violence, and a clash of opinions surrounding
theories of race.
Some variation of that could almost be
the lead for a news article for both 2020 and
1856, I thought to myself, as my ten-year-old
son Foster and I walked out of the Watkins
Museum of History in Lawrence, Kansas,
last month.
On our way to lunch, we passed a white
wall, next to a toy store, where someone had
spray painted the words ‘Justice for Breonna
Taylor’ in blue.
An exhibit at the museum had described
the role Lawrence and other towns in Kansas
played in the fight to end slavery in the years
leading up to, and during the civil war. Now,
confronted with that dripping blue paint as
we walked down Massachusetts Street, past
Pappa Kenos Pizzeria, yoga studios and
stores selling University of Kansas apparel,
comic books and brewery supplies, what we
had learned, was made more prescient considering the news of our times. Despite the
difficulty imagining that this now cosmopolitan city in the middle of the country had once
been sacked and then burned by pro-slavery
forces, there was no denying the wheel of
history.
As we walked, I found myself trying to
make sense of the violent excesses in our culture that continue to resurface.
Lawrence Kansas was named after
Amos A. Lawrence, whose father (Amos
Sr.), was a Republican abolitionist and partner with his brother Abbott, at the A and A
Lawrence Mercantile House in the early
nineteenth century, which helped fuel the
New England textile industry.
Lawrence was established in 1854 by
anti-slavery settlers, some of whom had received aid from financers, like Amos Jr. His
commitment to abolitionist causes was cemented that year by an incident in Boston
involving an escaped slave from Virginia
named Anthony Burns. Under the Fugitive
Slave Act Burns had limited rights, and despite an attempt by lawyers and thousands of
citizens to free him, he was returned to bondage.
The events in Boston moved Lawrence
to write to his uncle, saying that “we went
to bed one night old-fashioned, conservative,
Compromise Union Whigs and waked up
stark mad Abolitionists.”
In 1854, Amos Jr. donated money to
the New England Emigrant Aid Society,
established after the Kansas-Nebraska act
had passed earlier that year—under the administration of Franklin Pierce (Amos Jr.’s

cousin)—allowing the inhabitants of Kansas
Territory to decide whether slavery would be
legal. The mission of the Society was to support the anti-slavery movement in the new
territory—but it did more than provide money. It was also responsible for sending Sharps
rifles, or, “Beecher’s Bibles,” to anti-slavery
forces.
During our travels, my son and I found
the Beecher Bible and Rifle Church in Wabaunsee, Kansas—a town founded by Connecticut abolitionists that was part of the underground railroad.
The name for the rifles comes from
a comment by Henry Ward Beecher, the
anti-slavery preacher and brother of Harriet
Beecher Stowe, who once remarked that a
rifle might be a more powerful moral agent
on the Kansas plains than a Bible.
By 1856, Lawrence had become the hotbed of the anti-slavery movement and of violence on the western frontier. In May of that
year, the city was attacked by 800 pro-slavery
settlers who destroyed the anti-slavery newspapers and hotels, and the period that became
known as Bleeding Kansas began.

Foster and I at the John Brown museum in
Osawatomi, Kansas, in March, 2021.
After finishing our sandwiches from
Einstein Bagels, we plugged Osawatomi into
Google maps and made our way to the John
Brown museum.
“I am Osawatomi John Brown,” Foster
proclaimed from the back seat, impersonating Ethan Hawke’s depiction of Brown from
the miniseries, The Good Lord Bird, that
we’d watched the night before.
It occurred to me on our way to Osawatomie that I had never been taught this history
we were learning and later that night I found
myself reading a speech given nearly 20
years before the violence erupted in eastern
Kansas, by Abraham Lincoln.
‘The Perpetuation of Our Political Institutions,’ delivered to the Young Men’s
Lyceum in Springfield, Illinois describes a
“mobocratic spirit” recorded in the “everyday news of the times.” It is this alarming
spirit that Lincoln said, carries the potential
to alienate even the “best citizens.”
“There is, even now, something of ill-
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omen, amongst us. I mean the increasing disregard for law which pervades the country…
If destruction be our lot, we must ourselves
be its author and finisher.”
Lincoln’s address was given when he
was only 28, a lawyer, and member of the
Illinois state legislature. At this young age,
Jean H. Baker writes in Lincoln’s Narrative
of American Exceptionalism, he had “little
reason to suspect…that he would become a
central figure in his own story.”
Lincoln’s speech touches on the threat
slavery posed for the government, which he
indirectly blames for the lynchings of gamblers in Mississippi, and the burning to death
of a Black porter and cook named Francis
McIntosh in St. Louis, that was reported in
the news at the time. These scenes of brutality—people hanging from trees that Lincoln
says, rival “the native Spanish moss of the
country, as a drapery of the forest,”—become
his visual evidence of the danger slavery has
created, and he calls for an allegiance to the
laws and ideals of the country.
When Lincoln gave his address in 1838,
there was an outpouring of religious revivalism in churches, in essays, and under tents,
in what became known as the Second Great
Awakening. New religious movements were
emerging and women’s rights, abolitionism and utopian social experiments such as
Brook Farm, founded by George Ripley and
Nathanial Hawthorne, and inspired by the
ideals of the transcendentalists, were common around the country.
Today, amidst a pandemic, and the excesses of pollution, misinformation, culture
wars and economic inequities, I’d like to believe we’re in the midst of another revival.
When I think about the every-day news
of the times my son will read in his life, the
idealist in me hopes it speaks of the excesses
we see around us being spent through acts of
generosity, intellectual debate, and community, rather than hatred and war.
But history reminds us repeatedly that
ideals and reason alone cannot redirect our
energy and bridge gaps in communication.
As the social philosopher, Georges Bataille said in The Accursed Share:
“An immense industrial network cannot be managed in the same way that one
changes a tire... It expresses a circuit of
cosmic energy on which it depends, which
it cannot limit, and whose laws it cannot ignore without consequences…Woe to those
who, to the very end, insist on regulating the
movement that exceeds them with the narrow mind of the mechanic who changes a
tire.”
For real change we might also need the
excitement, curiosity, and appreciation of a
ten-year-old.
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Wellness Corner

Drink More Water—Please
Tips for a Healthier Mind and Body

By Crystal Reynolds
Peanut butter and jelly, chips and salsa,
cake and ice cream… famous twosomes that
arguably make our lives a little better when
placed together. 		
However, two hydrogen molecules and
one oxygen molecule top the list of compounds in terms of life sustaining power.
And water, that colorless, odorless liquid that
literally sustains life, is grossly undervalued
and many people are not drinking enough of
it.
In case you’re one of those people who
need to be convinced of the importance of
drinking water, please keep reading.

Why drink water?

Water is essential to many biological
processes. Our bodies consist of up to 60%
water (yes, that is more than half) the majority
of which is found in our organs, skin, tissue,
and blood.
Our bodies are constantly losing water
and much of this happens without our noticing it. Expiration of our breath is a large
source of water loss, followed closely by
evaporation from skin which allows us to
regulate body temperature. Other sources
of water loss are through urine, stool, and
variations of other unpleasant activities.
Water works in your body in a number
of ways that are essential for homeostasis and
well-being. Some of these include: delivering oxygen and nutrients to cells; assisting
the brain in producing hormones and neurotransmitters; allowing the salivary glands to
produce saliva; carrying nutrients throughout
the body; and assisting in flushing out waste.
The muscular skeletal system also uses water
to keep mucosal membranes moist.

How much water should I drink?

Taking a sip of the water bottle in the
cupholder of your car on the way to work
does not qualify as a sufficient amount (and
the tiny glass of water in between cups of
coffee doesn’t either). You will not even
scratch the surface of being appropriately
hydrated unless you have a plan.
There is no hard and fast rule that will
tell you how much water to drink daily. Water intake varies by age, amount of adipose
tissue, level of activity, and the climate you
live in. A general rule of thumb is to drink
approximately half your body weight in
ounces. A more accurate way to determine
this is by using a hydration calculator. There

reusable water bottles filled and ready to go (I
have one, ok, maybe 2), in my car, one in my
purse and a mason jar I refill at the bubbler
at work). Set reminders on your phone. It is
easy for hours to pass us by without drinking
when we are focused on something else. Set a
goal of finishing an entire bottle before lunch
and one more before the end of your work
day. While these suggestions may not fit everyone’s occupation or life style, modify the
amount and time frame to fit your needs and
adjust the reminders on your phone. Pro tip:
Drink water directly after a restroom break.

are lots of apps to help you determine
the correct amount for your water
intake. (Try “Aqualert” app or “Eight
Glasses A Day” app).

How do I choose the right
water bottle?

If your house is anything like
mine, you already have an entire
cabinet of reusable water bottles.
The cabinet where you keep them,
no matter how you organize it come
flying out. Every. Single. Time. And
yet I still keep them. Tervis, Nalgene,
Hydroflask, Swell, BPS free plastic,
glass, straw, no straw, squeeze bottle.
I have tried (and currently own)
them all. Although I am a sucker
for a new water bottle that can keep
my water ice cold, you need to ask
yourself these important questions
before splurging. Tightness seal: Does the lid
stay on properly? Does the water bottle leak
when fallen over or tipped on its side? Mouth
of the water bottle: When you take a sip, does
water dribble down your chin or sides of
your mouth? Does the ice come smashing at
your teeth? Temperature control: Do full ice
cubes fit into the opening of the bottle or do
you need crushed ice? Do the ice cubes stay
frozen? The most important question, storage.
Where are you planning on keeping this water
bottle? Does it fit in your car cup holder, the
side of your back pack or the special slot in
your gym bag? You may HAVE to have several water bottles to accommodate different
hydration needs (if you need permission to
have a designated cabinet, here it is).

What if I don’t like water?

How do I know if I am drinking
enough water?

Try something new…add lemon or other fruit to plain water, pick sparkling water
over soda or suck on a cup of ice chips. If
you just can’t bring yourself to drink enough
water, try eating food largely made of water.
Fruits and vegetables have a high content of
water and approximately 20% of our fluid
intake comes from food.
And if none of the above persuaded you
to increase your daily water intake I have one
last ace up my sleeve - halitosis. Chronic bad
breath can be caused by lack of water. Drinking water rinses away food particles, can
dilute chemicals in your mouth and promotes
saliva production that attacks the odor causing
bacteria.

How do I drink that much water?

Crystal Reynolds is an owner and operator of
43 Degrees North Athletic Club in Concord,
NH. creynolds@43northnh.com.

There is no definitive way without seeking medical attention to determine if you are
dehydrated, however there are signs you can
watch out for. Some indicators that you’re
not drinking enough water; dark yellow urine
(the lighter your urine is, the more hydrated
you are), if you haven’t used the restroom in
4 hours, and have unusually dry skin.
Make drinking water convenient. Have

When should I drink water?

During sleep we lose a significant amount
of water, so drinking water first thing in the
morning is important. It may seem obvious,
but drink during every meal. We frequently
eat on-the-go and try to cram eating lunch in
at our desks. Create a habit of 2-3 bites of food
to 1-2 sips of water. Furthermore, hunger can
often be confused for thirst. If you’re feeling
hungry and you shouldn’t be, try drinking a
glass of water before grabbing some more
food. Also, make sure you drink enough water
when you are being active. The American
College of Sports Medicine recommends
that you drink approximately 17 ounces of
fluid roughly 2 hours before you exercise
and continue to drink in regular intervals to
replace the fluids you are losing.

WORKING TOGETHER FOR
YOUR CLIENTS
Co-Counsel and Referral Fees Honored

Peter Hutchins
• PLAINTIFF PERSONAL INJURY
• SEXUAL ABUSE LITIGATION
• AUTO & INSURANCE CLAIMS
• WRONGFUL DEATH CASES

The Law Offices of Peter E. Hutchins, PLLC
The Beacon Building
814 Elm St. Suite 200, Manchester NH 03101
Peter@HutchinsLawOffices.com

Dartmouth College (1980) • Boston College Law School (1983) • New Hampshire Bar Association President (2001)

(603) 625-5555 • www.HutchinsLawOffices.com
NEW HAMPSHIRE BAR NEWS

www.nhbar.org

APRIL 21, 2021

3

Opinions

Looking for Balance
Nancy Richards-Stower wrote (in New
Hampshire Bar News 17 February 2021)
a most passionate opinion piece. She focused on truth. But on close examination,
serious flaws appear. Please let me share
my impression as something of a balance
to her piece, make of it what you will. I
have no doubt of Nancy’s sincerity and my
words are not directed against her, but are
meant to flesh out an issue she has raised.
We all have blind spots, me included.
I. The Riots
Nancy loves truth and hates rioters. So
far, so good. But wait: her targeting of rioters is suspiciously selective. She makes
much of the one-day Capitol riot, unleashing invective and insult - “maggots,” “enraged and disgusted.” But not a peep about
the Portland and Minneapolis riots, which
lasted weeks, and burned, looted and destroyed entire city blocks. By any objective

standard, the latter warrant at least a mention.
So - why the glaring omission? Only
Nancy knows for sure; but circumstantial
evidence can be quite strong, and here the
pattern is telling. In a nutshell, the Capitol riot is attributed (falsely, it turns out,
though the narrative drones on, mantralike) to Trump, the man the Left loves to
hate; and the Minneapolis and Portland riots were creatures of BLM, on which the
Left fawns and deems beyond criticism.
Doubt this last point? Look no further than
exhibit A: Kamala Harris, in search of
votes, approved and ratified the BLM rioters - cheered them on, that is - by shamelessly shilling for bail money to spring the
perps from jail.
II. The Truth
Nancy and I agree: truth is key. Let’s
look at one of her specific standards, apply

it, and see where the chips fall. She notes:
“We would not be allowed to sit for the bar
exam if there were dishonesty blemishes
in our record.” Let’s now apply it: X was
demonstrably dishonest in law school. He
plagiarized five - five! - full pages verbatim
from a law review, but affirmed falsely to
his professors it was his original work and
his alone. By Nancy’s standard X should
have been forbidden from taking the bar.
He should also have been forbidden from
running for President. Of course, X was
Joe Biden.
Lest you think that was long ago and
thus irrelevant, Joe’s penchant for lying
has never left him; just check out his yarn
about being arrested in his supposed quest
to visit Nelson Mandela, which was a fabrication from the word go; and just this week
- on 30 March 2021 - he was “awarded” 4
Pinnochios for telling tall tales (i.e., lies)
about the new Georgia election laws. This

honor was bestowed by none other than the Washington Post!
III. Conclusion
Nancy’s piece exhibits a masterful
writing style (which I wish I could emulate), and she raises an issue most germane.
My view differs from hers, but I aim to disagree without being disagreeable, and to
voice my disagreement without offending
her. It’s a matter of telling not just the truth,
but the whole truth.
So if the Bar is in a mood to make condemnatory statements, it should: (1) condemn the BLM riots as well as the Capitol riot; and (2) express its disapproval of
Biden as President based on his dishonesty.
After all, truth is sacrosanct, and one who
plays fast and loose with it has no place in
the Oval Office.
William G. Gillespie

HB 544 and The Freedom of Religion
Before I get to HB 544, the proposed
law that would proscribe the teaching of
uncomfortable subjects to NH students,
I’d like to imagine that we will be able to
travel again. Maybe you will find yourself
in Italy. If you travel the twisted streets of
Florence you could happen upon a small
but famous church. It is the Church of
Santa Maria Del Carmine. From the out-

side, you will not know, and you could not
assume unless you knew, that painted on
the inner walls are works of great artistic,
religious, and cultural significance.
The most famous among these is a
fresco titled The Expulsion from the Garden of Eden. A Renaissance artist named
Masaccio rendered it in the 1400s. It is one
of the first pieces of western art to reflect

THE RULES CHANGED!
Be Sure You Don’t Fall Behind
on Your NHMCLE Court-Mandated Obligations
WHAT YOU NEED TO KNOW NOW
On Friday, February 26, 2021, the New Hampshire
Supreme Court instituted changes to NHSC R53.
(See www.courts.state.nh.us/supreme/orders/2-26-21Order-adopting-amendments-to-court-rules.pdf)

The Court changed some dates, including the end of the
reporting year for NHMCLE minutes. (It’s moved
up a month, to May 31, 2021.) Plan now to make
sure you have enough time to take the courses you
need to fulfill your Court-mandated obligations.

perspective. In a style conveying early
three-dimensionality, Adam and Eve are
depicted at the moments after sin, wracked
by guilt, shame and sorrow, an angel at
their backs directing them further from
their innocence. Michelangelo drew inspiration from the work when he painted the
ceiling of the Sistine Chapel at the Vatican.
My mother is a NH artist who grew
up on the seacoast and attended catholic
schools there. She was a thoughtful parent who first introduced me to these images when I was a student in NH’s public
schools. She did so as part of my religious
and cultural education. The experience
made me feel uncomfortable. It made me
think about guilt and sin, including the sins
of the human race, my race. But it also
filled me with curiosity and an interest in
my religious and cultural heritage. It led to
many conversations about the role of religion in discussions about gender, sex, sin,
the nature of good and evil, and the role of
religion in framing these topics for us, at
home and in school.
New Hampshire protects this attitude
of curiosity and exploration in the domain
of morality, religion and history. It does so
as part of our fundamental laws. Part I, Article 4 of the New Hampshire Constitution
protects the rights of conscience against
government interference. It thus confers
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upon us the right to feel guilty (i.e. to have
a “guilty conscience”). Part I, Article 5, secures the freedom of religion, which confers upon us the right to unrestrained freedom in matters of worship and religious
study. Part I, Article 6, protects against the
establishment of any one religious sect or
persuasion in preference to any other religious sect or persuasion. Under these laws,
government cannot impose mandates upon
thinking in the area of religion and morality.
Now to the subject at hand. HB 544 is
a bill that passed through the New Hampshire House. It would “prohibit the dissemination of certain divisive concepts related
to sex and race in state contracts … and
training programs.” The bill forecloses the
teaching of topics. These include any conveying that: “An individual, by virtue of
his or her sex or race, bears responsibility
for actions committed in the past by other
members of the same race or sex.” When
I saw it and I reflected on the lessons my
mother taught me, I asked, “Isn’t this the
central lesson of Adam and Eve?” The bill
further forecloses the teaching of topics
that would cause “discomfort” or “guilt” in
any form on account of “race or sex.” But
isn’t this also a subject central to the tragedy of Cain and Abel (“Am I my brother’s
keeper?”)? As I continued to think about
this, I pondered the potential consequences
of HB 544. With regard to teaching religion, would this bill force our teachers to
interlineate the Gospels?
In some ways, we should thank the
supporters of HB 544 for once again giving
us an opportunity to reflect on how valuable our state constitution is when it comes
to the efforts of law makers to tell us what
we should and should not think, or discuss,
or teach, when it comes to ethics and religion. We should also thank them for yet
another lesson in civics. We now have a
chance to see whether our citizen-informed
system of checks and balances, including
our bicameral legislature, the veto power of
the governor, and the reviewing power of
our courts, will be effective checks when it
comes to protecting our core constitutional
rights to religious freedom and conscience
from the incursions HB 544 threaten.
Michael S. Lewis
NEW HAMPSHIRE BAR NEWS

Considering a Change to
Inactive or Retired Status?

Attorney License Renewal

Member status changes must be submitted by May 14,
2021 to appear as requested on the June 1 member license renewal invoices for NHBA dues and NH Supreme
Court fees.

May 14, 2021

If you submit status change information
by May 14, the Association dues bill and NH
Supreme Court fees invoices will reflect the
status change. If you have not made a status
change, once you receive your dues bill, you
will have no more than 60 days to change to
a lower-paying dues status (active to inactive, for example). If you make the change
after the open enrollment period, you will
be required to pay the higher-dues category
for the renewal year June 1, 2021 to May 31,
2022.
Eligibility for Inactive or Retired status (which
are reduced dues categories):
Status Change To INACTIVE:
Any member is eligible if their NH Bar
Association Dues and NH Supreme Court
Fees are current, is not engaged in the practice
of law in NH, not designated as “of Counsel”
in NH, or in a position in which the duties
require the giving of legal advice or service
in NH.
Status Change To INACTIVE RETIRED:
Any member is eligible whose NH Bar
Association Dues and NH Supreme Court
Fees are current and is fully retired from the
practice of law in all jurisdictions.
Status Change To MILITARY INACTIVE:
Any member is eligible whose NH Bar
Association Dues and NH Supreme Court
Fees are current and is on active duty in the
Armed Forces. NH Bar Association Dues and
NH Supreme Court fees are waived for the
duration of active-duty service.
Members in ANY of the INACTIVE statuses
listed above CANNOT:
1. Practice law in the state of NH.
2. Be designated as “of Counsel” in the state
of NH.

Status Changes and Contact
Information Updates Due

3. Vote in N.H. Bar Association affairs, or
hold an office.
Members on ANY of the INACTIVE statuses
listed above:
1. Can be a member of a NH Bar Association
section provided the $40 dues are paid.
2. Will continue to receive the NH Bar
News.
3. Can be reinstated to Active status by paying the Active NH Bar Association dues
and NH Supreme Court fees for the current fiscal year (June 1-May 31) net of
any dues & fees already paid in that fiscal
year. Please contact the Member Records
Coordinator at memberrecords@nhbar.
org for total amount due, if any.
Status Change to RESIGNED:
The NH Bar Association suggests that
members consider an Inactive, or Inactive
Retired member status rather than resignation.
If you decide that resignation is the choice you
want to make, please read Article II, Section
8 of the NH Bar Association Constitution .
You must be in good standing (all dues & fees
paid; CLE invoices paid; NHMCLE credits up
to date; and nothing pending at the Attorney
Discipline Office) to be eligible.
If you want or need to practice in the state
of New Hampshire after you have resigned,
the requirements for readmission are found in
Supreme Court Rule 37(15).
The status change form and resignation
form are available under the resources tab on
the Member Dashboard at www.nhbar.org.
For more information:
Article II, Section 3 from the New Hampshire Bar Association Constitution and Article
II, Section 6 of the By-Laws fully explain the
distinctions between an ACTIVE member and
an INACTIVE member of the Association.

CORRECTION: Last month’s Practitioner Profile misspelled Katherine J.
Morneau’s last name. It has been corrected in the online version.

Members considering changing their member status (e.g., from active to
inactive), should make that change prior to May 14, 2021 to assure proper
licensure renewal invoicing.
For details, visit nhbar.org/about-the-bar/License-renewal
MAKE SURE NHBA E-MAILS DON’T GET TREATED AS SPAM
Please whitelist billing@ nhbar.org to ensure you receive notices regarding
license renewal.
HAS YOUR CONTACT INFORMATION CHANGED?
Go to your MyNHBarPortal to verify and update your contact information. Not
only does the NH Supreme Court require this under Rule 42 (XIV), but our having
your most- up-to-date information helps ensure that you’ll receive licensure
reminders in a timely matter, avoid late delinquency fees, and stay informed
about NHBA activities.

Important Info on this Year’s Requirements

Member Services

Join the Mentor Advice Program:
MAP Your Pathway to Professional Success

By Misty Griffith
The unparalleled collegiality of the New
Hampshire legal community is evidenced
by the dozens of experienced attorneys from
more than 50 firms throughout the state who
have volunteered to serve as mentors for
the NHBA’s new Mentor Advice Program.
Having so many capable mentors available
provides the basis for MAP to successfully
pair new attorneys (advisees) with a mentor
who fits their individual needs. Whether an

advisee seeks a mentor with similar practice
areas, one who can provide sound advice
about opening a solo practice, or someone to
provide tips on networking and engagement
within the NHBA, MAP has numerous experienced attorneys ready and willing to provide professional guidance.
During the first few weeks of opening
for advisee applications, MAP has paired
over ten new lawyers with a very compatible
MENTOR continued on page 7

MEDICAL MALPRACTICE GROUP
Medical malpractice is a unique practice area, and our firm has the resources and
expertise to handle this type of complex, expensive litigation. We employ
attorneys who concentrate on malpractice litigation. We also have the negotiating
Heather M. Burns

Michael S. McGrath

experience and judgment to obtain the best possible results for our client.

WE ARE THE GRANITE STATE’S LAW FIRM™
Concord
603.224.7791
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Hillsborough
603.464.5578

Portsmouth
603.436.7046

10 Centre Street
Concord, NH 03302-1090
law@uptonhatfield.com
www.uptonhatfield.com

www.nhbar.org
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Cybersecurity Corner

Financial Crime: Can You Stop a Sophisticated Cyber Scam?
By Cameron G. Shilling
Law firms commonly handle large
electronic funds transfers for clients and
ourselves. A few examples include M&A
and real estate transactions, investment and
lending transfers from banks and equity
firms, litigation and family law payments
between parties, tax refunds, corporate distributions, transfers to and from our IOLTA
accounts, payments to us from clients and
from us to vendors and other third parties,
and employee payroll. While we may actually initiate and handle the funds for some of
these transactions, we also often are responsible for providing directions to others for
these transactions, even if we do not handle
the funds ourselves.
As a result, law firms are vulnerable
targets for cyber financial crime. We also
are vulnerable targets because, unlike banks
and other large institutions, law firms generally have not invested comparable resources
into security controls to prevent this type of
crime.

Threats Are Ubiquitous
and Unavoidable

Most cyber financial crime starts with
an intrusion into the e-mail account of an individual who has a role in the transaction. Intrusions often originate when an individual
clicks a malicious link in a phishing e-mail,
visits a website that downloads malware to
his or her laptop or mobile device, or uses
an unsecure network that permits criminals

to download malware. This initial malicious
activity is usually invisible to the individual,
who has no idea that criminals have gained
access to his or her laptop, mobile device,
and e-mail account.
Once the criminals have done so they
watch and wait. They gather details about
the transactions the individual is involved
with, and learn the habits and communication styles of all of the individuals involved
in the transaction. They wait until the most
opportune moment, then intervene in the
e-mail stream to provide payment instructions for their own accounts, while simultaneously ensuring that all e-mails are redirected through them so other individuals in
the chain cannot detect the fraud. They often
even use an account with the same bank as
the intended recipient, so that the fraud may
be more difficult to detect.
The compromised individual could be
any person in the chain of a transaction.
As lawyers, we certainly could be compromised, permitting criminals to impersonate
us and instruct another person in the chain
to direct a payment meant for us or our client to themselves. However, other individuals may be equally or more at risk, such
as our clients, other counsel, other parties,
mediators, experts, vendors, and other third
parties. Their vulnerability threatens us, because criminals who have control of their email accounts can direct us or our clients to
transfer funds meant for someone else to the
criminals.
Determining who is “at fault” in these

circumstances is rarely obvious. Is the individual whose e-mail was hacked solely at
fault? Does the person who failed to verify
the authenticity of the payment instruction
have responsibility? Even more significantly, particularly in the short term, the money
is likely gone, and the individuals (and their
carriers, if coverage exists) are left to fight
among themselves about how to deal with a
difficult situation.
In times past, cyber financial criminals used awkward language and stilted
schemes. But now these criminals are sophisticated, and this activity is very difficult
to detect by just paying close attention to
email. As lawyers, we need to implement
additional mechanisms to prevent and mitigate this type of crime.

Mechanisms to Prevent and
Mitigate Cyber Financial Crime

Multifactor authorization is the most
important mechanism to prevent this activity. Many people are familiar with multifactor authentication, which requires individuals to have at least two methods to
authenticate themselves when logging in
to a system, such as a password and a code
sent to their mobile devices. Multifactor
authorization requires at least two different
methods to ensure that payment instructions
are legitimate and transactions are authorized.
The multiple factors to authorize a
transaction could be manual, in that they
are implemented by humans, but are more

effective if technologically mandated. For
example, as lawyers, we should have an inflexible rule for ourselves and our staffs that
all payment instructions (when initially provided and whenever changed) are confirmed
through at least two reliable mechanisms to
verify the legitimacy of the authorization to
make the payment and the details of the account. An e-mail may be one factor, while
a video or phone call to the individual confirming authorization to make the payment
and account details could be the second
factor. It also may be appropriate in some
circumstances to verify with the receiving
bank that the owner of the receiving account
is the intended recipient. And, for particularly large or sensitive transactions, law firms
may require individuals to log in to our own
secure portals or use our own secure upload
links to provide or receive payment instructions to or from us.
Lawyers also should implement additional technological mechanisms to prevent
theft from our own accounts. For example,
significant payments out of our IOLTA and
other accounts, transfers between two of
our accounts, creating payees for electronic
transfers, and other activities that are indicative of potential fraud should require at
least one individual to login to the accounts
(using multifactor authentication) to initiate
such transactions, and a second individual
to separately log in to the accounts (using
different log in credentials) to approve the
transactions before they can be consummated. For certain transactions, it may be

THE TEAM YOU WANT ON YOUR SIDE.
2021 BEST LAWYERS (& THE ONES TO WATCH).
MARK A. ABRAMSON

LAWYER OF THE YEAR 2021
MEDICAL MALPRACTICE PLAINTIFFS & PERSONAL
INJURY - PLAINTIFFS

EVA H. BLEICH

BEST LAWYER
MEDICAL MALPRACTICE PLAINTIFFS 2021

JARED R. GREEN

BEST LAWYER
PRODUCTS LIABILITY - PLAINTIFFS
& PERSONAL INJURY - PLAINTIFFS
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KEVIN F. DUGAN

BEST LAWYER
MEDICAL MALPRACTICE - PLAINTIFFS
& PERSONAL INJURY - PLAINTIFFS

2021

HOLLY B. HAINES

BEST LAWYER
MEDICAL MALPRACTICE PLAINTIFFS & PERSONAL INJURY PLAINTIFFS

NICK ABRAMSON

We honor referral fees. Let’s work together for your clients’
Personal Injury and Medical Malpractice claims.

THE PRACTICE FOR MALPRACTICE.

THE ONE TO WATCH 2021
1819 Elm Street, Manchester, NH (603) 627-1819 Fax: (603) 666-4227 www.arbd.com

www.nhbar.org
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appropriate to require our financial institutions to verify the legitimacy of the transactions through a video or phone call to a
designated individual. Law firms also can
implement “positive pay” with banks, ensuring that they only honor checks and permit transactions that we authorize through a
specific file upload.
In addition to implementing mechanisms to prevent crime, we need to protect
our clients and ourselves by ensuring that
liability is allocated by contract and by having appropriate cyber crime insurance for
potential losses. For example, contracts between parties to a transaction should contain
provisions detailing the manner in which
payment instructions will be provided and
confirmed, allocating liability to parties
that fail to comply with those obligations,
and requiring all parties to have appropriate insurance. Our engagement letters with
clients and contracts with vendors and other
third parties should contain similar provisions.

Immediate Response Is Imperative

If a lawyer or client is in the chain
of a cyber financial crime, immediate response is imperative. Many banks place
a hold on large transfers for a day or two
before permitting the account holders to
withdraw some or all of the funds. Also, if
the criminals have transferred the funds to
debit cards, it may take them a day or two
to spend or transfer the funds on the cards.
Immediate response may enable recipient
banks to freeze the accounts or cards before
all the money is gone.
While banks can be helpful (sometimes), involving law enforcement is typically necessary. Privacy laws restrict banks
from disclosing the identities of account

holders and amounts of funds in accounts.
Assistance from law enforcement through
warrant procedures is usually needed to
obtain information about the accounts and
secure the return of any remaining funds.
Law firms are vulnerable targets for cyber financial crime because of our integral
role in many significant electronic funds
transfers. We owe it to ourselves and our
clients to understand this risk, implement
mechanisms to prevent and mitigate it, and
know how to respond immediately if funds
are stolen.
Cameron G. Shilling founded and chairs
McLane Middleton’s
Information
Privacy and Security
Practice Group. The
group of four attorneys and one technology paralegal assists businesses and
private clients to
improve their information privacy and
security compliance,
and addresses any
security incident or breach that may arise.

The Bar News has launched
this regular column devoted to
cybersecurity and information
privacy. Contact news@nhbar.org
if you’d like to contribute an article
on these critical issues facing the
profession.

y Mentor from page 5
mentor who closely aligns with their professional needs. Some of the great matches include:
• New solo lawyer in Littleton matched
with a solo practitioner also located in
Littleton with over 50 years of practice
experience.
• New attorney working as a public defender matched with a retired attorney who
has had a noteworthy career as a public
defender in New Hampshire.
• 2019 admittee who has opened a solo
practice matched with an experienced attorney who has volunteered to show the
ropes about opening and managing your
own firm.
• 2020 admittee specializing in family law
matched with an experienced family law
practitioner who is also very involved in
the family law section, committees of the
NHBA, and affinity bars.
• Solo attorney seeking networking guidance matched with a young, but experienced, attorney who is a rising star and
very involved in NHBA committees, and
affinity bars.
• 2020 admittee concentrating on corporate,
tax, and real estate law matched with a
highly experienced attorney in these practice areas who has an LLM in tax law.
• 2020 admittee who is passionate about
intellectual property law, especially trademark and copyright law, matched with
an experienced attorney who is expert in
these areas.
• New attorney admitted in both NH and
MA with a solo family law-oriented practice in a border town, matched with an experienced attorney from a nearby town ac-

tively practicing family law in both states.
MAP is continually introducing new
mentoring pairs. Many experienced mentors are looking forward to connecting with
an advisee. If MAP does not have a currently
available mentor suitable to an advisee’s
needs, the coordinator will reach out to experienced practitioners to find a mentor who is
a good fit. Most advisees are matched within
two weeks.
New attorneys, take advantage of this
exceptional resource provided by the NHBA.
Sign up for MAP today so that you can be
paired with a mentor who will help you reach
your fullest potential professionally.
Applications for both advisees and mentors are available at https://www.nhbar.
org/mentor-advice-program/. If you have
questions, contact Member Services Coordinator Misty Griffith mgriffith@nhbar.org.

Reviews Wanted
What law-related
✓books ✓movies ✓apps
or ✓other tech
have you tried lately?

Send a brief review to Bar News
to share with your colleagues.
Contact news@nhbar.org
for more information.

MEDICAL MALPRACTICE
Reis & Kirkland
PLLC

Chuck Douglas,
T. King,Chuck
C. Kevin
Leonard,
Megan
Douglass
George T. Benjamin
“Skip” Campbell,
Douglas,
Benjamin
T. E.
King,
C. Kevin Leonard, Megan E. Douglass
Randy Reis
Reis Kimberly
KimberlyKirkland
Kirkland
Randy

At Reis & Kirkland, we provide skilled representation to victims
of medical malpractice and other negligent conduct.
Our dedicated team welcomes the opportunity to assist
you and your clients.

603-792-0800
www.reiskirkland.com

We will work with you on a referral fee basis.
14 South Street • Concord, NH

250 Commercial Street, Suite 4002A
Manchester, NH 03101
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Employment Lawyers
for Employees
603-224-1988

nhlawoffice.com
www.nhbar.org
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Leadership Academy Alumni Discuss Benefits of the Program
By Lynne Sabean
With applications for Leadership Academy’s Class of 2022 due June 25, 2021, we
wanted to introduce prospective candidates
to alumni of some earlier classes. While
their careers may have taken different paths,
their Leadership Academy experience gave
them additional tools to be the kind of attorney who inspires others.

Robert F. Berry, Jr.
Robert F. Berry, Jr. of the N.H. Department of
Health and Human Services is a graduate of the Leadership Academy’s Class of 2017.
He first heard about the Leadership
Academy from Francesca Hennessy
(Class of 2012), who told him about
“what a great experience she had
participating in it.”
Berry says he applied for Leadership Academy “to develop a deeper and more meaningful connection
to the legal community.”
Participating in the program
has had a postive impact on his career, Berry says.
”I developed more confidence in myself, which enabled me to stray outside my professional comfort zone.
I’m much more likely to assume greater challenges
which in turn has led to greater opportunities for my career… I’ve become more comfortable taking the lead on
important tasks at work and being viewed as a leader.”
Berry was intrigued by the variety of programming
Leadership Academy offered. He found the modules to
be “always interesting” and covering a wide range of
useful topics. He realized that “it’s easy to get fixated

on one’s own particular area of legal practice and forget
about the many different practice areas that comprise the
NH Bar Association.” Through his ongoing participation
on the Leadership Academy’s Steering Committee, he
can help future classes experience a wide range of meaningful learning experiences.

Jonathan Boutin
Jonathan L. Boutin of Boutin Law PLLC (founded
September 2018) is a graduate of the Leadership Academy’s Class of 2013 and the son
of the late Londonderry, NH attorney Edmund J. Boutin. He applied
to the Leadership Academy for its
networking aspects: he is a Massachusetts resident, graduated from a
Massachusetts law school, and had
comparatively few New Hampshire
legal connections.
Boutin considers his Leadership Academy experience primarily
as one of “adding to [his] toolkit.”
One of the highlights of his participation was shadowing a district court judge in Belknap County. Boutin remembers that there was a full docket that day, comprised
primarily of cases in areas in which Boutin did not ordinarily practice. He recalls the judge as being very open
and candid – both in the advice he gave Boutin and in the
way he ran the court.

Boutin achieved his main purpose in
attending Leadership Academy: he still stays
in touch with some of his fellow alumni, connecting with them every few months or so.
Some of his classmates had also started their
own firms, so when it was Boutin’s turn, he
had trusted resources to whom to turn for advice.
While the Leadership Academy speaks
of preparing participants for future bar service and governance, Boutin especially appreciated the aspects of the
program that were more “apolitical” in nature. 		
While he learned from family example the importance being both a good, ethical person and the type of
well-respected, sharp lawyer that you wanted on your
side of the case, he appreciated having those values validated and reinforced from a different perspective, noting “you always benefit from a different angle.” When
asked what advice he’d share with the prospective Class
of 2022 members, Boutin recommended finding an area
of service at which graduates can really make a difference (rather than just marking time as a “token member”
of a group/committee they’re not passionate about).

Hilary Holmes Rheaume
Hilary Holmes Rheaume of Bernstein Shur heard about Leadership
Academy from Talesha Saint-Marc
(Class of 2015), a colleague who
had previously participated in the
program. She says she applied because she was interested in learning
more about the practice of law, the
Granite State legal community, and
the New Hampshire Bar Association. She also recognized that program participation “would provide

Call today for a free consultation or a second opinion 866-TL4J-LAW
Offer before
August - October 2019 Verdicts & Settlements*
Nick and/or Ben
Case Information
Result*
Involvement
Medical Malpractice (MA)
Mother suffered stroke after
giving birth

VERDICT
$35.4 MILLION

Medical Malpractice (IA)
Failure to administer Epinephrine
after anaphylactic reaction to
contrast dye

VERDICT
$29.5 MILLION

OFFER
$350,000

Medical Malpractice (IA)
Unnecessary prostate surgery

VERDICT
$12.25 MILLION

OFFER
$1.75 MILLION

Medical Malpractice (IA)
Overdose of Pitocin leads to
neonatal seizures

SETTLEMENT
$9 MILLION

OFFER
$2 MILLION

Medical Malpractice (IA)
Delay in treatment of cauda
equina syndrome

SETTLEMENT
$6.5 MILLION

OFFER
$0
OFFER
$1.35 MILLION

Let Us Help You Win Your Case

Two lawyers, Nicholas C. Rowley and Benjamin R. Novotny,
are here to help you obtain justice for your clients.
Nick and Ben have demonstrated the ability to learn cases
with little notice. Their involvement in severe personal injury
and medical malpractice cases is proven to significantly
increase claim value. Their results speak for themselves.
Combined, they have achieved well over $1.5 Billion in jury
verdicts and settlements on behalf of their clients.
421 West Water Street, 3rd FL
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Decorah, IA 52101

OFFER
$15,000

Medical Malpractice (IA)
Vasectomy performed instead of
circumcision

VERDICT
$2 MILLION

*View additional verdicts and settlements at tl4j.com

Rowley and Novotny have a nationwide law practice
and look forward to helping you win your case.
(563) 382-5071 main office

www.nhbar.org

tl4j.com

No fee unless we win
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me with an opportunity to develop meaningful connections… learn about issues that are impacting individuals
and organizations within the State of New Hampshire.”
Rheaume’s group project involved the development
of videos that self-represented individuals could watch
before their first court appearances. She feels that the
process helped her develop a deeper appreciation for
her legal education and strengthened her compassion for
those who try to navigate the judicial system without representation.
Rheaume believes that the NHBA Leadership Academy broadened her perspective on the impact that attorneys can have within the community. She adds, “I [also]
gained a better understanding of the daily experiences
of other individuals who work within the justice system,
[such as] administrators, judges, and clients.”
Since graduating from Leadership Academy,
Rheume has taken on several leadership roles serving the
public and legal community.
Like Berry and Boutin, Rheaume values the friendships and mentorships she developed over the course of
the nine-month program. Not only does she keep in touch
socially with them, but she also refers conflicts to her
Leadership Academy colleagues who are in private practice.
We’re thrilled that so many people have heard about
Leadership Academy from friends and colleagues who
are alumni of the program. Odds are, you’ll recognize a
few names on the list. We welcome you to reach out to
them to find out more about their experiences. You can
also learn more about Leadership Academy at a special
information session to be held on May 5; look for the
full-page ad in this issue of Bar News for details.
Lynne Guimond Sabean is NHBA’s Director of Marketing, Communications, and Member Outreach. A 2015
graduate of the Leadership Academy, she and interviewee Jonathan Boutin worked together at Boutin & Altieri,
PLLC (Londonderry and Meredith, NH; Fairfield CT) for
several years.

Leadership Academy 2010-2019
2010-2011

Christopher G. Aslin
Anthony S. Augeri
Deanne Chrystal
Rachel A. Goldwasser
Adam B. Hescock
Abigail Sykas Karoutas
Celia K. Leonard
Sarah Mattson Dustin
Patrick T. O’Day
Matthew R. Serge
Donald H. Sienkiewicz
Christine M. Smith
Patrick H. Taylor
David C. Tencza
Cathryn E. Vaughn
Lisa L. Wolford

2011-2012

Mark E. Beaudoin
Brooksley C. Belanger
Christopher C. Buck
Kysa M. Crusco
Joel T. Emlen
Francesca Hennessy
Suzanne S. McKenna
Meagan T. Munsey
Lyndsee D. Paskalis
Jamie L. Pond
Thomas E. Walker Jr.

2012-2013

Joseph D. Becher
Jonathan M. Boutin
Darrell J. Chichester Jr
Courtney H. Eschbach
Lisa A. Fearon
Seth J. Hipple
Melissa L.B. Lyons
Deborah Mulcrone
Michael J. Ortlieb
Anthony F. Sculimbrene
Kirk C. Simoneau

2014-2015

Nicholas F. Casolaro
Amy C. Connolly
James P. Cowles
Joseph H. Driscoll IV
Kristina Finley
Susan A. Lowry
Kathleen M. Mahan
Jacob J.B. Marvelley
Kristin A. Ross
Lynne Guimond Sabean
Talesha L. Saint-Marc
James C. Shaw
Daniel J. Swegart
Steven J. Venezia

2016-2017

Robert Berry Jr.
Mary C. Bleier
Jason B. Dennis
Laura D. Devine
Mariana Dominguez
Christine F. Donlan
Kristin G. Fields
Rebeka M. Fortess
Michelle C. Heaton
Henry R. Klementowicz
Molly M. Lynch
Alexander E. Najjar
Nathan P. Warecki

2018-2019

Alexandra S. Cote
Nicole A. Forbes
Joshua P. Lanzetta
Brooke L. Lovett Shilo
Evan M. Lowry
R.J. Meurin
Kaitlin M. O’Neil
Hilary A. Holmes Rheaume
Justin S. St. James
Corinne A. Taylor-Davis
Stephanie L. Tymula
Carole L. Waters

IN 2019
$150M+ RECOVERED
LUBIN & MEYER’S strength lies in its demonstrated record of consistently obtaining
more multi-million-dollar verdicts and settlements in the areas of medical malpractice
and catastrophic personal injury law than any other law firm in the region.
In just the first 10 months of 2019, Lubin & Meyer achieved over $150 million on
behalf of its clients in Massachusetts, New Hampshire and Rhode Island.
WITH A PROVEN RECORD of delivering the top results, Lubin & Meyer would
welcome the opportunity to provide your client with an initial evaluation or a second
opinion without cost. Lubin & Meyer works on a referral fee basis.

The Leader in Medical Malpractice and Personal Injury Law

Lubin & Meyer pc

100 City Hall Plaza, Boston, MA 02108
Attorneys licensed in MA, NH and RI
Call (617) 720-4447
lubinandmeyer.com
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Notable Highlights of 2019
Wrongful death settlement

$12,000,000.00

Radiology error verdict

$11,500,000.00

Post-surgical infection verdict

$10,700,000.00

Product liability settlement

$8,900,000.00

Birth injury settlement

$7,500,000.00

Surgical error settlement

$5,100,000.00

Surgical error settlement

$5,000,000.00

Post-surgical infection settlement

$4,000,000.00

Wrongful death verdict

$3,750,000.00

Neurological birth injury settlement

$3,500,000.00

View more case results at lubinandmeyer.com
www.nhbar.org
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What have you learned about IOLTA during your
years at Merrimack County?
The IOLTA Program is a really great concept. I have
been involved or known about the IOLTA program since I
moved out east.

Where did you grow up?
I grew up in Orlando, Florida,
and went to college in Florida as
well. I did an internship at the University of Iowa where
I met my husband. When he was looking for a job, he applied for a position in Vermont and we have been here in
New England ever since.

Merrimack County has been a consistent supporter of
IOLTA. It paid an interest rate of 2% through the COVID-19 Pandemic, when the federal fund target rate
is much lower. Why have you decided that Merrimack
County will be so supportive of IOLTA?
Merrimack County Savings Bank is a strong supporter of the community. The IOLTA Program is a wonderful
way for the bank to give back. The IOLTA program grants
help people who need these services the most.

How did you get into banking?
I got into banking by accident. My degree was in music and when I finished school, music education jobs were
disappearing so I found a job as a bank teller and have
been in banking ever since. The banking industry provided additional training and educational experiences that
have resulted in a good 40 year career. I have been a retail
banker in Concord, New Hampshire since the late 80’s.

Why do you think it’s important that attorneys bank
at financial institutions that support IOLTA by paying
competitive interest rates on their trust accounts?
Banking at a leadership bank is about doing the right
thing. It’s an easy way to support the community and provide help to those who need it most.

IOLTA
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How many years have you been
at Merrimack County Savings
Bank?
I have been at Merrimack
County Savings Bank for 20 years
and in this position for 2 years. For
the previous 18 years I was Vice
President of Retail Banking.

E

St

How many branches does Merrimack County Savings
Bank have and where are they located?
We have 8 branches and they are located in Bow, Contoocook, Nashua, 2 in Hooksett and 3 in Concord.

Interview with Mary Lynne Rahlson
Senior Vice President, Retail Banking
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Merrimack County Savings Bank Supports NHBF
with Great Interest Rate

th e

n i n g J u s ti c e

fo

Powering Justice and Propelling Change
In these and other areas:
• Diversity
• Legal Education
• Civil Legal Aid
Check Bar News, E-Bulletin, and
NHBA’s social media for additional
details on these initiatives and how you
can help make them possible.
To learn more, contact Anna Gleason,
NHBF’s Associate Executive Director at
agleason@nhbar.org.

You have a choice at
where you open an
IOLTA account.

Dollars Make a Difference

Interest on Lawyers trust accounts
Join a Leadership Bank Today

Leadership banks
provide 1% interest or
more.

2%
The money earned from
the IOLTA program
helps tens of thousands
of our most vulnerable
NH citizens receive free
or low cost civil legal
services.

1.98%
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In Memoriam
Thomas William Cowie

Thomas William Cowie, 68, longtime
Plymouth attorney and community volunteer died March 22, 2021, at home following
a 10-week bout with metastatic lung cancer.
He leaves his wife of 32 years, Paula Tracy,
and their daughter, Eliza Cowie of Boulder,
Colorado, two brothers, Paul Cowie and
Peter Cowie, and their families in Truckee,
California, and Fayetteville, N.Y. respectively. Born October 10, 1952, to Barbara
Ann (Olhoff) Cowie and Walter T. Cowie
in Syracuse, N.Y., he lived in Barre, Vt.,
Fayetteville, NY, and spent summers on
Big Moose Lake in the Adirondacks before
graduating from Fayetteville-Manlius High
School in New York in 1971.
At Ohio Wesleyan University (OWU),
where he received his bachelor’s degree in
political science in 1975, Tom played lacrosse. He became the team’s captain in his
senior year and was a leading scorer for all

four years. His senior team went on to play
in the NCAA playoffs. Tom was chosen by
the United States International Lacrosse
Association to play in the national NorthSouth All-Star Lacrosse Game at Cornell University in
1975. It featured the
best senior lacrosse
players in the nation.
And although not an
official college statistic, Tom was also
known for having
the best long, blonde
ponytail sticking out
of his helmet. His joy
was being outside, whether it was waterskiing, skiing, paddling or driving friends and
family for a cruise around Squam Lake. To
relax, Tom would often play the piano. He
could sight-read any song and particularly

In the News

Community Notes
Sheehan Phinney, a business law firm
serving regional, national and international
clients, is pleased to announce the opening of its Portsmouth office. Located at 75
Portsmouth Boulevard, the new office is
easily accessible from I-95 and downtown
Portsmouth.

The Friends of New Hampshire Drug
Courts has announced that Anthony Naro,
an attorney with Bernazzani Law firm in
Nashua and formerly with the NH Public Defender’s office, joined the Friends’
board of directors.

Coming & Going
Adam R. Mordecai has joined Morrison Mahoney LLP as a Partner in their
Manchester, NH, office. He has experience
representing both plaintiffs and defendants in all manners of state and federal
forums, including jury trials, bench trials,
arbitrations, administrative hearings and
mediations. Adam represents businesses

large and small, insurers and individuals,
with a particular emphasis on defending
personal injury claims, resolving employment matters, handling insurance coverage
issues, and litigating construction disputes
on behalf of contractors, subcontractors and
project owners.

LawLine Thank You
The NH Bar Association would like to
thank the Morneau Law Office (Attorneys
Kate Morneau, Rosangeliz Torres, Penina
McMahon, Beth Lorsbach and Sarah Paris,
and Paralegal Abigail Reville) for taking
part in March’s LawLine on Wednesday
the 10th. They fielded over 60 calls from
the public on a variety of legal issues, including family law, probate, landlord/tenant, and criminal law.
We are currently seeking individuals
to answer LawLine calls on December 8,

2021, from 6:00pm to 8:00pm. The Bar
forwards phone calls from people who are
looking for general legal advice and information. We have the ability to forward
calls to up to 20 different phone numbers,
as long as they are a landline. The Bar also
provides a light dinner for all volunteers.
For more information or to volunteer for
a LawLine event in 2021, please contact
NHBA LawLine Coordinator, Linda Sutton at lsutton@nhbar.org.

enjoyed playing Christmas music, sung at
annual gatherings with family friends. His
favorite place in the world was the Adirondacks at his childhood summer home “Sunset” a classic Earl Covey designed camp
on Big Moose Lake’s Crag Point where he
and his brothers spent endless summer days
and participated in the lake association’s annual waterski shows. After college, he spent
several years in Truckee, California, enjoying skiing and hiking, and learned the art
of stonemasonry along the shores of Lake
Tahoe. He participated in the Sierra-Tahoe
Pro Ski Circuit in 1977 and 1978 and thruhiked the 186-mile Tahoe-Yosemite Trail
during his time there. Tom enjoyed all forms
of sport, including tennis, softball, and golf.
He tried parachute jumping and learned
the sport of curling in Plymouth last year.
After moving to the Plymouth area in the
early 1980s to join his cousin, Bill Cowie,
in sales, he took graduate courses at Plymouth State University. After being urged to
consider the practice of law, he enrolled at
the former Franklin Pierce Law Center in
Concord, now UNH Franklin Pierce School
of Law, and received his Juris Doctor of
law degree in 1986. He then entered the
general practice of law with Ross V. Deachman in Plymouth in 1987, later partnering
to become the current firm of Deachman &
Cowie, P.A. For Tom, the practice of law
was always about helping others solve their
problems and being part of a small-town
community. His law practice was what he
described as “country law” and it involved
many charitable efforts. At the state level,
Tom volunteered his legal services in the
New Hampshire Bar Association Pro Bono
Program, offering free legal advice to those

in need and served on the New Hampshire
Bar Association Board of Governors as
a Grafton County Governor and then as a
Governor-at-Large from 1991 to 1996.
He also served on the Board of Directors of Speare Memorial Hospital in Plymouth. In 1987, at Cannon Mountain in Franconia, NH, he met Paula Tracy as a single
in the T-bar lift line. They went on to marry
in 1988 and together enjoyed many years of
skiing with their daughter, Eliza. A longtime
resident of Rumney N.H., Tom served on
numerous boards, including 12 years on the
Rumney School Board, beginning in 1997.
In addition to serving on a number of social
service agencies concerned with child welfare in the Pemi-Baker area, Tom worked
to foster a love of local nature, including
years serving on the Quincy Bog Board of
Directors. He served for almost a decade as
a member of the Board of Trustees at the
Squam Lakes Natural Sciences Center in
Holderness and at the time of his death, he
was the Board’s secretary. His love of lacrosse never left him and that love enriched
others in the Plymouth area because of his
efforts to establish high school lacrosse
teams at Plymouth Regional High School
(PRHS). He volunteered to coach lacrosse,
first at Plymouth State University as an assistant coach of the men’s varsity team in
the mid-1980s, then for boys in the independent White Mountain Wolves league.
With a group of others, he campaigned
and advocated for the creation of a high
school lacrosse program at PRHS. While it
took more than a few tries to get the votes
IN MEMORIAM continued on page 12

ANNOUNCING

EMPLOYMENT LAW
MEDIATION SERVICES

Attorney Beth A. Deragon
In addition to her employment
law practice, representing both
employees and employers, Beth is
now providing mediation services
for employment related disputes.
As a litigator, Beth has represented
employees and employers for over 15
years in state and federal courts and
has firsthand experience with the
complexities presented in
employment cases.
Resolution of employment cases
requires the insight, experience,
and full process that a seasoned
employment lawyer can provide.
Beth looks forward to working with
you and your clients to resolve your
employment cases.

VISIT pastorikrans.com
CALL 603.369.4769
Pictured below from left to right are: (top row) Paralegal Abigail Reville, Attorney Kate Morneau,
Attorney Rosangeliz Torres, (bottom row) Attorney Penina McMahon, Attorney Beth Lorsbach and
Attorney Sarah Paris.
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at the school district meeting, the program
was established in 2008. Tom was asked to
coach the first PRHS women’s team with
Maureen Wentzell and by the second year
of their coaching, the team won the Division III state championship in 2011. He
continued to play lacrosse in the summers
with fellow OWU alumni at the Summit
Lacrosse tournaments in Lake Placid, N.Y.
with his last tournament participation in
2004. Tom had a strong faith in a higher
power and he remained thankful, loving,
humorous, forgiving, and forever hopeful till the end. His family wishes to thank
the teams at Dartmouth Hitchcock Medical
Center in Lebanon and Lakes Region VNA
in Meredith. Their exceptional care and
kindness allowed him to pass away at home
with grace and comfort. A celebration of his
life will be planned for later this year.
Mayhew Funeral Home is in charge
of arrangements and updated details can be
found at its website https://www.mayhewfuneralhomes.com/obituary-listing A fund
is being established to create a public memorial in his name for the Plymouth area.
Gifts to the Thomas Cowie Public Memorial Fund can be left at any branch office
of Northway Bank or by mail to Northway
Bank 3 Highland Street, Plymouth NH
03264.
To plant Memorial Trees in memory,
please visit our Sympathy Store.

Roger D’Amours

Roger D’Amours, 83, of Manchester
died August 4, 2019 after a period of declining health.
Born in Manchester on July 5, 1936,
he was the son of Ernest and Esther

(Thibodeau) D’Amours. He attended Assumption Prep School in Worcester and
earned his bachelor’s degree from Assumption College. He received his JD from
Boston University
Law School.
Prior to retirement, he had operated his own law
practice in Manchester for many
years. He was a
longtime member
of both the NH and
Manchester Bar Associations.
He was predeceased by a brother, Rene
D’Amours in 1992.
Family members include his sons,
Denis D’Amours of Florida and Andre
D’Amours of Texas; his brother, Richard
D’Amours and wife Katherine of Manchester; several nephews, nieces and cousins.
Burial has already taken place in the
family lot in Mt. Calvary Cemetery, Manchester.
Donations may be made in his memory
to Breathe NH, 145 Hollis St, Unit C, Manchester, NH 03101.
Lambert Funeral Home & Crematory
assisted with the arrangements.

Christine Haydinger

Christine spent the last three years
courageously battling cancer. She left this
world on her own terms – peacefully in her
home surrounded by family and without a
lot of fuss. Christine never wanted any attention on herself. She was too busy thinking of others and giving generously of her
time to causes and people that she believed
in. Her career choices defined who she was

Congratulations

and the capacity of her compassion.
Christine began her legal career in
Florida doing post-conviction work representing death row inmates. She later came
to New Hampshire
to work for the New
Hampshire Public
Defender, working
tirelessly for indigent clients. While
working full-time,
she adopted her
eldest child as a
single mother. During her career at
NHPD, Christine
met her husband
and befriended many of her colleagues,
who benefitted from her intellect and
kindness. Christine made Hopkinton her
home, where she raised three children and
was an active member of the community.
After leaving NHPD, she continued her
education with plans of teaching ESL to
non-English speakers. As she was to begin
student-teaching at an elementary school
in Manchester, she received her diagnosis
and her plans were thwarted. Christine,
though, continued to be of service to others. She volunteered her time at NH Technical Institute, tutoring students.
While Christine was quiet and understated in her approach, she was fearless and
fierce in her defense of the condemned, the
poor and disenfranchised.

Willard G. Martin Jr.

Willard G. Martin Jr. “Bud”, longtime
resident of Sandwich, NH, died peacefully
April 5, 2021, following a long battle with
Parkinson’s disease.
Bud was born in Boston, MA, the son
of Willard G. Martin Sr., and Helen (Dey)
Martin, and soon after moved to Laconia,
NH, where he attended local schools and
graduated from Laconia High School.
Bud received his bachelor’s degree
from Bates College on a working scholarship for his debating skills. His debate team
at Bates won the national debating title in
1959. After graduating from Bates, cum
laude, Phi Beta Kappa, and with honors in

Attorney Edward D. Philpot, Jr., Attorney Anne Zinkin
and NHBA staff member Allison Borowy will represent
New Hampshire at the We the People:
The Citizen and the Constitution National Finals.

Economics, he went on to receive a scholarship to Harvard Law School. In 1962, he
passed the New Hampshire bar exam and
returned to his hometown to begin his
law career. During
his 57 years at Martin, Lord & Osman,
PA, he served as an
attorney, director,
and president.
After being appointed by Governor
Walter Peterson on
December 12, 1972,
Bud was sworn in
as a special justice
at the Laconia District Court in the Family Division where he served for 35 years.
His docket consisted almost exclusively
of juvenile cases—”his kids.” He wore a
Mickey Mouse watch because the kids all
thought that was cool, especially the younger ones whose eyes lit up in excitement. At
that point, he would often give the child the
watch as a special “gift.” He probably holds
the record for most Mickey Mouse watches
purchased. He made it his life’s mission to
make a difference in the lives of children
and families in need. Even after he was required to retire from the court at age 70, he
immediately applied and became a Court
Appointed Special Advocate (CASA) volunteer so that he could continue his advocacy for children.
Bud’s life-long commitment to serving
the community on both the local level and
state level is truly noteworthy. When he was
not acting in his capacity as a judge or attorney, Bud dedicated his services to many organizations including: Board of Selectman
for the Town of Sandwich (2009-2018),
Sandwich Planning Board (1989-2008),
Salvation Army Advisory Board, Child and
Family Services, Carroll County Coalition
for Public Health, Carroll County United,
Partners in Prevention, Neighbors in Need,
the New Hampshire Bar Association, and
University of New Hampshire Law School.
He was a co-founder of the Belknap
County Citizen’s Council on Children and
Families and was active in establishing the

Membership Status Changes
Presented to the Board of Governors March 18, 2021
Active to INACTIVE:
Duval, Marie-Josee, Colebrook, NH
(Feb. 1, 2021)
Barlow, Esthena, Middlebury, Vt.
(Dec. 18, 2020)
Active to INACTIVE RETIRED:
Kincaid, Jeanne, Eliot, Maine
(Dec. 31, 2020)
Edelman, Lawrence, Scarborough, Maine
(Feb. 10, 2021)
Stewart, Donald, East Wakefield, NH
(Dec. 31, 2020)

Virtual “We the People” hearings will be held on April 23-26, 2021.
For information visit the Center for Civic Education at
http://www.civiced.org/national-finals-2021

Active to MILITARY ACTIVE:
Colgan, Quinn, Grantham, NH
(Feb. 15, 2021)

For more information about Law Related Education, contact Robin E. Knippers, Law
Related Education Coordinator at reknippers@nhbr.org or call (603) 715-3259
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Active to DECEASED:
Hurn, Marcus, Concord, NH
(Feb. 11, 2021)
Inactive to ACTIVE:
Berry, Jr, Robert, Weare, NH
(Feb. 12, 2021)
Hennessey, Christopher, Williamstown,
Mass. (Feb. 16, 2021)

www.nhbar.org

Thurman, Denise, Danvers, Mass.
(March 1, 2021)
Inactive to INACTIVE RETIRED:
Peale, James, North Swanzey, NH
(Feb. 19, 2021)
Lindstrom, Paul, Concord, NH
(March 4, 2021)
Inactive to RESIGNED:
Miller, MaryBeth, Bristol, Conn.
(Feb. 5, 2021)
Inactive Retired to RESIGNED:
Shapiro, Lawrence, Sarasota, Fla.
(Feb. 15, 2021)
Inactive Retired to DECEASED:
Auten, Jon, Cornish, NH
(Nov. 21, 2020)
Honorary Inactive to DECEASED:
Muller, Sr., Daniel, Bedford, NH
(Feb. 13, 2021)
Graper, Glen, Freedom, NH
(Feb. 19, 2021)
Williams, Joseph, Malden, Mass.
(Feb. 22, 2021)
NEW HAMPSHIRE BAR NEWS

Carroll County Juvenile Justice Program.
As a Robert Wood Johnson Foundation Judicial Fellow, he was also involved in the national Reclaiming Futures program, which
encourages communities to take charge and
come together in helping teens to overcome
drugs, alcohol, and crime. Bud served the
town of Sandwich for 29 years starting in
1989. Hailed as a consensus builder, Bud’s
calm leadership and ability to find common
ground made him an effective leader.
In his spare time, Bud could be found
relaxing in the oasis of Barville Pond Farm.
Every fall, Bud opened up his apple orchard
to the public so that people could pick their
own apples and make apple cider. During
the winters, Bud was at his sugar house,
teaching visitors the sugaring process and
always sharing maple syrup treats. Bud won
multiple first-place ribbons for his apples
and maple syrup at the Sandwich Fair. His
maple syrup even won third place for the
prestigious Carlisle Award at the NH Maple
Producers Association.
At the age of 50, Bud thought it would
be a good idea to begin an exercise program. Because he said he was such a “nerd”
in high school and therefore had no sports
injuries, he decided to begin running. In
the next decade, he completed the Burlington (VT) Marathon, the New York City
Marathon, the Cape Cod Marathon, and
numerous half marathons. Bud was also
an avid alpine skier and water skier. Bud
also believed that travel brought greater
understanding and potential for good. He
made several trips to China and Hong Kong
while his daughter Melissa studied there.
Bud visited his ancestral Scotland while
his daughter Helen studied in Edinburgh.
There, he met cousins with whom he shared
the same great-great grandparents. While
his youngest daughter Galya was studying

in Salamanca, Spain and Paris, France, Bud
focused on the wine in France, the gelato
in Italy, and he walked the last segment (68
miles) of the El Camino medieval pilgrimage to Santiago de Compostela.
Bud is survived by his wife of 32 years,
Margaret A. Demos, their daughter, Galya
Martin of Hartford, CT; his two daughters,
Melissa Martin and Helen Martin of Lebanon, NH; his brother, Richard A. Martin of
Wilton, CT; his sister, Janet Martin of Derry, NH; his three grandchildren, Jezamine
Martin, Coleman Martin Gross, and William Martin Gross; and several nieces and
nephews.
Walk-through Calling Hours were held
from 3:00 pm - 6:00 pm on Friday, April 9,
2021, in the Carriage House at the Wilkinson-Beane-Simoneau-Paquette
Funeral
Home, 164 Pleasant Street, Laconia, NH
03246.
Burial will be at held at later date at
Union Cemetery, Laconia.
In lieu of flowers, the family suggests
donations in Bud’s name may be made to
Salvation Army, 177 Union Avenue, Laconia, NH 03246 or CASA of NH, One Mill
Plaza, Laconia, NH 03246.
Wilkinson-Beane-Simoneau-Paquette
Funeral Home & Cremation Services and
603Cremations.com, Laconia, NH, is assisting the family with arrangements. For
more information and to view an online memorial, please visit www.wilkinsonbeane.
In memory of our colleagues, the NHBA
Board of Governors has made a contribution to the NH Bar Foundation.
To submit an obituary for publication, email
news@nhbar.org. Obituaries may be edited
for length and clarity.
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Bernard & Merrill, PLLC Announces New Partner
Michelle A. Broadhurst, an associate at Bernard and Merrill, PLLC since 2017, has been made
a partner. The office, located at 814 Elm Street, Manchester, NH, began serving clients in
1996. The firm offers a wide range of services in workers’ compensation, personal injury and
insurance defense.
Attorney Broadhurst is a 1991 graduate of Syracuse University and a 1997 graduate of Suffolk
University Law School. Ms. Broadhurst joined Bernard & Merrill after practicing in private
firms and as in-house counsel for a large insurance company, where she specialized in insurance
defense and complex workers’ compensation matters. Ms. Broadhurst is a member of the
Workers’ Compensation Section of the New Hampshire Bar, where she served as a former
section chair. Attorney Broadhurst is licensed to practice in New Hampshire, New York and
Massachusetts.
To serve her community, Ms. Broadhurst serves as a member of the board of directors for New
England Dance Ensemble.

THE MASIELLO GROUP, LTD
A. Eli Leino

IS PLEASED TO ANNOUNCE THAT

Real Estate, Land Use & Corporate

TIMOTHY C. COUGHLIN
HAS JOINED THE COMPANY
AS GENERAL COUNSEL

Tim joins The Masiello Group with
decades of experience practicing law
with the firm he founded. He brings
his expertise in handling various legal
matters involving business litigation,
real estate, title insurance disputes,
employment, and family law matters.
He will be an integral part of the
company’s future growth, leading
the company’s legal, compliance, and
ethics functions.

The Masiello Group, Ltd.
1 Bedford Farms Dr #202,
Bedford, NH 03110

NEW HAMPSHIRE BAR NEWS

www.masiello.com
www.nhbar.org

We are pleased to welcome Eli Leino to our real
estate, land use, and corporate teams. Eli brings
significant legal experience supporting landowners
and developers navigating a wide range of land use
and real estate issues in New Hampshire and
Massachusetts.
Eli is based in the Manchester, New Hampshire
office and looks forward to supporting clients
throughout New England in-person and virtually.

A. Eli Leino
eleino@primmer.com

APRIL 21, 2021

13

Daniel Webster Scholars DOVE
Project Miniseries: Gone Digital

Tax Time

As spring began, 24 scholars from the
UNH Franklin Pierce School of Law were
exploring a program that could help bring
change to some of New Hampshire’s most
vulnerable residents, thanks to a decadesold joint venture between the Daniel Webster Scholar Honors Program and the Pro
Bono Program’s DOVE Project.
The partnership is a win-win for both
groups. DOVE, a collaboration between
volunteer attorneys and crisis centers to
connect low-income survivors of stalking
and domestic violence with pro bono representation and victim-centered support at
protective order hearings, engages many
future volunteers. At the same time, the
Webster Scholars gain practical skills and
key knowledge that fits squarely with the
program’s intent to prepare students with
the tools necessary for real-life lawyering.
This partnership enables students to take
on protective order cases under Rule 36.
The miniseries comprises three classes. The first is a primer: Crisis Center of
Central New Hampshire advocate Maddie
F. focused on the dynamics of domestic
violence and trauma-informed language
to help attorneys understand and connect
with the client. Next, DOVE volunteer
Kirk Simoneau, Esq. reviewed the statute,
case law and practice pointers, peppering his presentation with his invaluable
insights from years of practice. The second session connected teams of students
with faculty mentors, Simoneau; Lyndsay
Robinson, Esq.; Sean List, Esq.; and John
Brandte, Esq., to prepare for a mock hearing. The third was overseen by Marital

Q&A
SESSIONS

Fridays, 11:00 a.m.
April 2–May 28, 2021
The Low-Income Taxpayer Project will be hosting a weekly
Tax Time Q&A session for advocates serving low-income New
Hampshire residents. Bring your questions about tax-related
pandemic relief and any other tax issue affecting our clients.
Join Zoom Meeting
https://zoom.us/j/4215200507?pwd=NStQN3VLNDloclNNaDU5ckgxb2FIQT09

Meeting ID: 421 520 0507 Passcode: JZ4v3W
For more information, contact Barbara Heggie, Coordinator &
Staff Attorney, by email at bheggie@nhbar.org or call (603) 715-3288
NEW HAMPSHIRE
BAR ASSOCIATION

LOW-INCOME TAXPAYER PROJECT
Equal Justice Under Law

Master Thomas Cooper, who held court
and issued judgments, with educational
commentary, from the bench.
COVID-19 has brought new challenges to everyone, from survivors to
attorneys to the family courts. After the
shutdown last spring threw a wrench into
in-person classes between sessions 2 and
3, Courtney Brooks, director of the Daniel
Webster Scholar Honors Program, and the
DOVE Project made the difficult decision
to go digital this year. With telephonic and
video hearings more common than ever,
the format mirrored some of the struggles
real-world litigants face.
Lively and engaged, the Webster
Scholars jumped into the miniseries
with open minds and hearts. Two teams
of budding attorneys passionately advocated for their clients and put themselves
in the shoes of the parties. One scholar,
Cassandra Rogers, said about the miniseries, “This partnership has been truly
enlightening and rewarding. It’s been an
opportunity to learn so much from a group
of people that are passionate about these
sensitive and important issues. It also has
demonstrated the value in the volunteer
work available through the DOVE program – both for clients and their attorneys.”
For more information about volunteer opportunities with the DOVE Project,
please e-mail Elyse McKay at emckay@
nhbar.org or Pamela Dodge at pdodge@
nhbar.org.

NHBA Members on Why They Participate
in our Lawyer Referral Service
(and why you should, too!)

Your clients’ ideas are their future. Are they
doing enough to protect it?
If not, we can help!

Kirk Simoneau
Red Sneaker Law, PLLC; LRS Member Since 2013)

With 25 years experience, we offer you large firm
expertise with a small firm touch.
547 Amherst Street, 3rd flr • Nashua, NH 03063-4000

Office: 603.886.6100 • www.mcr-ip.com • info@mcr-ip.com
14
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Our Lawyer Referral Service matches attorneys with
pre-screened, full-fee paying clients. It also offers an option
to assist lower-income clients
at a reduced rate.
But don’t just take our word for it:
watch Kirk at vimeo.com/508539106

Learn more at (603) 715-3279
or LRSreferral@nhbar.org

www.nhbar.org
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Opportunities in law ﬁrms we are assisting:
EXPERIENCED PATENT LAWYER
Boutique Southern New Hampshire law firm focused on Intellectual Property and Business Law
seeks an experienced Patent prosecution and Trademark lawyer looking for an opportunity to
become part owner of the firm. At least 5 years experience required.
Confidential inquiries to agg@arthurggreene.com.

ELDER LAW OPPORTUNITY
Manchester law firm concentrating in elder law, estate and special needs planning, and probate
and trust administration, seeks experienced attorney interested in long-term career and an
opportunity for partnership. Open to merger with small law firm.
Confidential inquiries to agg@arthurggreene.com

OPPORTUNITY FOR BUSINESS LAWYER
Hillsborough County law office seeks Business Lawyer with extensive entity formation
and transactions experience. Commercial litigation and securities regulatory compliance
experience a plus. Excellent work-life balance.
Confidential inquiries to agg@arthurggreene.com

LITIGATION ATTORNEY NEEDED
Small law firm in southern New Hampshire seeks an experienced litigation attorney to assume
litigation duties in existing practice with the opportunity for partnership. Commercial litigation
experience helpful.
Confidential inquiries to agg@arthurggreene.com

COME JOIN BACKUS MEYER & BRANCH
Well established general practice firm in Manchester seeks one or more lawyers with existing
quality practices in compatible areas of the law with the opportunity for partnership.
Inquiries to candy@backusmeyer.com

arthurggreene.com l

603.471.0606

3 Executive Park Drive l Bedford, NH 03110
NEW HAMPSHIRE BAR NEWS
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y Parent from page 1
like the intellectual side of it, as well.”
Before her third year of law school, she was a summer
associate at McLane Middleton “and I thoroughly enjoyed
the work and the people I was working with,” she says.
“So when they offered me a position as a first-year associate following graduation, I took it. It’s where I’ve been
ever since, going into my 25th year.”
Another new associate at the time was Kelly Ayotte,
later to become a New Hampshire attorney general and
U.S. Senator, and the two became friends.
“Jennifer is a diligent, smart, successful litigator who
represents the very best of our profession,” Ayotte says.
“I admire her dedicated leadership in the New Hampshire
Bar and nationally, and all of her hard work to elevate the
quality and integrity of the practice of law.”
Parent started in the firm’s litigation department and
found it a good fit, and has especially enjoyed cases where
new law is made – even when she’s not on the winning
side.
In one, she represented Merrimack Valley Wood Products in a case involving the scope of a non-compete agreement, and the court determined that with salespersons,
the goodwill being protected is created by the contact a
salesperson has with particular customers. “We made new
law,” Parent says, “but the new law did not favor our position.” She and the opposing attorney later presented a
couple of continuing legal education courses together because of the novelty of the issues involved.
In another landmark case, City of Rochester v. AECOM Technology Corporation, the outcome was more favorable to her side. The municipality was bringing claims
decades after work had been done on a water tower, and
Parent’s side argued a statute of limitations should apply.
The court agreed.
But Parent says it was more than the legal work that
drew her to McLane Middleton. She also appreciated the
firm’s ethos of giving back, and of contributing to the profession, with many of its members serving on boards of
nonprofits or as officers of the New Hampshire or American Bar associations.

After practicing only three years, Parent became a
founding member and incorporator of the New Hampshire
Women’s Bar Association, in the heady days that followed
the “Year of the Woman” in 1992, when several women
were elected to Congress and the U.S. Senate, Janet Reno
was named the first female U.S. attorney general and Madeleine Albright became the first woman secretary of state.
“I thought it was an exciting time to be a female lawyer,” she says. “To be part of that was pretty incredible.”
She later became the organization’s second president.
Some 10 years later, she became president of the New
Hampshire Bar Association, and seven years after that,
president of the New England Bar Association. She was
the American Bar Foundation chair for New Hampshire
from 2012-18, and in 2018-19, she served as president of
the National Conference of Bar Presidents.
Along the way, she has also been presented the New
Hampshire Bar Association’s Judge Philip S. Hollman
Gender Equality Award (2010) and the New Hampshire
Bar Foundation’s Robert E. Kirby Award (2003). She is
also a board member and life fellow of the New Hampshire Bar Foundation.
Since 2015, Parent has been a delegate to the American Bar Association House of Delegates.
Longtime friend Russell F. Hilliard, who serves on
the board of governors for the American Bar and is a past
president of both the New Hampshire and the New England Bars, says he long ago came to respect Parent’s “intellect and energy.”
“She just devotes incredible energy and time to the
profession’s organization and well-being and she is always
in the lead in promoting new initiatives and proper recognition of great historical events,” he says.
Parent extends that passion to another of her interests
– the arts – and is chair of the board of trustees for the
Palace Theatre in Manchester, which also includes the Rex
Theatre, Forever Emma Studios and the Spotlight Room.
A past board member of Opera NH, she serves as secretary
for the New Hampshire Business Committee for the Arts.
“Arts helps rural communities and connects communities,” she says. “Businesses are most successful when
you have those kinds of programs your employees can attend or their kids can be part of.”

Lothstein Guerriero, PLLC
APPELLATE DECISION SPOTLIGHT
In 101 Ocean Blvd v. Foy, decided on March 19, the NHSCt addressed a frequently
recurring appellate issue: An attorney that made an improper “send a message”
argument to the jury. The lawyer handling the suit against the insurance company
argued: “You, as a jury, … can change the way insurance policies are sold…. Use
your voice and tell the insurance industry not to sell these policies under the name
of replacement costs if they have co-insurance in them.”
It’s only natural for lawyers and litigants to want to characterize a case as something much bigger than a private dispute or a question of one person’s guilt or innocence. It makes the case sound more important, more compelling. It’s probably
among the oldest forms of oratory – this isn’t about one person or one company,
this is about something bigger than all of us. But it’s not allowed. Decision after
decision consistently hold that “send a message” arguments improperly appeal to
the passions, prejudice, and sympathy of the jury.

Parent stopping to take a photo on a Seacoast beach with
her cockapoo, Emma Sky.
Courtesy Photo
In the rare times when she is not working or volunteering, Parent enjoys traveling, gardening, grilling and
frolicking on the beach with her cockapoo, Emma Sky.
Cockapoos are known to shed less than other breeds, and
Parent says she is often asked if she got that type of dog
because she has allergies.
“Yes,” is the standard response she says she offers.
“I’m allergic to housework.”
Parent still has a home in Litchfield, but also shares
a residence with her sister in the Seacoast area, where she
likes to spend her summers.
“I really enjoy what I do,” she says. “It doesn’t seem
like work when you really enjoy what you’re doing.”

ARNIE ROSENBLATT
EXPERIENCED MEDIATOR &
ARBITRATOR
Litigating and resolving business and
intellectual property disputes since 1981.
Fellow of American College of Trial Lawyers

As was the case in Foy, these arguments usually don’t rise to the level of reversible
error, even if there is a contemporaneous objection. But a new trial will be ordered
if the argument that tries to make the case about something bigger than a private
dispute also offends other fundamental principles of the justice system. Probably
the best-known example, Leblanc v. Honda, reversed a products liability verdict
against a Japanese car company because the plaintiff’s lawyer’s arguments stirred
up feelings of zenophobia and racial hatred among the jurors. In that case, it was
the NHSCt that chose to “send a message” – reversing the multi-million dollar
judgment and ordering a new trial.
Foy wasn’t our case. But together we have handled well over a hundred civil and
criminal appeals in the NHSCt, the 1st Circuit, and the USSCt. Read about our
appellate work and appellate victories at www.NHDefender.com.
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y Data from page 1
Currently, diversion programs in New
Hampshire are not required to track or publicly report data about their services or outcomes.
Gathering data on adult diversion is
especially difficult because there is no
formal accreditation process for these programs. This made it difficult for local officials in some parts of the state to say with
certainty whether specific programs should
be considered diversion, as was the case in
Manchester.
While some recognized adult diversion programs do keep records – for example, the Merrimack County Diversion
Center shared data covering some 9,600
participants and 11,100 diversion cases going back to the late 2000s – this was the
exception, rather than the rule. Some parts
of the state, like Nashua, do not offer adult
diversion at all, while programs in other
parts of the state, like Coos and Cheshire
counties, say their programs are too new to
have collected any meaningful data at this
time.
Even some established programs don’t
yet have meaningful statistics. Strafford
County Attorney Tom Velardi says that his
county offers adult diversion, but that these
cases are currently underreported in his office’s database. He and his staff are now
manually adding old diversion cases to the
system.
Velardi added that even if all the cases
were added, it would be difficult to figure
out who on average was actually using
diversion – for example, in terms of race,
ethnicity, or age. “We don’t track that kind
of data,” he said, “so I would have to go
into each case and pull offender identifi-

ers.”
For juvenile diversion, more comprehensive and standardized data is available,
but only for a handful of recent years.
Data requests from the Granite State
News Collaborative to individual diversion
programs and to DHHS were re-routed to
the New Hampshire Juvenile Court Diversion Network, a Concord-based nonprofit
that oversees juvenile program accreditation across the state and collects data from
its member programs. In recent years, the
Diversion Network received most of its
revenue from government grants, including from NH DHHS.
When it comes to accreditation for
juvenile diversion, each state sets its own
standards. But practitioners trying to formalize their programs have many existing
models to draw from, including those recommended by national advocacy groups
like the National Association of Pretrial
Service Agencies, or NAPSA, a professional association for diversion practitioners. Diversion Network Board Chair Nicole Rodler, says that her organization took
the national standards into account when
designing New Hampshire’s accreditation
process.
Even though data on juvenile justice in
New Hampshire is protected by confidentiality laws, the main reason why it’s difficult to know how many juveniles use these
programs is that the Diversion Network’s
data collection policies are still evolving.
Currently, the Network requires each
of its member programs to report how
many participants it serves who have been
formally charged, including those who are
facing juvenile delinquency charges. But it
does not require its programs to report the
number of participants who were referred
without formal charges. This could happen

for many reasons, but often it’s because the
individual committed a low-level offense,
like a violation.
As a result of this policy, which was
instituted a few years ago, Rodler says that
her organization does not know the exact number of juveniles that its programs
serve. Rodler did say that since 2012 an
average of at least 290 juveniles facing
delinquency charges have completed the
programs each year.
Rodler says the Network instituted
the new policy to help the Network standardize its data. The previous policy of
lumping delinquency and non-delinquency
cases together had made it difficult to assess which services were working well and
which were not. Rodler also says that the
change brings their data more in line with
the statute that originally established diversion, RSA 169:B-10, which focuses on delinquency.
Diversion Network Coordinator Alissa Cannon added that the top-line results
of a 2017 recidivism study that they commissioned show that offenders who went
through diversion between 2012 and 2017
were less likely to re-offend in the years
after diversion, as compared to offenders
who went through the traditional court process.
“The data indicate that the NH Accredited Diversion Program reduces recidivism
rates by more than 50%, saving taxpayer
dollars and improving the prospects that a
young person who completes the program
is able to be redirected and given the tools
they need to make better choices in the future,” Rodler and Cannon said in a letter to
the GSNC.
The Diversion Network does not have
recidivism rates for the years since 2017,
but according to Cannon they have recently begun the process of calculating them.
The Diversion Network is currently
reviewing its data collection policies as
it goes through the NH Center for Excellence’s Service to Science Program, which
helps local substance use intervention programs improve how they evaluate their
own effectiveness. Service to Science is
based on guidelines developed by the US
Department of Health and Human Services.

Lack of organized data reflects
national trends

Even though many diversion programs
across the country collect data, NAPSA
President-Elect Spurgeon Kennedy says
much of what’s collected is not useful.
“Data collection is a problem throughout criminal justice, not just with diversion
programs,” Kennedy explains. “Can I take
that information, create a data set, give it
to someone who knows what they’re doing
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and have them tell me whether or not we’re
meeting our outcomes? The answer for
most jurisdictions, unfortunately, is no.”
To varying degrees, this seems to be
the case with New Hampshire’s neighbors
as well.
Diversion experts in Maine and Massachusetts say their states both have small
pockets of data but no comprehensive data
or analysis available.
According to Michael O’Keefe, Massachusetts District Attorney for the Cape
and Islands, the vast majority of district attorneys run court diversion programs, but
collecting data on those programs is frequently an afterthought.
“Now this whole business of what
kind of data is generated from those programs is also a big issue today, but the
majority of Mass. district attorney’s don’t
keep a lot of data. We’re interested in helping these kids, not generating data.”
In Maine, district attorney Jonathan
Sahrbeck from Cumberland County described a similar situation in his state.
“Quite frankly I don’t know if there’s
any data that’s collected on a statewide basis,” Sahrbeck said.
Deputy Director Shawn LaGrega from
Maine Pretrial Services, Inc., which provides diversion services throughout Maine,
agreed that no statewide data sets exist,
adding that this lack of standardized collection is the primary reason why data is
currently not considered during the policymaking process, even though he thinks it
should be.
“There’s no single cohesive data dashboard that allows the different justice system partners to input that data and to provide any sort of meaningful output to be
used in policy decisions,” LaGrega says.
“There are a lot of really neat little pockets
of data that are individually housed within
different organizations, but there’s no central repository to allow for what I think is
a need for comprehensive data analysis to
drive policy decisions at the state level.”
Sahrbeck also noted that Maine has
a related program called deferred dispositions that addresses some of the same
problems as diversion. Sahrbeck explained
that these deferred dispositions, which are
known in Massachusetts as continuations
without a finding, allow the defendant to
plead guilty and “take responsibility for
[the offense] but then if they get through
their probationary period, the conviction
will be dismissed from their record.”
Last month, the Muskie School of
Public Service at the University of Maine
published a report that describes how deferred dispositions are used across the
state.
In northern New England, Vermont
is an outlier. The state’s Attorney General
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does collect basic data about diversion down over time – for example, dropping
services, including the number of people from delinquency to a violation-level ofthat enter and complete diversion in each fense.
county every year. This data is publicly re“Are they [getting worse] or are they
ported to the General Assembly, and was [getting better] in terms of their offending?
most recently submitted on January 5th.
That is actually a much more interesting
But Derek Miodownik, Restorative question to ask,” West-Smith says.
and Community Justice Executive at the
This is especially true because proVermont Department of Corrections, says grams today are offering an increasingly
that even though Vermont’s programs gen- broad range of services under the banner of
erate a lot of data, there is still room for diversion.
improvement.
Miodownik
breaks
down Vermont’s data into
“I’d say that we generate a lot of data
three types – describing
about ‘how much,’ but we really don’t
how much programs do,
how well they do it, and
have a system per se that quantifies
how much better off people
the ‘how well’ and the ‘better off’
are as a result.
measures. That’s probably the
“I’d say that we generate a lot of data about
single biggest priority among our 18
‘how much,’ but we really
community justice centers. We need
don’t have a system per
that systemic capacity.”
se that quantifies the ‘how
Derek Miodownik, VT Dept. of
well’ and the ‘better off’
measures. That’s probably
Corrections
the single biggest priority
among our 18 community
justice centers. We need that
systemic capacity,” he says.
According to Mark C. Stafford, Professor of Criminology at Texas State, the
ever-growing list of services associated
Achieving their mission
Several national organizations are with diversion has caused a lot of confuhelping local diversion programs address sion over the last forty years about what
this type of issue. In 2015, NAPSA and the “diversion” actually means – and this conNational Institute of Corrections published fusion is only getting worse.
As a result, he says that systematically
a guide suggesting a wide range of data
assessing
diversion programs today is difmeasures that diversion programs could
ficult,
if
not
impossible.
focus on to measure their performance and
Experts agree the solution to this probdemonstrate their value to the public. The
Center for Effective Public Policy, a Mary- lem is more careful and rigorous research.
“We absolutely need more research
land-based think tank, has also published
into
this
stuff,” West-Smith says. “We realguidance for diversion programs on what
ly need to identify what are those program
data to collect.
While experts agree that more rig- components that seem to be most effecorous data collection is needed in many tive.”
Until then, in New Hampshire and
states, they also caution against prescribing
in many other states around the country,
one-size-fits-all solutions.
“That idea of being able to identify ef- NAPSA warns that programs will struggle
fectiveness is really, really a complex ques- to achieve their mission, improve their
tion,” says Mary West-Smith, a Professor business decisions, and illustrate pretrial
of Criminology at the University of North- diversion’s value to the public.
ern Colorado. “A lot of it depends on what
This article is part of a multiyear project
the goals are.”
For example, many programs – like exploring race and equity in New Hampthose in the NH Diversion Network – fo- shire produced by the partners of The
cus on reducing crime. So recidivism be- Granite State News Collaborative. For
comes the standard outcome variable, even more information visit collaborativenh.
though this may be too narrow to accurate- org. Articles in this series are being published as a public service for NHBA memly measure diversion’s impact.
“It’s a really clumsy measure,” West- bers to keep them informed of important issues in the state. Any opinions discussed in
Smith says.
Instead, she says the focus shouldn’t these articles are those of the author, and
be on whether someone re-offends, but not those of the NHBA.
on whether their level of offense is going
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y Diversion from page 1
lives. The programs often involve not only
community service and restitution to crime
victims, but also mental health and addiction
services.
“People shouldn’t be defined by the
worst day of their life. You can wreck a life
with a conviction and a short prison sentence,” says Michael Sheehan, a Concord attorney and vice president of New Hampshire
Citizens for Criminal Justice Reform.
According to the most recent department of corrections data on state recidivism
rates, 43.2 percent of offenders reoffend after
release from prison, a rate 15 percent higher
than those who completed a restorative justice program in Belknap county.
But New Hampshire’s system of court
diversion is largely inconsistent, and access to
it is not distributed equitably across the state.
That also means the state doesn’t track adult
diversion data and recidivism rates, which
makes quantifying the success of diversion
nearly impossible. (See related article, “Data
is Key for Court Diversion Success”)
“I do wish they were more widely available,” said Robin Melone, an attorney based
in Manchester. “I think it would spare a
significant number of defendants from having criminal records, it would save court resources, and would serve to better defendants
more than punish them while still holding
them accountable and getting them services
that could be life changing.”
Alyson Mahler, a diversion coordinator
for Rockingham County, says inconsistency
with who receives a court diversion option
can also be a problem.
“I’ve had co-defendants...and one is referred to diversion and the other defendant
who has a mirror image background, isn’t,”
Mahler says. “When they tell me, ‘my girlfriend was with me, she was arrested,’ I’m
like, ‘is she getting diversion too?’ ‘No, she
doesn’t know about it.’”
What Mahler describes can be a problem for defendants with attorneys from counties without adult diversion as an option, or
even attorneys from out-of-state. If the attorney isn’t aware of the option, it may not be
offered by a judge or prosecutor at all. Diversion practitioners say they do their best to
educate as much as they can about their services, but it’s also attorneys’ jobs to do that
work themselves.
Funding issues, too, have led to constant
shifts and changes to where and how diversion is accessible to adults. It varies by county, and three counties in the state -- Cheshire,
Coos and Hillsborough -- don’t have diversion as an option for adults at all. Some counties, like Strafford, only do about 18 adult
felony diversions per year. Most won’t accept people who have already offended in the

In some cases, you may be lucky to
have possessed a controlled drug in Belknap
County because you can get a second chance.
But if you happen to live in Coos or Hillsborough counties, your charge may very likely
remain on your record.

Avoiding the criminal justice system
can be a matter of luck

Diversion didn’t keep Deveer out of
trouble. He was able to lose the marijuana
charge, but the other two -- disobeying an
officer and driving without a valid license -remain on his record. He maintains that he
shouldn’t have received those charges in the
first place.
“I guess I didn’t think I had to be in the
situation in general, so I’m kind of on that
bias, but at the same time...Even Lance (the
director of White Mountain Restorative Justice) kind of knew that kids just had to put
their hours in and then they were done. Like,
it was very brief, but some of the knowledge
might’ve been useful to people,” Deveer
said.
In 2018, Deveer was arrested again, this
time for criminal threatening in Derry. Since
it was his third charge, he was not eligible for
diversion in Rockingham, which is mainly
reserved for first-time offenders, but decisions are mainly left up to prosecutors for
whether they believe diversion would be appropriate or beneficial.
He says he feels like just another number
caught in the system, like there’s no escape,
even though the point of diversion is to keep
people out of the criminal justice system in
the first place.
“We’re not taken as one person. We’re
taken as a group of people that got mixed up
in something,” Deveer says.
He grew up with a mother and brother
who struggled with mental illness. By age 18
he was enrolled at NHTI, hoping to pursue
his interest in history. But he dropped out after his first arrest, tried to enlist in the military
and couldn’t get in. After a quick stint at New
Hampshire Hospital last summer where he
was detained for mental health reasons, he’s
out of a job and continues to feel the impact
of his past.
“[It has affected] every part of my life.
I’ve only been able to work construction. I
wasn’t able to go back to school, I wasn’t
able to go into the military. Every time I get
pulled over, I’m questioned way more than I
need to be,” he says.
If Deveer was in a different county, he
might have had better luck. Diversion programs across the state generally do not address violent crimes, but if they have the
capacity, some may accept repeat offenders,
like Belknap. But since there is no state statute for adult diversion on the books, eligibil-
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ity is different for nearly every program.
“Due to the circumstances that we’ve
seen, not just in our state, but across the
country with the opiate issue and with drugs,
we’re seeing a lot more people coming into
our program that have previous convictions,
whether they be misdemeanors or minor, low
level felonies,” said Mike MacFadzen, director of Belknap County Restorative Justice.
That wasn’t always the case. Restorative
justice has existed in Belknap since 2001,
when the county received a federal grant to
start a program there. Eventually, it was taken over by the Sheriff’s office and became
a separate department due to its success, remembers Brian Loanes, Belknap County Restorative Justice’s first director.
Back then, the program only accepted
juveniles. But those in the criminal justice
field soon saw how it could be beneficial for
adults, too.
“Very common cases we’d have would
include an 18 or 19-year-old who had committed an offense...they had their whole life
ahead of them, and having a criminal conviction on their record has adverse effects on
serving in the military and going to college,”
Loanes said.
Today, Belknap County diverts more
adults than juveniles. It’s more common to
divert a younger adult between the ages of
18-25, but MacFadzen says all ages are accepted and determinations are made case by
case.
When it comes to counties like Belknap,
MacFadzen believes that availability of services could be expanded if only the money
was there. He and three part-time case managers dealt with 202 referrals in 2019 on a
county budget of $185,000. That ended up
covering about 20 percent of total docketed
cases in the county, according to County
Prosecutor Andrew Livernois.
“If we had more funding and more
availability of case managers, we could definitely be able to take in and provide services
to those who are committing those misdemeanor first time offenses, those young 18-,
19-, 20-year-olds. And right now we’re not
seeing them just because we’re dealing with
the more serious cases,” he said.

The cost of diversion

In 2016, an attempt at keeping youth and
adults out of the criminal justice system came
to an abrupt end in Carroll County.
Things went south shortly after the program began just a few years before, at least financially. According to an attorney general’s
report on the Tri County Community Action
Program (Tri-CCAP) in 2015, the program
was losing hundreds of thousands of dollars
in operating costs. And in 2012, state incentive funds for diversion programs had dried
up, leading to the closure of several diversion
centers across the state.
“Diversion has been in the state of New
Hampshire since 1980. This conversation
has been had 100 times over. For a long time
they’ve been talking about how to fund this
and how to do this,” said Nicole Rodler, chair
of the New Hampshire Youth Diversion Network. “They run on absolute bare bones...at
one point we had 33-35 programs across our
state that closed their doors after incentive
funding dried up.”
Keeping the Tri-CCAP program around
just didn’t seem sustainable, or even worth
it based on low enrollment numbers, said
Jeanne Robillard, current CEO of Tri-CCAP.
“One of the things that the board needed
to look at was revisiting our mission,” Robillard said. “We had a fair amount of mission
drift, and we were taking a look at the programs and the services that we were looking
at,” she said.
Lance Zack, then program director of diversion at Tri-CCAP, decided to take on the
mission himself. About three years ago, he
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opened White Mountain Restorative Justice
in Conway, where he now guides first-time
low-level offenders -- both juveniles and
adults -- through restorative justice processes.
While Carroll County’s adult diversion
still exists today under Zack’s leadership,
he’s worried about its future. Zack’s program
is a sole proprietorship and the only one of
its kind in Carroll County. He doesn’t operate under a county attorney or corrections
department like some programs, and he isn’t
an accredited member of the youth diversion
network, meaning he can’t access for grant
funds through it. He’s been working on incorporating the business in order to have better access to funding, but COVID-19 has put
a temporary halt on that process.
“My reality is, I’ve been without any
viable income, basically paying my rent for
four months and now laying down $4,000 for
the incorporation process itself,” Zack said.
White Mountain Restorative Justice survives on only program fees: $250 per person,
much lower than most other adult programs.
In Grafton, a felony charge can set an offender back $600 plus extra fees for missed appointments or additional classes, which may
be mandatory to complete diversion and get
one’s record expunged.
That can be a barrier to some adults and
youth, especially those who are low-income
or live far from where the diversion center is
based. Paying a court fine may be more affordable and practical than a months-long
laborious program.
“Money should not make a difference
but my time in private practice has made it
clear that it does in fact make a difference,”
said Melone, the attorney from Manchester.
“I don’t think it is that the prosecutors are
less sympathetic to indigent clients - I think it
is that indigent clients have fewer resources
to help an attorney put together an attractive
proposal.”
But that can cause big problems in a
young adult’s life, especially when it comes
to marijuana charges, Zack says. He knows
offenders who have decided to pay a court
fine for marijuana possession rather than doing diversion and ended being boxed out of
college, the military and unions that have
zero-tolerance substance use policies.
“You put yourself into New Hampshire
Tech for two years, intern for a year and find
out that after your internship, the union turns
you down because you paid a cash fine on
an alcohol charge. I’ve seen it jam too many
kids,” he said.
Zack hopes by incorporating White
Mountain Restorative Justice, the fee can be
reduced or completely eliminated.
“That was part of my motivation looking to incorporate, was looking for external
funding. I believe diversion should have a
fee associated with it, it’s about personal accountability, but I believe the fee also has to
be associated with the fact that this is the second poorest county in the state in a state that’s
already poor on national ratings,” Zack says.

“There is no champion”

Three counties have no adult diversion
at all. One of those is Hillsborough, which,
encompassing both Manchester and Nashua,
is New Hampshire’s most densely populated
county, the most racially diverse and has the
highest crime volume.
Most adult diversion is done as a court
sentence or as an order by police or county
prosecutors, as opposed to juvenile diversion cases, a majority of which are diverted
pre-court by police. Hillsborough County
attorney Michael Conlon believes diversion
should be done at the pre-court level for everyone and is not the county attorney’s responsibility to implement.
Diversion “primarily doesn’t exist [in
Hillsborough] because police departments
NEW HAMPSHIRE BAR NEWS

haven’t implemented it,” Conlon said. “Diversion is usually described as a referral to a
program or service in lieu of arrest.”
And for diversion to be done properly,
he believes, it shouldn’t be up to each individual county.
“What we really need is a uniform statewide funding, programming and services for
these things,” Conlon said. “When we take
away the statewide aspect of it, what you get
is this mismatch of services that are helping
some people in some counties and not helping people in others. And there’s no reason
for that other than a lack of will to do it and
to fund it.”
It would take a lot of work to make that
happen, and until very recently, there hasn’t
been a champion for statewide, universal
court diversion for adults or juveniles, noted
Moira O’Neill, New Hampshire’s Child Advocate.
State defense attorneys, although they
have major concerns about equality of accessibility to diversion, are not able to take legal
action because of lack of specificity within
the juvenile statute, and total lack of an adult
statute, said Tracy Scavarelli, director of legal services at the New Hampshire Public
Defender.
“Diversion is solely within the purview
of the prosecutor, so there’s no real guarantee
for anyone to obtain diversion, so it’s difficult
to make the argument that anything is unfair
based on that,” she said.
The inconsistency and seemingly arbitrary nature of diversion programs that Scavarelli speaks of is the case in Sullivan County
where County Prosecutor Marc Hathaway
opposes spending money on diversion.
Hathaway cited scarce resources and
the ability of prosecutors and police to create
their own “diversion” by determining what
cases are prosecuted, as two reasons why

adult diversion programs do not make sense
in his county.
“I don’t think there’s a tremendous
amount of benefit in a diversion program.
The rationale for a diversion is that the individual and the crime combined are unworthy of intervention by the criminal justice
system,” Hathaway said. “If that’s true, then
why build a program in the criminal justice
system around a case that you would not
and should not prosecute? We have scarce
resources in this community and if we think
something is de minimis, society has a very
simple way of addressing that. The decision
not to prosecute.”
Asked whether he agreed with data that
shows a reduction in recidivism rates for
those who have completed a diversion program compared with those recently released
from prison, Hathaway said he doesn’t find
this to be a fair comparison.
“A closer comparison would be those
who have no, or minor prior record and are
given a suspended sentence with/or without
probation because the combination of the offense and the offender’s history did not warrant incarceration,” he explained. “In a world
of scarce resources our approach should be
more targeted. If we have a program and it
fails what do you believe the response should
look like? Failure without a consequence is a
bad message.”

New light on the horizon

New light for diversion programs is
slowly beginning to emerge as new waves
of activism have swept the state this summer.
Black Lives Matter Seacoast included “full
support and the usage of diversion programs”
for those with mental health and substance
use issues on its list of demands to local officials.
Clifton West, a co-founder of BLM Sea-

coast, says he and other organizers have been
working with lawmakers and police departments in the area to inform them of diversion services that are already available, and
encourage the use of diversion more consistently.
He believes that communities should
divest in policing and instead invest in diversion to prevent further crime, and therefore
reduce the need for more law enforcement.
“To me, it’s not an option, we have to do
it,” West says. “I think it’s crazy if you don’t
look at the statistics that we have seen around
the country and go eh, that’s an option but we
just like funding the police the way we do.”
America’s obsession with discriminatory mass arrest and incarceration has its place
in New Hampshire as much as anywhere
else in the United States. According to the
Sentencing Project, the Granite State incarcerates Black people more than five times as
frequently as white people.
And people of color are heavily overrepresented in the state’s justice system: while
Black and Hispanic people make up just over
4 percent of the state population, they represent about 14 percent of those incarcerated.
While discrimination is possible within
diversion as much as any system, West says
with proper representation and training, it
could be a remedy to the problem.
“If you have these diversion programs, it
would help not only bring down mass incarceration and arrest in general, it would I think
help bring that type of trust back to the community, it would help bring law enforcement
together with the community as well,” West
said.
And existing adult diversion programs,
for the first time, are taking matters into their
own hands by creating an adult diversion network to better combine efforts and resources
and hopefully create more universality of re-

quirements and services across counties.
“One of the big drivers to doing that
was, if Tom Smith commits a crime in Merrimack County and completes diversion and
then comes to Grafton County and commits a
crime, we wouldn’t know that they had completed diversion because the charge is nolle
prossed. So they could get diversion again,
when they shouldn’t,” says Renee DePalo,
Grafton County’s alternative sentencing coordinator.
They’re hoping to create a database to
more consistently track data on who goes
in and out of the state’s adult diversion programs. But that costs money that would, as
of now, have to come out of each program’s
own budget.
Neighboring Vermont, which has community justice and diversion for adults and
juveniles written into statute itself used to
have a community justice network that recently disbanded due to funding issues and
differing philosophies. But since it’s written
into statute and state funded, services are still
more consistent than they are in New Hampshire.
“If this were statewide and it were actually in the law to refer people to diversion,
there would be a lot less criminal issues on
our hands I think,” Porreca, of Valley Diversion, said.
This article is part of a multiyear project exploring race and equity in New Hampshire
produced by the partners of The Granite
State News Collaborative. For more information visit collaborativenh.org. Articles in
this series are being published as a public
service for NHBA members to keep them informed of important issues in the state. Any
opinions discussed in these articles are those
of the author, and not those of the NHBA.
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Governmental Executive Authority and Privacy in the COVID Era
By Eric Tausig
This is part three of a three-part series exploring pandemics and executive authority.

Ethical and Legal Considerations

There are four basic types of privacy:
informational, physical, decisional and
proprietary. Two are relevant in the COVID context of contact tracing.
Informational privacy involves the
maintenance of a confidence such as reading someone’s personal email without
consent. Physical privacy relates to the
right to be alone or to decline to associate with someone. Decisional privacy is
a governmental decision such as prohibiting same sex marriage. Proprietary privacy would be the theft of information,
such as information on a person’s bank
account.
COVID tracing involves the possibility of breaching informational and decisional privacy if a COVID positive individual declines to quarantine themselves
or inform others of prior or future contacts.
Typhoid Mary did not know of her
condition, nor did the authorities; but a
known COVID super-spreader can be
quarantined and traced with prompt and effective testing.

Privacy Concerns and
Governmental Powers

Recently a US company, Anomaly
Six LLC, with ties to the defense and
intelligence communities, embedded its
software in mobile apps, allowing it to
track the movements of hundreds of mil-

lions of mobile
phones
worldwide,
according
to the Wall Street
Journal. It stated
that it is able to
draw location data
from more than
500 mobile applications, in part
through its own
software development kit, or SDK. An SDK allows the
company to obtain the phone’s location
if consumers have allowed the app containing the software to access the phone’s
GPS coordinates.
Consumers have no way to know
whether SDK’s are embedded in apps;
most privacy policies don’t disclose that
information. Anomaly is a federal contractor that provides global-location-data
products to branches of the US government and private-sector clients.

Recurring Contact Tracing
Problems

On August 12 just as New Zealanders were celebrating 100 days without
community spread of COVID, once again
pubs, stadiums, etc. were open. Two days
later, that changed as four new cases,
were identified. Officials said the cluster had grown to 17, as they struggled
to map out how the virus returned to an
isolated island nation championed for its
pandemic response. One theory is that
it came through cargo transfer. Some of
the infected New Zealanders worked at a
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warehouse with imported food. Another
focus was quarantine facilities for returning travelers, the source of an outbreak
in Melbourne, Australia. A mystery and
a few cases — that’s all it took for New
Zealand to say goodbye to normalcy.
Prime Minister Ardern immediately announced a new lockdown for Auckland, a
city of 1.7 million people, along with testing, contact tracing and quarantine blitz
that aimed to quash Covid-19 for the second time. Many other places have faced a
similar challenge — Hong Kong, Australia and Vietnam have all confronted new
waves after early triumphs.

Constitutional Priorities

Many early cases involving constitutional rights focused on the “right to free
speech,” “right to assemble,” “right to bear
arms,” and “freedom to practice religion”
as opposed to state executive powers to
regulate these activities on the grounds of
safety, health and welfare of the general
populace.
The cases have arisen in the context
of the near total shutdown with “shelter
in place” orders. With those orders have
come “exceptions,” primarily for the need
for the sheltered population to obtain food
and other necessities. This has resulted in
exceptions for certain business shutdowns
as the state governors have carved out
exemptions for “necessary” businesses
such as grocery stores, gas stations, drug
stores, that often sell non-required goods
and services as adjuncts. These exceptions have generally allowed individuals
to shop and stock up on necessities, but
also other items if the store is a Walmart,
Target or similar.
The shelter in place restrictions have
limited religious gatherings. Even if gatherings are allowed there have been limits
on the size and venue. In some states, exceptions included liquor stores and abortion clinics, raising the ire of some who are
opposed to abortion and/or alcohol. Thus
far, in cases coming before the courts, the
executive power of the State governors to
prioritize necessities have been upheld by
state and federal courts including items or
services that may not appear to be necessities.1
Although many believed that houses
of worship provide legal sanctuary including regulation such as the size of gatherings, etc., California in limiting pandemic
attendance at religious services, was affirmed in a 5 to 4 Supreme Court decision
where Chief Justice Roberts held that:
“Similar or more severe restrictions

apply to comparable secular gatherings,
including lectures, concerts, movie showings, spectator sports and theatrical performances, where large groups of people
gather in close proximity for extended
periods of time, and the order exempts or
treats more leniently only dissimilar activities, such as operating grocery stores,
banks and laundromats, in which people
neither congregate in large groups nor remain in close proximity for extended periods.” 2
However, on November 26, 2020 in
Roman Catholic Diocese of Brooklyn, et al
v. Cuomo, 592 U.S. __(2020), the Court in
another 5 to 4 decision reversed itself with
new Justice Barrett casting a decision holding that Governor Cuomo’s restrictions
were “unduly harsh” and while the Court
is not a public health expert, the State had
treated secular businesses more leniently
and less rationally creating a reason to reverse the Cuomo limitation on the size of
religious gatherings.

Mask Mandates

Required wearing of masks has become both a legal and political problem.
Thus far executive authority has trumped
personal and political speech. The rationale behind this is that almost all gubernatorial orders have been characterized as
(1) emergency (due to the pandemic) and
(2) temporary (until the pandemic expires).
Again, emergency orders tend not be overruled. As historic emergency orders have
been restricted to war time; unusual weather events of relatively short duration, there
are few cases to research. Masks can be
customized with messages that likely cannot be limited due to First Amendment protections, but refusing a reasonably narrow
executive order to wear a mask is likely
not constitutionally protected during a pandemic.
In some states, the issue of whether
gun shop sales can be banned as nonessential has been avoided by governors
backing down or having closures upheld.
In NY, the Governor shut down a gun and
ammunition seller, allowing it to sell to
governmental entities but not civilians.3
The Court cited that citizens could purchase guns and ammunition at Walmart,
refusing to overrule the NY Governor’s
executive order shutting down speciality
gun shops. In contrast PA, CT & NJ, have
backed down after gun advocates sued allowing gun stores to open based upon alleged constitutional challenges.4

The webinar is free, but please register here.
Professor Randy Barnett is the Patrick Hotung Professor of Constitutional Law at
the Georgetown University Law Center, where he teaches constitutional law and
contracts and is Director of the Georgetown Center for the Constitution.
Hon. Joseph Laplante of the US District Court for the District of NH is an adjunct
professor of law at Boston College Law School, the University of New Hampshire
School of Law, and Suffolk University Law School, teaching Statutory
Interpretation.
The King Lecture Series brings prominent national legal figures to New Hampshire
to present on the evolving legal issues and controversies of our times.
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Privacy Information that Can be
Collected Without Consent and
Knowledge

In the wake of the 9/11 terrorism
tracking increased as a result of enactment of the Patriot Act that expanded the
government’s ability to lawfully monitor
phone and data communications. This ability of government to regulate the collection
of data appears unchallenged. In addition,
the expansion of the government’s ability
to track activity through financial transactions and citizen activity on the Internet is
now regulated.
As HIPPA protects health information
only to health care providers and then only
so-called “covered entities” that transmit/
transact electronically health plans, etc.,
the Electronic Communications Privacy
Act (ECPA) places limits on private sector
disclosure to the government by electronic
communication providers, but does not
prevent transfer of “non-content” information. ECPA has exemptions for “emergencies” when the danger of death or serious
injury require disclosure to the government.
Finally, the Fourth Amendment’s unreasonable search and seizure protections
are limited to situations where the government compels or demands information. As
most information is voluntarily provided, it
is unprotected by the Fourth Amendment.
In an April 3, 2020 article in Wired
it was reported that Google released
anonymous information on individuals in
some 131 countries for “stay home” and
“shelter in place” orders during the pandemic. While an argument could be made
that tracing a super-spreader requires
accessing a person’s cell phone records
that might require a warrant, the general
requirement of the Supreme Court in
the Carpenter case is that monitoring for
more than 7 days triggers a prohibition
for “unreasonable search and seizure” as
it “violates a legitimate expectation of privacy in the record of a suspect’s physical
movement.”5 It should be kept in mind
that Carpenter was not related to health
and safety but to robbery suspects where
127 days of cell phone records were suppressed by the Court. As information from
COVID carriers could be repurposed, the
so-called “sneak and peek” provisions of
the Patriot Act would enable the “Typhoid
Mary’s” of the 21st Century to be traced
and identified. In other countries, tracing
has been extensive and without individual
consent. Location history in Israel, Singapore, South Korea, etc. has been used
to control COVID transmission. Thus,
tracing will likely be upheld by the courts
just as quarantines have been historically
upheld and enforced.6

Problems to be Resolved

With vaccines providing some light at
the end of the tunnel for a return to normal,
how will President Biden handle post-COVID restrictions in the months to come?
The concern of a crisis caused by the
spread of COVID-19 to the President and
other government officials last fall, including senators during the election campaign
at a gathering to announce a Supreme
Court nominee on September 28, 2020
placed the spotlight on quarantines, contact tracing, immunity and how to address
the COVID pandemic with super-spreader
events emanating from the White House.
While no one can predict the future,
Michigan may indicate whether executive powers will prevail with emergency
orders over constitutional and statutory
limitations. The Michigan Supreme Court
decided on October 9, 2020 that Gov.
Gretchen Whitmer violated her constiNEW HAMPSHIRE BAR NEWS

tutional authority by not obtaining additional legislation from the State legislature. The Michigan Supreme Court ruled
4-3 that a state law allowing the governor
to declare emergencies and keep them in
place without legislative input is unconstitutional. The court ruled that the 1976
Emergency Management Act did not give
Whitmer the power, after April 30, to issue or renew any executive orders related
to the pandemic without legislative approval.7 The ruling, requested by a federal judge earlier, serves as advice to the
federal court and indicates how the court
would rule on a suit challenging Whitmer’s emergency powers.
According to an investigative report in the New York Times on October
9, 2020,the Centers for Disease Control
and Prevention (CDC) drafted a sweeping required mask order, mandating all
passengers and employees on all forms of
public and commercial transportation in
the US, including airplanes, trains, buses
and subways, and in transit hubs such as
airports, train stations and bus depots, to
wear masks, but it was blocked by the
White House, according to federal health
officials. The order would have been the
toughest federal mandate aimed at curbing the spread of COVID, which continues to infect more than 50,000 Americans
a day. The officials said that it was drafted
under the agency’s “quarantine powers”
and that it had the support of the Secretary of Health and Human services, but
the White House Coronavirus Task Force,
led by Vice President Pence, declined to
even discuss it.8 That same report also
confirmed that the coronavirus task force
overruled the CDC director’s order to
keep cruise ships docked until mid-February. That plan was opposed by the tourism
industry in Florida, an important swing
state in the presidential election.
Contract tracing is also authorized
under emergency orders for the health and
safety of the populace. Unfortunately, the
example set by the federal government
by President Trump’s failure to properly
contact trace his White House Reception
for Supreme Court nominee Amy Coney
Barrett, will likely discourage candid contact tracing. As of October 20, 2020 that
“super-spreader” event had spread to no
less than 50 individuals.9
The worst aspect of these events is
that CDC guidelines were ignored at both
the Rose Garden event and a later campaign meeting that the CDC was excluded
from engaging in contact tracing.10
Despite the Supreme Court’s most
recent decision in Catholic Diocese, it
would appear that federal and state quarantine laws can be used as a predicate for a
governmental executive to issue narrowly
crafted temporary emergency orders that
can supersede constitutional rights of freedom of assembly, religion, etc. Similarly,
mandatory mask orders will also likely be
enforceable moving forward.
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Tuesday • Noon - 1:00 p.m.
Tech Tuesday! Dropbox for Legal Professionals with
Paul Unger
• Webcast
• 60 min.

30

Friday • Noon - 1:00 p.m.
Renewable Energy Facility Siting

Wednesday • Noon - 1:00 p.m.
Traps for the Unwary: Landlord Tenant

CLE HIGHLIGHT

• Webcast
• 60 min.

20

Thursday • Noon - 1:00 p.m.
Petitions to Partition: Real Estate Separation in the
Age of Cohabitation
• Webcast
• 60 min.

MAY
Wednesday • 9:00 a.m. - 4:00 p.m.

Tuesday • Noon - 1:00 p.m.
Tech Tuesday! How to Protect Yourself and
Preserve Confidentiality When Negotiating
Instruments with Barron Henley

• Webcast
• 360 min. including 30 min. ethics/prof.

11

Tuesday • Noon - 1:00 p.m.
Tech Tuesday! Communication Breakdown – It’s
Always The Same (But It’s Avoidable) with Barron Henley
• Webcast
• 60 min.

Tech Tuesdays

with Barron Henley & Paul Unger
Join us for Tech Tuesdays with Barron Henley and
Paul Unger from Affinity Consulting! These vital
programs will take a deep dive into technology
for the law office. All programs run from Noon to
1:00 p.m.
fDropbox for Legal Professionals – How to use it
Safely, and is it Right for your Organization? - Paul
Unger 4/27/21
fCommunication Breakdown – It’s Always The
Same (But It’s Avoidable) - Barron Henley 5/11/21
fHow to Protect Yourself and Preserve
Confidentiality When Negotiating Instruments Barron Henley 5/25/21
fAvoiding Malpractice: The Good, the Bad and the
Ugly of Legal Technology - Paul Unger 6/8/21
fWhat Every Lawyer Should Know
About Developing a Cybersecurity
NHMCLE
Plan - Paul Unger 6/22/21

• Stephanie K. Burnham, Chair, Ethics
Committee, Hage Hodes, PA, Manchester effective client communications in the time
of COVID and Zoom

Friday • 8:30 - 10:30 a.m.
15th Annual Ethics CLE
• Webcast
• 120 min. ethics/prof. credit

Thursday • 9:00 a.m. - 4:00 p.m.
Insurance Law 2021
• Webcast
• 360 min. including 60 min. ethics/prof.

Faculty and Topics:
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6

Friday, May 28, 2021

This annual ethics update will review
developing issues for all attorneys in
practice.

• Webcast
• 60 min.

Basic Construction Law: The Revenge of Hammer and Nails

15th Annual Ethics CLE
8:30 – 10:30 a.m.
Webcast Only • 120 min. ethics/prof. credit
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• Webcast
• 60 min.

5

12

• Mark P. Cornell, NH Supreme Court
Attorney Discipline Office, Concord –
what you need to know to make sure your
IOLTA is being properly handled.

JUNE

2

Wednesday • Noon - 1:00 p.m.
Traps for the Unwary: Automobile Accidents
• Webcast
• 60 min.

Petitions to Partition:
Real Estate Separation in the Age of
Cohabitation

Thursday, May 20, 2021
Noon- 1:00 p.m.
Webcast Only • 60 min.
Petitions to partition are an increasingly common way to
divide real estate jointly owned by multiple people. When
the relationship between co-owners of a piece of property
falls apart and the separation of assets is necessary, the
ability to draft a petition to partition is a helpful tool for an
attorney to have.

• Russell F. Hilliard, CLE Committee
Member, Upton & Hatfield, LLP,
Portsmouth - recent ABA opinions of
interest to the NH practitioner
• Mitchell M. Simon, Ethics Committee
Member, Devine Millimet & Branch, PA,
Manchester – obligations of a firm and a
departing lawyer with regard to the client,
firm and lawyer

• Richard Guerriero, Program Chair/

President-Elect, Board of Governors,
Lothstein Guerriero, PLLC, Keene confidentiality and the prospective client
who already has an attorney

This CLE program meets the
annual 120 minute NHMCLE
Requirement for Ethics/
Professionalism!

Who should attend?

$50

This program will be particularly relevant for attorneys
who practice in the areas of real estate law, family law,
probate litigation, and civil litigation, and anyone else
interested in learning the basics of petitions to partition.

How to Register
All registrations must be made online at
www.nhbar.org/nhbacle

Faculty
Meaghan A. Jepsen, CLE Committee Member,
Ransmeier & Spellman, PC, Concord
Biron L. Bedard, Ransmeier & Spellman, PC,
Concord

NHMCLE

If you missed any of the previous held programs,
they are now available ON-DEMAND.

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!
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From Soup to Nuts
Approaches to Post-Conviction Issues
Friday, June 18, 2021

Brought to you by the NHBA’s New Lawyers Committee
Noon- 1:00 p.m. • Webcast Only • 60 min.
fMay 12, 2021 - Landlord Tenant • Laurie Young/Katherine Hedges
fJune 2, 2021 - Automobile Accidents • Stephanie Tymula/Nicole Perreault

9:00 a.m.- 4:00 p.m.
Webcast Only • 360 min. incl. 60 ethics/prof.

fJune 16, 2021 - Workers’ Compensation • Laurie Young/Lance Tillinghast

This day long CLE will address the myriad of issues that arise following a
defendant’s conviction in a criminal case, whether by plea or trial. Presenters
will discuss their approach to sentencing arguments from a defense and
State perspective. Clerk of the Sentence Review Division Aquizap and Hon.
Charles Temple will discuss the sentence review process. Panelists will provide
a prosecutor and defense approach to issues related to ineffective assistance
of counsel. There will be a short presentation on some of the post-conviction
writs and motions including Habeus Corpus, Coram Nobis, Coram Vobis, among
others. Additionally, a panelist will present on the process for annulments and
pardons. Lastly, there will be 1 hour of ethics credit on post-conviction ethical
issues.
Faculty
Geoffrey M. Gallagher, Program Co-Chair, Sullivan County Attorney’s Office,
Newport
Anthony F. Sculimbrene, Program Co-Chair/CLE Committee Member, Gill &
Sculimbrene, PLLC, Nashua
Seth R. Aframe, US Attorney’s Office, Concord
Holly Aquizap, NH Judicial Branch Administrative Offices, Sentence Review
Division, Concord
Richard Guerriero, Lothstein Guerriero PLLC, Keene, NH
Katelyn E. Henmueller, Strafford County Attorney’s Office, Dover
Mark L. Sisti, Sisti Law Offices, Chichester
NHMCLE
Hon. Charles S. Temple, Hillsborough County Superior Court-South,
Nashua

nhbar.inreachce.com

Thank you to the NHBA’s New Lawyers Committee for organizing
these programs for NH Bar members!

Renewable Energy Facility
Siting
Friday, April 30, 2021
Noon- 1:00 p.m. • Webcast Only • 60 min.
Provides a general overview of state and local requirements for siting renewable energy
facilities in New Hampshire and demonstrates permitting paths through case studies of
recently approved solar energy projects.
Who should attend?
Energy and environmental practitioners who represent energy developers or abutters
involved in energy facility siting; transactional/real estate lawyers; municipal and other
public sector lawyers representing local and state interests in energy facility siting
proceedings.

Faculty

Maureen D. Smith, Moderator/CLE Committee Member, Orr & Reno, PA,
Concord
NHMCLE
Susan S. Geiger, Orr & Reno, PA, Concord
Amy Manzelli, BCM Environmental & Land Law, PLLC, Concord

Basic Construction Law:
The Revenge of Hammer and Nails

Insurance Law
2021

Wednesday, May 5, 2021

Thursday, May 6, 2021

9:00 a.m.- 4:00 p.m.
Webcast Only • 360 min. incl. 30 ethics/prof.

9:00 a.m.- 4:00 p.m.
Webcast Only • 360 min. incl. 60 ethics/prof.

From the same knowledgeable faculty who brought you Beyond Hammer and
Nails I, II and the Next Chapter, this program is packed with essential knowledge
and practical advice on basic construction law concepts. Be prepared, this lively
crew is anything but boring. This year, our censors are ready.
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This program features a faculty of some of the most experienced insurance
law practitioners and civil litigators in the state, and will cover topics from
auto and uninsured motorist coverage to homeowners and commercial
liability policies and everything in between.

Topics will include:
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¡
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Faculty

Project Delivery Methods
Contracting Options
Critical Contract Clauses
Building Codes and Standards
Residential Considerations
Indemnity and Insurance
Delay, Disruption and Acceleration
Dispute Resolution

Faculty
Kelly J. Gagliuso, Program Chair, Bernstein Shur, Manchester
Richard G. Gagliuso, Bernstein Shur, Manchester
Michael R. Bosse, Bernstein, Shur, Sawyer & Nelson, PA, Manchester
George F. Burns, Bernstein, Shur, Sawyer & Nelson, PA, Manchester
Matthew R. Johnson, Devine, Millimet & Branch, PA, Manchester
Edward D. Philpot, Jr., CLE Committee Member, Edward D. Philpot,
Jr., PLLC, Laconia
Frank P. Spinella, Jr., Wadleigh, Starr & Peters, PLLC, Manchester

Peter E. Hutchins, Program Chair/CLE Committee Member, Law Offices of Peter E.
Hutchins, PLLC, Manchester
Doreen F. Connor, Primmer Piper Eggleston & Cramer, PC, Manchester
Christine Friedman, Maggiotto Friedman Feeney & Fraas, PLLC, Concord
Todd J. Hathaway, Wadleigh, Starr & Peters, PLLC, Manchester
Russell F. Hilliard, Upton & Hatfield, LLP, Portsmouth
Tamara Smith Holtslag, Peabody & Arnold, LLP, Boston, MA
Elizabeth L. Hurley, Getman, Schulthess, Steere & Poulin, PA, Manchester
Christopher P. McGown, Wadleigh, Starr & Peters, PLLC, Manchester
Adam R. Mordecai, Morrison Mahoney, LLP, Manchester
Roger D. Turgeon, Turgeon & Associates, Haverhill, MA
NHMCLE

NHMCLE

For more information go to nhbar.org/nhbacle
NEW HAMPSHIRE BAR NEWS

www.nhbar.org

APRIL 21, 2021

25

From the Law School

The Value of Admitted Students Day at UNH Franklin Pierce School of Law
By Ivy Attenborough
I attended my Admitted Students
Day at the University of New Hampshire
Franklin Pierce School of Law days before
the pandemic shifted world events. While
there, I met many of my future classmates
and learned about the school in a way
that no amount of web browsing could
have provide. I was able to enjoy downtown Concord on my first-ever trip to New
Hampshire and immediately felt at home.
Now, the incoming class of 1L students across the country are navigating the
still-present virus on top of choosing where
to spend the next three years studying law.
Patricia Morris, UNH Law’s Director of Admissions, was one of the friendly
faces that greeted me during my visit last
year. Since the pandemic began, she and
the entire Admissions Department have
been adapting to changing virus conditions
and the needs of potential students. Not
only are conditions outside the law school
different, but the applications to law school
have changed; in the past year, there was
a 61% increase in applications with more
applications from distinct backgrounds.
Moreover, compared to this time last
year, deposits are up 100%-- and people
are making their commitment to the law
school earlier. The class size is growing as
well. Five years ago, there were about 70
admittees in a class; now, 1L classes, including the hybrid program, are approaching 200 students.

“The choice of
school is critical,
as every school is
different for every
student,”
Morris
says, adding that
admissions is working hard to accommodate the diverse
needs of more students.
More than ever,
Morris relies on Ambassadors, like me, to
reach out to admitted students. Current
students are matched with potential future
students with similar backgrounds; most
of the students I meet with have science
or engineering educations, so our future
career choices are likely to parallel each
other.
Ambassadors offer to Zoom with admittees and provide personal testimonies
about our experiences at the law school.
Whereas admitted students would traditionally interact with many upperclassmen
and future classmates, this year new students will rely on their conversations with
Ambassadors and virtual Admitted Students Days to form their impressions of the
law school that will shape their decisions.
“Student life matters a lot to admittees,” says Morris. “Especially during
Covid, students want to be sure that their
experience outside of the school building
will meet their expectations.”
Personally, I have found students to

ADVISEES WANTED

For additional information or to volunteer,
contact Misty Griffith, our Member Services Coordinator
at (603)715-3227 or mgriffith@nhbar.org
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questions and provide tours, while larger
panels, consisting of staff, faculty, and
students, answer universal questions and
provide information about the programs
offered.
On March 13, Professor John Greabe
taught a Constitutional Law class to show
admittees what their experience in law
school would be like. Since so many of the
realities of law school are hard to replicate
during one-on-one Zoom sessions, Professor Greabe’s lecture allowed prospective
students to immerse themselves in the way
that shows how the next three years will
look, sound, and feel. Based on the student
participation in the class discussion after
Professor Greabe’s lecture, those present
on Zoom and those in-person were enthusiastic about starting their 1L classes.
For many, Admitted Students Day
is the first time that law school feels real.
During a pandemic that has curtailed ceremonies and celebrations with family and
friends, the ability to be in a room with
others and to acknowledge the accomplishment of getting into their desired school is
huge. UNH Law’s in-person and virtual
events allows students feel normal in a
time that certainly is not. Although their
excitement is fresh, the admitted students’
law school experience has just begun.
Ivy Attenborough is a first-year law student
at UNH Franklin Pierce School of Law and a
monthly contributor to Bar News.

You’re Not the Only One
Who’s Reinventing Yourself
in 2021

LEARN FROM THE KNOWLEDGE & INSIGHT
OF EXPERIENCED NEW HAMPSHIRE ATTORNEYS
We recently launched our Mentor Advice Program (MAP) and seek
newer attorneys wanting assistance
transitioning to the New Hampshire
legal community and launching their practices.
Dozens of qualified mentors are ready to help!

be more curious about my hobbies and
ways I connect with classmates outside
of the school; while many of my Zoom
calls have been spent answering questions
about classes and the job market, I often
end up discussing the best coffee shop in
town and what features of an apartment are
game-changing in law school. Most of the
students I have talked to know what they
want, and need a current student to explain
to them if UNH Law will be able to provide. Admittees need to build the personal
connection that they would otherwise be
able to have before quarantine when current students could socialize with them off
campus before tours.
For the students who can safely come
to the law school, in-person Admitted Students Day will offer them a modified version of the experience I had last year.
New Hampshire state guidelines allow
for students to visit UNH Law—the only
school allowing an in-person experience
for most students—so many people are
taking advantage of the opportunity.
The law school’s ability to provide
a semblance of normalcy during Covid
makes a strong impression on admittees,
who often want to know how the school
plans to adjust and adapt to the coronavirus when they are 1Ls. Before arriving
for admitted students day, students submit
negative test results and are split up into
practice-area cohorts to keep contact with
others to a minimum. Ambassadors in their
desired focus area answer specialty-based

We wrote our Member Guide for new admittees,
but it contains information that’s useful
to attorneys at every step
of their legal careers.
Download a copy today at
nhbar.org/member-guide/
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The “New Normal” for Employers: Remote Work in Post-Pandemic America
By Alexandria Russell and
Ken Bartholomew

Russell

Bartholomew

More than a year ago, many if not most
businesses in New Hampshire faced the decision to either curtail operations or find new
and creative ways for employees to work
remotely due to the COVID-19 pandemic.
Many employers had to and continue to navigate through a myriad of pandemic-related
issues, including employee furloughs or layoffs, wage and hour issues, leave requests
and the creation of new policies dealing with
the safety and health of employees during
the pandemic. Now, as the state vigorously
pursues vaccination efforts, employers will
have challenges about what a post-pandemic
“new normal” will look like for them and
their employees.

Avoiding Discrimination with
Remote Work Policies

While flexible work arrangements are

NEW HAMPSHIRE BAR NEWS

not new, the pandemic led many employers
to test how a fully remote workforce would
impact their businesses and operations. After
an employer has had its workforce working
remotely for a lengthy period of time, and the
pandemic crisis recedes, the employer will
need to decide which employees should be
permitted to continue fully remote work or
which can remain partially remote workers.
In addition to the considerations that employers typically think about with remote work,
such as maintaining employee connection,
morale and productivity, employers also
need to examine the essential functions of
each employee’s position and consider applicable discrimination laws when creating and
applying remote work policies.

Discrimination on the Basis
of Disability

In granting or denying requests for
continued remote work, employers should
be mindful to avoid discrimination against
disabled employees. For private employers
with 15 or more employees, state and local
governments, employment agencies and labor unions, the Americans with Disabilities
Act of 1990, as amended in 2008 (ADA), and
codified at 42 U.S.C. Chapter 126, prohibits
discrimination of a qualified individual with
a disability with respect to job application
and hiring procedures, job advancement, firing, compensation, training and other terms,
conditions, and privileges of employment.
However, New Hampshire’s Law Against
Discrimination at RSA 354-A, which also

provides protections to disabled employees
very similar to the ADA, applies to any employer with six or more employees, the state,
and all subdivisions of the state, with certain
exceptions.
Upon request from a qualified disabled
employee for an accommodation related to
work, the ADA requires covered employers
to engage in an interactive process with that
employee about the request and disability
and to provide reasonable accommodations
to such employee unless the accommodation would cause undue hardship. New
Hampshire’s Law Against Discrimination
similarly requires that employers provide
reasonable accommodations to qualified disabled employees with an exception for undue
hardship. With respect to remote work as a
reasonable accommodation, guidance from
the U.S. Equal Employment Opportunity
Commission, the commission responsible
for enforcement of the ADA, provides that
an employer does not have to automatically
grant remote work requests of every employee with a disability once employees are
recalled to work after the pandemic. However, the employer should engage in the required interactive process with each requesting disabled employee to understand that
employee’s limitation related to his or her
disability to determine whether such accommodation would be necessary or if there is
another form of reasonable accommodation
at the workplace that would still allow the
employer to properly address the employee’s
expressed limitation.

www.nhbar.org

While engaged in the interactive process with a disabled employee that requests
remote work as a reasonable accommodation, the employer should also consider the
essential functions of the employee’s job
and whether that employee can perform all
essential functions while working remotely.
Employers should review job descriptions to
guide a determination of the essential functions of a job that an employee would need
to perform. The EEOC has clearly demonstrated in its guidance that an employer is not
required to grant a request for remote work
as a reasonable accommodation to the extent
it would require continuing to excuse an employee from performing an essential function
of his or her job that was otherwise excused
during the pandemic. However, these determinations of reasonable accommodation
should be made and documented on a caseby-case basis, and employers should consider whether an employee was able to perform all essential duties during the period of
remote work due to the pandemic as a part of
this process.
When designing any remote work policy
that would apply to all employees generally,
employers should avoid automatically requiring remote work for (and thereby excluding from the workplace) any employee that
has not received a COVID-19 vaccine. This
type of exclusion could run afoul of disability
discrimination laws as applied to a disabled
employee that may not be able to receive the
REMOTE WORK continued on page 36
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The Importance of a Fair Process in Workplace Sexual Harassment Cases
By Julie Moore
Last month, the
New York State Assembly
authorized
an independent impeachment investigation into allegations
that third-term New
York Gov. Andrew
Cuomo engaged in
sexually inappropriate behavior toward
at least three women.
The chosen investigators are two high-profile attorneys, from separate law firms, one a
former prosecutor and one who specializes
in employment matters. Since then, as often
happens, the investigation has expanded
to include at least 10 women who claim
the governor acted inappropriately toward
them.
Though talked about with increased
frequency after sexual misconduct allegations against Hollywood producer Harvey
Weinstein surfaced and the #MeToo movement began in October 2017, sexual harassment and the investigations that follow continue to be misunderstood by many. Sexual
harassment may happen in the workplace or
a setting with some work-connected nexus
when an employee feels uncomfortable with
the conduct of a colleague or a third party.
Under federal and New Hampshire law,
conduct must be sufficiently severe or pervasive to create a hostile work environment

or constitute quid pro quo harassment. What
happens between individuals at a wedding
or a restaurant on Saturday night unconnected to work doesn’t usually fall under the
purview of the law or a company’s typical
internal policy.
Investigating misconduct is a critical undertaking. At the outset, both the
complaining party and respondent who is
accused of misconduct should be treated
fairly, with no premature judgments being
made about whether impropriety occurred.
Independence is key, so the right investigators must be designated. That means any
investigator should not have a stake in the
outcome but, instead, be someone who is
truly objective and who possesses the necessary skills to engage in the requisite prompt,
thorough and impartial fact-finding. In the
Cuomo case, attorneys hired from outside
state government were a spot-on choice. As
for timing, Cuomo’s first accuser, Lindsey
Boylan, was reportedly interviewed within
days of the investigation being authorized,
likely considered to meet the promptness
test.
The court of public opinion has a lot to
say about Cuomo’s fate. According to the
Siena College Research Institute, a midMarch 2021 poll had 35 percent of respondents saying Cuomo has engaged in sexual
harassment while 24 percent said he has
not. Really? Such statistics are unhelpful, as
those responding to the poll aren’t in the position of the investigator (or maybe, someday, jurors) to make such determinations.

The investigators should do their job, in as
confidential a manner as possible to preserve
the integrity of the investigation.
An investigator should be wary of
making legal determinations about whether
“sexual harassment” has occurred, as factual
findings only are typically sought outside
the courtroom. Reasoned findings supported
by the gathered evidence, often after credibility assessments are made, are the usual
end product of an investigation. It’s not
about “guilt” or “innocence,” as workplace
investigations are not criminal proceedings,
thus a preponderance of the evidence standard is what is commonly used.
How about the issue of investigating
claims by employees or former employees
dating back to 2016? It’s all about scope,
which the employer determines. Though
the statute of limitations may have passed to
have a cognizable legal claim, employers are
taking seriously complaints about incidents
that may have taken place years ago, particularly when they involve current employees. That is because the respondent is in a
position to continue the alleged misconduct
with others and should be held accountable
for any inappropriate behavior. Stale evidence is an issue, as, for example, memories
fade and phones have been replaced. Boylan
reportedly offers corroborating evidence. In
her Feb. 28, 2021, online post, for example,
she offered a Nov. 1, 2016 e-mail from a senior staffer of the governor to her supervisor asking about her whereabouts (presumably at the governor’s behest). She offered

a Nov. 14, 2016, contemporaneous text to
her mother saying that the governor has a
“crush” on her and was acting “creepy” toward her. Further, she produced a Dec. 14,
2016, text message from a staffer saying
that “he,” presumably the governor, likened
her to a rumored former girlfriend but said
she was “better looking.” She also reportedly confided in a few close friends, family
members and a therapist over the years. That
is evidence that bolsters Boylan’s claim,
and it should be gathered and evaluated. Of
course, the governor, when his interview
takes place, should be given a full and fair
opportunity to respond to that and other evidence, both testimonial and documentary.
Some Twitter posts reacting to Boylan’s
allegations read, “Why didn’t you leave
[the job]??” and, after one person labeled
her “brave” to speak out, wrote that brave
“would have been speaking out at the time
not at some convenient later date. There is
absolutely nothing brave about coming forth
with safety in numbers, under the right political circumstances.” While an investigator
should consider the timing and motive for
an alleged harassment target speaking out,
it is well known and documented that many
harassment targets do not promptly report
sexual harassment for a myriad of reasons,
including fear of retaliation, not being believed, power differential, and trauma. A
seasoned investigator will carefully weigh
that information.
CASES continued on page 36
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Clouded Post- COVID Workplace? Employers Challenged by
Growing Cannabis Use/Accommodation Issues
By James P. Reidy and
Madeline C. Hutchings

Reidy

Hutchings

With more than 30 states having legalized cannabis in one form or another
employers have been revisiting their drug
and alcohol policies. In recent years many
employers were conflicted as they wanted
to attract and retain employees while also
seeking to promote workplace safety and
job performance standards. That was before
the pandemic. As with many workplace
issues, COVID-19 has complicated an already cloudy issue.
It has been reported that the stressors
of the pandemic have caused a spike in
anxiety and depression incidences. Along
with that increase in reported mental health
issues there has also been a substantial increase in marijuana use. The availability of
marijuana and the fact that many employees were either out of work or working from
home certainly contributed to this increase.

But health professionals have also reported
that many individuals dealing with anxiety
and depression have turned to cannabis for
relief. As employees return to work and as
cannabis is more popular as a medical treatment, employers have to decide how they
want to handle this issue.
The answer to the question of whether
employers must accommodate marijuana
use has evolved in recent years, from, “No,
it’s illegal under federal law,” to “It depends, based on the reason for use and the
nature of the job.” This article will discuss
the legal challenges employers face as the
pandemic hopefully wanes, and employees
return to work.

Depression, Anxiety, and
the Pandemic

The effects of the pandemic have taken
a psychological toll. The CDC reports that, in
June 2020, 40% of U.S. adults reported struggling with mental or behavioral health conditions. Over 30% of these respondents reported
symptoms of anxiety or depression. These
numbers are nearly triple those from early
2019. In 2020 prescription fills for anxiety and
depression medications reached an all-time
high. Many individuals with mental health
issues look to cannabis to alleviate symptoms, and use of this treatment increased dramatically since the beginning of COVID-19.
While evidence as to cannabis’ effectiveness
as a long-term treatment for anxiety or depression is mixed, many patients prefer cannabis

to some pharmaceuticals.

Medical Marijuana – State Trends

While marijuana use is still illegal under federal law, a majority of states permit
medical marijuana use. This discrepancy
in the law creates ambiguities for employers seeking to implement legally compliant
employer policies. The result of these conflicting and often oblique legal requirements
is sometimes litigation. Courts previously
tended to hold that employers are not required to accommodate medical marijuana
use, but this trend has recently changed.
For example, in the 2017 case Barbuto
v. Advantage Sales and Marketing, LLC, the
Supreme Judicial Court of Massachusetts
determined that an employer was required
under state anti-discrimination laws to consider whether it could reasonably accommodate the off-site medical marijuana use of an
employee with a disability. The Court suggested exploration of whether an alternative, equally effective medication was available. State legislatures attempt to clarify
the ambiguities that give rise to this kind of
litigation. In marijuana legalization statutes,
states are now including employment protections prohibiting discrimination against
off-duty cannabis use or requiring employers to accommodate medical marijuana.

Medical Marijuana in
New Hampshire

New Hampshire in 2013. Through the state’s
Therapeutic Cannabis Program, “qualifying
patients” may obtain the drug through one
of the state’s four Alternative Treatment
Centers. Qualifying patients must be New
Hampshire residents diagnosed with qualifying medical conditions and registered
with the state.
Depression and anxiety are not currently enumerated as qualifying medical conditions, but medical marijuana may frequently
be prescribed in conjunction with these conditions. Moderate or severe post-traumatic
stress disorder is a qualifying medical
condition, and this disorder frequently cooccurs with depression and anxiety. New
Hampshire does not have employee protection laws for therapeutic cannabis, but
RSA 354-A requires employers to provide
reasonable accommodations to an employee
who has a disability, provided it is not an
undue hardship.
New Hampshire case law has not directly addressed employer disability discrimination in the medical marijuana context,
although commentators note that the New
Hampshire Supreme Court’s recent opinion
in Appeal of Andrew Panaggio indicates its
readiness to protect medical marijuana use.
The Court held in that case that, where an
employee’s doctor prescribed cannabis for a
work-related injury, the employer or its insurer could not deny reimbursement based

Medical marijuana became legal in

WORKPLACE continued on page 37
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Bostock v. Clayton County: Civil Rights Jenga
mixed-motive cases because once the employee showed discrimination was a motive, the burden shifted to the employer to
prove it acted for a non-discriminatory reason.

Ford

Richards-Stower

This is the 19th N.H. Bar News article cowritten by employment lawyers Debra Weiss
Ford (employer advocate) and Nancy Richards-Stower (employee advocate). Here they
discuss the 2020 Supreme Court decision
Bostock v. Clayton County, 590 U.S., 140 S.
Ct. 1731 (2020).
Nancy: Title VII of the Civil Rights Act
makes it illegal for “an employer ... to discriminate against any individual ..., because
of ... race, color, religion, sex, or national origin.” Deb, how many hours have you spent
litigating what “because of” means?
Deb: Hours? Decades! It gets tricky when
there are “mixed motives” for the employment action, making the difference between
“direct evidence” and “circumstantial evidence” important.
Nancy: Determining what constituted “direct evidence” became a cottage industry in

Deb: Yes, thanks to Justice Sandra Day
O’Connor’s concurrence in Price Waterhouse, holding that before an employee got
a mixed-motive instruction, she must have
offered “direct evidence of discrimination”.
Nancy: A supervisor yelling “I hate women;
you’re fired!” is direct evidence of gender
discrimination.
Deb: Even I can’t disagree with that. Then,
the burden shifts to the employer to show
that the real reason, the “because of” reason,
was not discrimination, e.g., the employee
missed her sales quota. If the jury believed
she was fired “because of” poor sales, the
employee lost, despite, contemporaneous
gender bias.
Nancy: Congress overruled Price Waterhouse with the Civil Rights Act of 1991, so
when an employee missed her sales quota
and was fired, if her gender played any part,
Title VII was violated:
“...an unlawful employment practice is
established when the complaining party
demonstrates that race, color, religion,
sex, or national origin was a motivating
factor for any employment practice, even

though other factors also motivated the
practice.” 42 U.S.C. 2000e-2(m).
Deb: Yes, but, Section 2000e-5(g)2(B), severely limited her remedies when the employer proved she was fired “because of”
poor sales:
“On a claim in which an individual
proves a violation under section 2000e2(m) of this title [section 703(m)] and
a respondent demonstrates that the respondent would have taken the same action in the absence of the impermissible
motivating factor, the court(i) may grant declaratory relief, injunctive relief (except as provided in clause
(ii)), and attorney’s fees and costs demonstrated to be directly attributable
only to the pursuit of a claim under
section 2000e-2(m) of this title [section
703(m)]; and
(ii) shall not award damages or issue
an order requiring any admission, reinstatement, hiring, promotion, or payment...”
Nancy: Getting attorney fees is better than
the big zero of Price Waterhouse. Also, the
1991 Act knocked out the direct evidence
requirement for mixed-motive cases. Unfortunately, the authors of the 1991 Act flunked
“drafting 101,” forgetting to include retaliation claims (University of Texas Southwestern Medical Center v. Nassar, 570 U.S. 338
(2013)), so those don’t benefit from the “motivating factor” language.

Deb: Nassar held that the language of Title
VII’s retaliation provisions was similar to
the language of the Age Discrimination in
Employment Act (ADEA), so Title VII retaliation claims required proof “that the desire to retaliate was the but-for cause of the
challenged employment action.” (emphasis
added).
Nancy: “The” meaning to some, sole cause.
Deb: Then came the drug case, Burrage v.
U.S., 571 U.S. 204 (2014) which, misquoted
Nassar in a most significant way:
“...we held that § 2000e-3(a) “require[s]
proof that the desire to retaliate was [a]
but-for cause of the challenged employment action.” Nassar, supra, at 352...”
Nancy: Changing Nassar’s “the” to “a” was
a huge deal. Employees could now argue
they were not required to prove “sole cause”
in non-mixed-motive discrimination cases,
nor retaliation cases, under Title VII.
Deb: Admit it: employees were challenged
to explain how a misquote in a Supreme
Court drug case “amended” the holding of an
employment case.
Nancy: It took energy! That’s why Bostock
is fabulous for employees. Best known for
holding that Title VII’s prohibition of sex disJENGA continued on page 37
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The Impact of COVID -19 on Advancement of Women in the Workplace
By Jacqueline Leary
Has the COVID-19 pandemic finally highlighted an
issue that has been
adversely affecting
women in the workplace for decades?
The answer is yes, as
you’ll see below.
The
vaccine
rollout is in full
force and the return
to “normalcy” is in sight—for at least a
portion of the population. Unfortunately,
many people, disproportionately women,
have taken a hit on their career advancements as working mothers are performing
more child care responsibilities.
The COVID-19 pandemic has made
many realize that work-life balance is
more difficult than it seems on paper.
Women now have to juggle two full-time
jobs: mother and working mother. Women
have borne more of the burden associated
with child care and remote learning.
The pandemic has not increased the
number of hours in a day. Therefore, in
order to assume their current and new pandemic caretaking responsibilities, women
are forced to take on fewer clients, reduce
their work hours, turn down key assignments, and even leave the labor force altogether. Additionally, sometimes employers

inaccurately assume women cannot take
on challenging assignments without asking
them if they can. This certainly does not
aid in career advancement.
Over the past few months, I have spoken with women and men in New Hampshire to ask if the pandemic was a catalyst
for impeding gender equality in the workplace and how the pandemic has affected
their households and workplace. Most of
the individuals stated that the reality of the
situation was that one parent had to stay
home or work less due to the cost of child
care in New Hampshire and the safety risks
associated with putting their child in day
care. After a cost-benefit analysis discussion between partners, the mother often
ended up being the individual that took
on the child care responsibilities because,
among other reasons, she had a lower salary, had a more flexible schedule, or primarily took on this role already. Male counterparts have also noticed an impact on their
careers as working fathers.
I spoke with a clinical social worker
in New Hampshire, Jennifer Wolfe-Hagstrom, who became a parent in May 2020,
during the early months of the pandemic.
Prior to the pandemic, Jennifer had a thriving practice helping adolescents and young
adults who, among other things, are healing from trauma, exploring their identity,
and looking for help with self-care and
self-love. Her practice included in-person
animal-assisted therapy. She had to greatly

reduce her workload, switch to telehealth,
and is unsure of when she will be able to
take on new clients. Her income was greatly reduced as a result. This was disheartening to her as one of the largest mental
health crises of her career is occurring due
to the pandemic.
Another working mother expressed
how the day care costs are “astronomical” in New Hampshire. She had to greatly
reduce her practice of law to only a few
hours in the evenings as her full-time day
job is taking care of her children, who are
3, 6, and 8 years old, as well as managing remote learning. The pandemic forced
her to make choices about “which ball to
drop.” She gave serious thought to taking a
leave of absence or retiring. Another attorney mentioned that her children have made
“more than one appearance” on her Zoom
meetings.
This is not only an issue in New
Hampshire. A Washington Post article—titled, “Coronavirus child-care crisis will set
women back a generation”—pointed out
that “[o]ne out of four women who reported becoming unemployed during the pandemic said it was because of a lack of child
care—twice the rate among men.” CNN
also ran the headline, “Working mothers
are quitting to take care of their kids, and
the US job market may never be the same.”
What can we do? In order to make a
change, the community as a whole will
need to have a mindset shift. New Hamp-

shire will need to take immediate and longterm action to fix the child care infrastructure, including making it more affordable
for young professionals. New Hampshire
employers will need to establish more progressive work-family policies as well as
create a culture that allows men to leave
work early, move appointments, and take
paternity leave in order to handle their
share of the caretaking responsibilities.
Implementation of these actions will promote economic growth and advance gender equity.
There is workplace progress worth
mentioning. Companies now see the importance of allowing their employees to
have flexibility in their hours and work
schedule as well as work from home. Companies are also embracing new technology
to enhance flexibility. Many individuals
also commented on the “collaborative approach” other employees and employers
are taking to assist in work-life balance.
Despite this progress, we still have a
long road ahead of us. Hopefully, our law
firms and Bar members will rise to address
this challenge.
Jacqueline Leary is an associate in McLane
Middleton’s litigation department and is a
member of the New Hampshire Bar Association’s Gender Equality Committee. She
can be reached at (603) 628-1178 or jacqueline.leary@mclane.com.

Workplace Solutions for

New Hampshire Employers

There is simply no substitute for good judgment and getting
things right the first time.
That’s where Drummond Woodsum attorneys Mark Broth,
Matt Upton, Anna Cole and Patrick Landroche can help.
A group of highly specialized attorneys focused on providing
human resource professionals with the guidance they need
in dealing with personnel matters.
We practice law differently. Since 1965.

dwmlaw.com | 800.727.1941
Portsmouth, Manchester, Lebanon, NH

NEW HAMPSHIRE BAR NEWS

www.nhbar.org

APRIL 21, 2021

31

Labor and Employment Law

Navigating Employee Leave and Benefits During the Pandemic
By Terri L. Pastori, Beth A. Deragon,
and Brooke A. Moschetto

Deragon

Pastori

Throughout the COVID-19 pandemic, employers have been grappling
with the ever-changing federal leave laws
and unemployment benefits. The American Rescue Plan Act, signed into law on
March 11, 2021, offers additional relief
to workers via expanded federal unemployment benefits, and to employers via
tax credits for providing paid leave to
employees. Although in 2020 employers
were required to provide paid sick and
family leave related to COVID-19, the
focus has shifted to incentivizing employers to do so with tax credits. If employers
choose not to utilize the government tax
incentives, then employees must rely on
existing federal and state leave laws or
their employer’s leave policies.
Employers are no longer required to
provide employees with paid sick leave
or family leave under the Families First

Coronavirus Response Act, which expired
on Dec. 31, 2020, but are encouraged to
do so voluntarily to
receive federal tax
credits. The FFCRA,
which applied to employers with fewer
than 500 employees,
had two major components – the paid
sick leave provision
and the paid Emergency Family and
Medical Leave ExMoschetto
pansion Act. Under
the sick leave provision, employers had to
pay sick leave of up to 80 hours (or roughly 10 days) at the employee’s regular rate
to employees who needed to take leave
for coronavirus-related reasons. Under
the family leave expansion act, employees were eligible for an additional 10
weeks of family leave paid at two-thirds
their regular wages to care for a child
whose school or place of care is closed,
or whose caregiver is unavailable due to
COVID-19. Although employers are no
longer required to pay for such leave, tax
credits continue to be available for employers that voluntarily offer such paid
leave through September 30, 2021. An eligible employer may claim a fully refundable tax credit equal to the total amount of
the qualified sick leave and family leave
wages the employer pays, including allocable qualified health plan expenses and

the eligible employer’s share of Medicare
tax on the qualified wages.
ARPA expands the eligibility for paid
leave. ARPA adds the following qualifying reasons for paid leave for which an
employer may receive tax credits: the
employee is obtaining COVID-19 immunization; the employee is recovering from
a condition, illness or disability related
to the vaccination; and, the employee is
seeking or awaiting the results of a COVID-19 test or diagnosis.
ARPA also resets the limit on the tax
credit available for sick leave and increases the cap per employee for expanded
family leave. As of April 1, 2021, ARPA
resets the 80 hours per full-time employee
limit available for sick leave. Therefore,
any days the employee took before April
1 will not count toward the cap following
that date. Additionally, ARPA increases
the amount of wages for which an employer may claim the tax credit for paid
expanded family leave from $10,000 to
$12,000 annually.
In addition to the paid employee
leave incentives, ARPA extends three
federal unemployment insurance benefits
through Sept. 6, 2021. If an individual is
unemployed, partially unemployed, or unable to work due to a pandemic-related
reason (e.g. the individual is out sick with
COVID-19), the duration of coverage has
been extended at the federal level.
First, ARPA extends the federal Pandemic Unemployment Assistance, which

provides benefits for people who do not
qualify for regular state unemployment
benefits (independent contractors, business owners, self-employed workers and
those who have used all regular and any
extended unemployment insurance benefits). Second, ARPA extends the federal
Pandemic Emergency Unemployment
Compensation, which provides benefits
for those who have exhausted their state
unemployment benefits. Third, PUA and
PEUC are continued at the current $300
per week boost to unemployment benefits.
If employers choose not to take advantage of the federal tax credits and offer
paid leave for the reasons discussed above
or an employee does not qualify for unemployment, the employer must rely on federal and state leave laws or its own sick
leave policies. An employer is covered
by the Family and Medical Leave Act if
it employs 50 or more employees in 20 or
more work weeks in the current or previous calendar year. If so, then employees
may be eligible to take unpaid leave under
FMLA if they are incapacitated by COVID-19 where complications arise, or if
they need to care for covered family members who are incapacitated by COVID-19.
Eligible employees of covered employers
could take up to 12 weeks of unpaid leave.
If an employer is not covered by
FMLA, then the employer must default
to its own leave policies. For instance,
PANDEMIC continued on page 36
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Considerations for New Hampshire Employers Hiring Out of State Remote Workers
By Amy R. Resnick
More than a year
into the COVID-19
pandemic and the
corresponding shift
to a predominately
remote workforce,
many
employers
have changed their
opinions about the
success of remote
employment.
Employers have realized
that not only is remote work feasible, it can
also be advantageous in significantly widening the potential pool of applicants and
employees.
A silver lining of the pandemic is that
employers can now interview and hire
the best candidate, even if that candidate
lives hundreds or thousands of miles away.
This is a significant change for many New
Hampshire employers, particularly those
that struggle to find high quality employees. This change also permits employees
working remotely to relocate to an area
they view as more desirable—which was
often unfeasible due to onerous daily commutes.
This change in the workforce brings
new questions for employers, including
which state laws to follow: the state where
the employer is based, or the state where
the employee works?
While there is no simple answer for
all cases, generally employers must follow
the laws of the state where the employee

is located. In several aspects, New Hampshire is more employer-friendly than many
other states, including those in the rest of
New England and the Mid-Atlantic. Accordingly, there are several laws that employers need to be aware of if they decide
to hire remote workers outside of New
Hampshire.

Wages

One of New Hampshire’s most prominent lures for employers and employees
alike is the lack of an income tax. While
it depends upon specific state laws, frequently when employees live and work in
different states, an employee pays income
tax to the state where she or he works and
then is eligible to receive a tax credit in his
or her home state to avoid double taxation.
This is known as a “convenience of the employer” rule. Many New Hampshire sala-

ries are calibrated to account for its lack of
income tax. If an employee lives in a state
where she or he is obligated to pay income
tax, the employee may require or demand
a higher wage to accommodate this difference. In October of 2020, the State of New
Hampshire filed a Motion for Leave to File
a Bill of Complaint in the Supreme Court
of the United States to address this issue
and the legality of “convenience of the
employer” rules under the Court’s original
jurisdiction in New Hampshire v. Massachusetts, Docket No. 220154. Massachusetts claims that its taxation rule simply
preserves the tax revenue it was receiving
prior to COVID-19. Several states have
submitted amicus curiae briefs in support
of New Hampshire. As of this writing, the
Court has not issued any ruling in this matter.
Another benefit New Hampshire em-

Our firm has thousands of partners.
We call them clients.
Working together isn’t just another way to discover
the best solutions for our clients’ employment and
labor law needs, it’s the only way we know.

ployers enjoy is a low minimum wage of
$7.25 per hour. This is in stark contrast to
our neighbors, which all have a minimum
wage over $11.00 per hour. An employer
must pay an employee at least the minimum wage in the state in which the employee works. Similarly, each state has
specific laws on the methods of payment,
timing of payment, and what needs to be
included on a wage statement. For example, in Massachusetts, if an employee is
terminated or laid off, she or he must be
given his or her final paycheck on the same
day as the separation, which is different
than the New Hampshire rule that requires
employers to issue final paychecks to terminated employees within 72 hours.

Paid Leave

New Hampshire employers are not
required to provide paid leave for sick,
family, or parental needs. All three of New
Hampshire’s border states, and a growing
number of states nationwide, require some
form of paid leave be provided to employees. Whether a New Hampshire employer
has an obligation to provide a required
paid leave of another state for a remote
worker will depend upon the specific laws
of the state where the remote employee
is working. For example, New York Paid
Sick Leave must be provided to employees physically working in New York, even
if the employer is located outside of New
York. Likewise, with limited exceptions,
Massachusetts’ Paid Family and Medical
WORKERS continued on page 38
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First Amendment versus the Civil Rights Act: A Clash of Titans
By Charla Bizios Stevens
In the past several years a number
of religious accommodation cases have
reached the U.S. Supreme Court, an interesting trend where
the religious beliefs
and rights of individuals and businesses
conflict with other
fundamental rights
of employees, students, and even the
public. The cases have received tremendous publicity and have stirred rancorous
debate in classrooms, bar rooms, and on
talk radio. The social media soundbites,
however, sometimes miss the subtle and
not-so-subtle legal arguments along this
collision course.
In 2014, the Supreme Court decided
the case of Burwell v. Hobby Lobby Stores,
Inc., 573 US 682 (2014) ruling that Hobby
Lobby’s owners’ religious beliefs trumped
their employees’ rights to health insurance
coverage for contraception as required by
the Affordable Care Act. The Court ruled
5-4 that the Religious Freedom Restoration Act of 1993 allowed the for-profit
company to deny this coverage to its employees.
This was followed by Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights
Commission, 584 US (2018), a 7-2 decision which permitted a bakery owner to

refuse to bake a cake for a gay couple’s
wedding. However, rather than deciding
whether free exercise or free speech rights
are violated by forcing a business to provide services to a couple with whose lifestyle the owners do not agree, the Court
ruled for Masterpiece Cakeshop concluding that the Colorado Civil Rights Commission demonstrated impermissible hostility to religion in finding in favor of the
couple. Noteworthy is that by this time the
Supreme Court had affirmed in Obgerfell v.
Hodges, 576 U.S. 644 (2015) that gay couples have the fundamental right to marry.
Supreme Court scholar Erwin Chemerinsky in his analysis of Masterpiece Cakeshop opined that “all antidiscrimination
statutes pose a tension between equality
and liberty.” More precisely, “Is a business’s freedom to choose its customers [or
employees] more important than the government’s interest in stopping sexual orientation discrimination?”

By 2020, the Court had also decided
Bostock v. Clayton County, GA, 140 S.Ct.
1731 (2020) ruling that Title VII prohibits
employment discrimination based on lesbian, gay, bisexual and transgender (LGBTQ) status.
Last year, in Our Lady of Guadalupe
School v. Morrissey-Berru, 140 S.Ct. 2049
(2020) the Court, held that the “ministerial exception” which was established in
the Hosanna-Tabor Evangelical Lutheran
Church & School v. EEOC, 565 U.S. 171
(2012) precluded two teachers, employed
by different Catholic schools, from pursuing employment discrimination claims.
The ministerial exception bars ministers
from suing churches and other religious institutions for employment discrimination.
Although the teachers were not ordained
ministers, the schools in the consolidated
cases argued that the exception nonetheless
applied because the teachers played a key
role in teaching religion to their students.

The Supreme Court, in a 7-2 vote, agreed.
Things got more interesting when the
Equal Employment Opportunity Commission (“EEOC”) proposed an update to its
2008 guidance on religious discrimination
in the workplace. The commission voted
3-2 (with the two democratic members objecting) to finalize it on January 15, 2021,
just days before President Biden took office. The EEOC was clear that the guidance
was being updated in large part due to the
Our Lady of Guadalupe decision.
The EEOC routinely issues guidance,
which does not have the force of law, on a
number of workplace issues. Guidance is
routinely relied upon by employers, courts,
and investigators reviewing charges of discrimination in interpreting the federal antidiscrimination laws.
The Biden EEOC, with new leadership, could further modify or withdraw the
proposed guidance or simply refocus its
enforcement efforts differently.
On March 5, the Massachusetts SJC
ruled in DeWeese-Boyd v. Gordon College
that the “ministerial exception” does not
apply to an associate professor of social
work at a private Christian liberal arts college, and she should be allowed to pursue
her claims that the school retaliated against
her for her vocal opposition to the school’s
LGBTQ+ policies. The SJC specifically
noted that the facts of Hosanna Tabor and
Our Lady of Guadalupe were “materially
different” in that DeWeese-Boyd was neiTITANS continued on page 38
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The Protect the Right to Organize Act: Reshaping Federal Labor Law
By Mark Broth
The
National
Labor Relations Act
(NLRA) was enacted
in 1935. The NLRA
was the first significant federal effort to
establish and protect
the rights of private
sector workers to organize and engage in
collective bargaining
with their employers.
The Act established the National Labor Relations Board (NLRB). In its 85-year history, the Act has only seen one significant
amendment. In 1947, following a wave of
strikes as the nation converted from a war
time economy, Congress passed the TaftHartley Act. 			
Taft-Hartley was intended to curb
the power of labor unions by prohibiting
jurisdictional and secondary strikes, prohibiting closed shops, allowing states to
enact right-to-work laws which prohibit
compulsory union membership, exempted
supervisors from the right to organize, and
allowed employers to mount anti-union
campaigns in the workplace. Despite these
new restrictions, union membership continued to grow. By the mid-1950’s almost
one third of the private sector workforce
was unionized.
With the exception of the public sector, where unionization has continued to
grow, the number of unionized workers

ers to disclose their relationships with law
firms engaged to provide legal advice during a union organizing campaign if that
advice, directly or indirectly, could be considered “persuader” activities. Law firms
providing assistance to employers would
also be required to make financial disclosures under the Labor-Management Reporting and Disclosure Act.
If enacted, the PRO Act would not
merely level the playing field, but would
create an environment that could invite a
resurgence of organized labor in the private sector. Congressional passage is far
from certain and an override of the Senate
filibuster rules would likely be necessary.
If passed, labor lawyers will need to throw
out the traditional playbook for dealing
with organizing campaigns and employers
will need to adopt new strategies if they
want to convince employees that workplace fairness can be achieved without collective bargaining.

The Biden administration’s Protect the Right To Organize (PRO)
Act (HR 842), which passed the House on March 9, 2021 and is
now awaiting Senate action, resurrects and expands on aspects
of the EFCA.
has been on a steady decline. In 2020, only
6.3 percent of the private sector workforce
was unionized. This decline can be attributed to a variety of causes, including the
loss of manufacturing jobs overseas, automation, cultural shifts, more sophisticated
union avoidance campaigns, the spread of
right-to-work legislation, and the advent of
other state and federal laws expanding and
protecting the rights of workers.
Recent Democratic administrations
have attempted to amend the NLRA in
order to make it easier for employees to
organize. The Employee Free Choice Act
(EFCA), introduced during the Obama administration, provided that unions could
be certified based on card checks without
holding a secret ballot election. It further
required collective bargaining to begin
within ten days of union certification and
provided for binding arbitration if the
union and employer were unable to reach
a collective bargaining agreement within
ninety days. Ultimately, the EFCA was not
enacted and, in fact, the Trump-era NLRB
issued several decisions that overturned
long established employee protections.
The Biden administration’s Protect the
Right To Organize (PRO) Act (HR 842),
which passed the House on March 9, 2021

and is now awaiting Senate action, resurrects and expands on aspects of the EFCA.
For example, the PRO Act would expand
the definition of “employee” to allow certain front line supervisors and independent contractors to belong to labor unions.
While not replacing secret ballot elections,
the PRO Act streamlines and accelerates
the process for holding elections and limits the ability of employers to mount union
avoidance campaigns. For example, “captive audience” meetings would no longer
be permitted. Significantly, the PRO Act
would overturn portions of Taft-Hartley
by stripping states of the ability to enact
right-to-work laws and allowing unions
to engage in secondary picketing and intermittent strikes. Employers would also
be prohibited from permanently replacing
employees who engage in an economic
strike. Like the EFCA, the PRO Act would
require employers and unions to engage
in binding arbitration if they are unable to
reach a first collective bargaining agreement within a brief window. The NLRB’s
remedial authority would be expanded to
allow for liquidated damages, civil penalties, and personal liability for corporate
directors and officers who violate the Act.
The PRO Act would also require employ-
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y Remote Work from page 27
vaccination due to a medical condition (and/
or an employee that is unvaccinated for religious purposes) by creating separate and unequal working situations. Instead, employers
should focus on safety precautions for all employees that return to the workplace and/or
remote work policies that would not have potentially discriminatory effects. Segregating
vaccinated and non-vaccinated employees
by shift, team or location can also raise the
risk of a bias claim, and should be carefully
considered and only implemented based
on a strong argument that such segregation
is necessary for worker or customer/client
safety and cannot be achieved through other
methods. The same concern would apply to
identifying vaccinated versus unvaccinated
employees though badges or differentiated
office space.

Discrimination on the Basis of Age

Employers should also consider the
protections against age discrimination in
the employment context when developing
and administering remote work policies. For
private employers with 20 or more employees, state and local governments, employment agencies, labor organizations and the
federal government, the Age Discrimination
in Employment Act of 1967, codified at 29
U.S.C. Chapter 14, prohibits discrimination
based on age for employees who are age 40
or older. New Hampshire’s Law Against Discrimination also prohibits age discrimination
related to employment. While it has been
found by the Centers for Disease Control and

Prevention that individuals age 65 and over
are at higher risk of contracting a severe case
of COVID-19, employers cannot exclude
employees from the workplace simply based
on age, even if well-intentioned. Additionally, while reasonable accommodations are
not required under the ADEA, certain medical conditions of an employee age 40 or over
could trigger protection of an individual under the ADA and/or the New Hampshire Law
Against Discrimination as a qualified disability, which would require an employer to
analyze the considerations described above
when deciding on any continuation of remote
work or other flexible work arrangements.

Creation and Application of
Remote Work Policies

Keeping the specific guidance set forth
above in mind, employers should generally
aim to create and apply remote work policies
that apply to all employees, if possible, or
that apply across classes of employees specific to job duties. As individuals approach
an employer with specific requests, employers should examine and document each situation on its own and be mindful of compliance
with any discrimination laws that may apply,
such as those set forth above.
Alexandria Russell is a senior associate attorney at Rath, Young and Pignatelli. Ken
Bartholomew is a shareholder at Rath,
Young and Pignatelli and chair of the firm’s
health care law practice group. Both Alexandria and Ken are members of the firm’s labor
and employment and health care law practice groups.

y Cases from page 28

y Pandemic from page 32

Publicly, the governor has denied any
intentional misconduct. He said he “never
knew at the time [he] was making anyone
feel uncomfortable.” That is irrelevant. It’s
not about the intent of the actor – it’s about
the impact on the target or bystander. Even
if he was unaware the effect his conduct had
on others, what matters is how a reasonable
person would have perceived that conduct.
While expressing regret and remorse is
good, it carries no weight in deciding whether misconduct occurred, or a policy has been
violated.
Allegations that a high-ranking executive in the private or public sector has engaged in sexual misconduct with employees
and, worse, created a toxic culture permeated with such conduct and retaliation, are
disturbing and need to be taken seriously.
Following standard practices, the investigators should conduct interviews and assess
all available evidence before reporting findings. In the end, a fair process leads to the
right result.

employees may use accrued sick time,
paid time off, or unpaid leave. If the employee is out for a significant amount of
time because the individual has a serious
case of COVID-19 or is suffering from
the long-term impacts, then short-term
disability may be an option if offered by
the employer. If so, the employee must
meet the elimination period and must be
unable to work as a direct result of the
virus. Employees may also be wise to
consider whether long-term impacts from
COVID-19 require a reasonable accommodation under the various disability discrimination laws.
Ultimately, there is no indication that
the COVID-19 virus or variants will suddenly disappear, and so employee leave
issues related to the virus are something
employers are left to deal with for a while,
perhaps even after the federal programs
end. Evolving paid time off policies
have now become critical for the health
and well-being of employees. Employers should take time to analyze both the
federal and state leave requirements and
their own leave policies so that they can
manage these issues and thereby enable
employees to continue working to their
maximum potential.

Julie Moore is the founder of Employment
Practices Group (www.EmploymentPG.
com). She’s a former chair of the New
Hampshire Bar’s labor and employment law
section and has been a member of the Bar
since 1992. She was inducted into the College of Labor and Employment Attorneys
in 2013 and is admitted to practice in New
Hampshire, Massachusetts and New York.
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y Workplace from page 29
on the federal illegality of cannabis.

Cannabis and the Workplace – A
New Hampshire Employer’s Guide

While the issue of accommodation
remains cloudy and complicated, several
considerations will help employers adhere
to legal requirements, avoid litigation, and
safeguard workplace safety and productivity.
When an employee requests an accommodation for medical marijuana use, a
statutorily protected disability may be underlying. Under federal and state disability
laws when a disabled employee requests a
reasonable accommodation employers must
engage in an “interactive process” with the
employee. That process considers the essential functions of the position and whether
accommodation is indeed reasonable. While
the analysis can be involved, in short, an accommodation is reasonable unless it would
represent an undue hardship to the employer
or a direct threat of harm to the employee
or others. In the case of cannabis use the
question should be whether the use of medical marijuana use would impair work performance or impose a serious safety risk.
However, the Americans with Disabilities
Act still provides that the use of an illegal
drug cannot be a reasonable accommodation. Marijuana is still considered a schedule 1 narcotic under federal law. But what
about medical marijuana use off site and off
work hours?

Employers may still prohibit marijuana
use at work, deny on-site marijuana use as
a reasonable accommodation, and discipline
employees for being under the influence of
cannabis at work. That said, off duty use of
cannabis, especially in positions that are not
considered safety sensitive, may be something that employers may soon no longer
control or use to justify adverse employment decisions.
Given Appeal of Panaggio, it is hard
to predict whether New Hampshire courts
would recognize a claim for wrongful termination or retaliation for off-site marijuana
use, where an employee is not actually impaired while working.
Employers subject to laws that require
a drug-free workplace (such as for safetysensitive or federally regulated positions)
are still able to refuse to hire or take adverse
action against an employee for marijuana
use but smoke signals from Washington
suggest that change, in the form of changes
to federal drug laws with regard to marijuana, may be in the wind. In the meantime, as
we emerge from the pandemic, return to the
new normal in the workplace, and start to
address employee mental health and wellness issues, employers may need to take a
fresh look at their policies regarding marijuana use.
Jim Reidy is a Shareholder and Chair of
Sheehan Phinney’s Labor and Employment
Practice Group. Madeline Hutchings is an
associate in the firm’s Estate Planning and
Family Law Practice Group.

y Jenga from page 30
crimination includes sexual orientation and
sexual identity, Bostock swatted away confusion on how to prove regular (non-mixedmotive) discrimination and retaliation cases
under Title VII. I call it “Civil Rights Jenga”:
one can pull out different sticks to topple the
pile; each is a separate “but for” cause. Justice Gorsuch wrote:
“ In other words, a but-for test directs us
to change one thing at a time and see if
the outcome changes. If it does, we have
found a but-for cause.
This can be a sweeping standard. Often,
events have multiple but-for causes. So,
for example, if a car accident occurred
both because the defendant ran a red
light and because the plaintiff failed to
signal his turn at the intersection, we
might call each a but-for cause of the
collision. When it comes to Title VII, the
adoption of the traditional but-for causation standard means a defendant cannot
avoid liability just by citing some other
factor that contributed to its challenged
employment decision. So long as the
plaintiff ‘s sex was one but-for cause of
that decision, that is enough to trigger
the law.
No doubt, Congress could have taken a
more parsimonious approach. As it has
in other statutes, it could have added
“solely” to indicate that actions taken
“because of” the confluence of multiple
factors do not violate the law. Or it could
have written “primarily because of” to
indicate that the prohibited factor had

to be the main cause of the defendant’s
challenged employment decision. But
none of this is the law we have.” (citations omitted) (Emphasis added)
Deb: So, do you interpret this to mean that
summary judgment will not be granted for
employers when there is any evidence of discrimination, regardless of solid evidence of a
non-discriminatory reason for the action?
Nancy: Correct. Justice Gorsuch wrote,
“Often events have multiple but-for causes.”
Employees need not prove that discrimination was the primary, sole, main or even the
most important trigger for the action. Mixedmotive pleading and McDonnell Douglas
burden shifting may disappear. The employee can escape summary judgment and can receive full damages at trial without having to
offer any evidence disproving the employer’s
nondiscriminatory reason/s, because both
the discriminatory and non-discriminatory
reasons can be true, “but for” motivations.
Debra Weiss Ford is managing principal and
litigation manager of the Portsmouth, New
Hampshire, office of Jackson Lewis P.C. She
has more than 35 years of experience representing employers.
Nancy Richards-Stower is a solo practitioner
at her Merrimack, New Hampshire, employee rights law office with over four decades of
employee advocacy experience.
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y Workers from page 33
Leave covers employees living in Massachusetts who are working remotely for an
employer in another state.

as the actions are not discriminatory. This
ability to test freely without specific procedures and paperwork could disappear with
the hiring of non New Hampshire workers.

Background Checks

Drug Testing

Drug testing laws vary widely from
state to state. This is another example of
an employment area where an employer
needs to be aware of the specific state law
of the remote worker to determine what
testing can be done, if any. Currently, New
Hampshire does not have a drug testing
law, so employers are able to test and make
decisions based upon those tests, as long

Similar to drug testing, the rules
for criminal background checks, credit
checks, and the like, differ from state to
state. New Hampshire has several specific
laws regarding background checks and requirements for specific industries such as
the Residential Care and Healthy Facility Licensing Law; Child Day Care, Residential Care, and Child Placing Agencies
Law; and the Licensing of Sales Finance

NANCY M. CAVALIERI
cfe certified fraud examiner
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• Fraud Prevention
• Fraud Investigation
• Litigation Support
• Evidence Driven
DRILLING DOWN
FOR FACTS

(603) 986–3836
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Companies and Retail Sellers of Motor Vehicles Law. Other than those specified industries, New Hampshire permits employers to conduct criminal background checks
and has very minimal limitations on the
use of credit reports by employers under
the New Hampshire Fair Credit Reporting
Act. Depending upon the remote worker’s
location, a New Hampshire employer may
need to modify its practices regarding
background checks.

As the pool of potential employees expands via the acceptance of remote work, it
is crucial for New Hampshire employers to
analyze the pros and cons of such decisions
and how additional human resources and
legal needs may be required.

y Titans from page 34

not ordained or commissioned, not held
out as a minister, was not required to undergo formal religious training, pray with
her students, participate in or lead religious
services, take her students to chapel services, or teach a religious curriculum.
The SJC also rejected Gordon College’s argument that all its employees
should come under the ministerial exception as too broad an interpretation which
would allow religious organizations to
simply ignore secular anti-discrimination
laws.
The Supreme Court will likely see
more cases of this nature in the coming
years as both religious and non-religious
organizations grapple with the inevitable
tug that comes with balancing the rights of
all.

ther hired to be a minister or a teacher of
religion in a primary or secondary school
environment as in those cases. In Hosanna-Tabor, the employer was an Evangelical Lutheran church and school, and the
plaintiff was a “called” teacher, who had
undergone formal religious training and
accepted a formal call to religious service.
She and her employer both viewed her as
a minister, and her employment documents
described her as such. The two teachers
in Our Lady of Guadalupe worked in an
elementary school where they taught all
subjects, including religion. They were expected not only to teach the faith to their
students but also to guide them “by word
and deed” toward the goal of living their
lives in accordance with the Catholic faith.
They prayed with the students, attended
Mass with them, and prepared the children
for participation in other religious activities.
As a Professor, DeWeese-Boyd was

Amy Resnick is an employment lawyer for
Downs Rachlin Martin PLLC in Lebanon,
New Hampshire.

Charla Bizios Stevens practices in McLane
Middleton’s Employment Law Practice
Group, Education Law and Health Care
Practice Groups. She can be reached
at 603-628-1363 or at charla.stevens@
mclane.com
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Court News

Complaint Alleges Systemic Breakdown with the Handling of
New Hampshire’s Unemployment Cases
Facebook group shares stories and offers advice for those seeking help with unemployment benefits

By Scott Merrill
A complaint filed with the Merrimack
County Superior Court on March 26 alleges
the state imposed an illegal tax on a Rye man
by requiring him to pay back nearly $5,000
in unemployment benefits he received in
2020.
The complaint chronicles a history of
what it refers to as the state government’s
failure to protect the citizens of New Hampshire during a pandemic. The agency responsible for handling unemployment claims for
the state is New Hampshire Employment Security.
Experiences with NHES, recounted
by members of the Facebook group N.H.
Unemployment during COVID-19, add anecdotal support of this failure for thousands
of Granite Staters, said former Assistant Attorney General Michael Lewis. Members of
the group have described being treated with
disrespect and with not receiving timely responses to questions about their benefits or
overpayment appeals.

A case of illegal taxation and missed
opportunities

Lewis, who is representing the plaintiff
in the complaint, said his client’s case illustrates the state’s and NHES’s systematic
failure to protect citizens from unnecessary
economic burdens during the pandemic, and
is denying his client’s right to due process.
“Many people are reaching out to us
about this issue. We were behind last March
and then it hit us, and we didn’t engage in
a New Hampshire tailored approach at that
time. This would have identified the vulnerable areas and would have been more thoughtful and careful about the economy,” Lewis
said. “We suffered a massive economic
shock and the way the government is paying
for it now is with a 100-percent-rate income
tax on unemployment insurance claimants
like our client.”
Claude Pottier, the plaintiff in the case,
was furloughed from his job at Private Jet
Services in March 2020 and applied for unemployment insurance benefits. He began
receiving benefits later that month and did so
until taking a job with UPS in October 2020,
where he contracted COVID-19, the complaint states.
Then, on Dec. 30, 2020, the complaint
alleges Pottier, a senior citizen, received contradictory information from NHES as part
of its “Holiday Season Determinations” and
was informed he was both “eligible” and “ineligible” for certain unemployment benefits
during the period he had been collecting. On
January 19, 2021, he received an “Overpayment Demand Letter” claiming he had received overpayments totaling $4,859.
Pottier was one of more than 172,000
who filed for unemployment benefits in
New Hampshire from March through May
of 2020 when the state’s unemployment rate
rose to 16 percent.

NHES was warned this
could happen

Former New Hampshire legal aid attorney Dan Feltes said overpayment cases could
be easily fixed if Gov. Sununu would waive
the overpayment liability for individuals as
he did with an executive order for businesses.
“Gov. Sununu waived liability for the increased payout for expanded unemployment
NEW HAMPSHIRE BAR NEWS

for employers and I don’t disagree with that.
What I disagree with is that he didn’t do the
same for workers and didn’t provide peace
of mind to workers,” Feltes said. “Instead,
not only did he not give them peace of mind,
now he’s coming back on over 10,000 New
Hampshire workers forcing them to pay back
the benefits that he provided them. That’s just
wrong. It’s gross.”
Feltes wrote a letter in March 2020 to
NHES Commissioner George Copadis and
Gov. Sununu that recommended the minimum weekly allowance for unemployment
be lifted from $32 to $250, and that a statute regarding individuals facing liability for
overpayments be waived.
“As you may recall, after New Hampshire Employment Security expeditiously
provided unemployment insurance benefits
during the Great Recession, some workers
were then asked—down the road—to repay
some or all of the benefits they received,” the
letter states. “In an abundance of caution, I respectfully ask you to acquire assurance from
the U.S. Department of Labor that workers
receiving unemployment insurance under
your guidance today will not be required to
pay back benefits.”
Feltes, who now works for mediation
firm Hess Gehris Solutions, said he is still receiving phone calls from people who are receiving non-descript general notices without
“rhyme or reason.”
“What is the explanation? Are they just
randomly picking them? Is there a systemic
computer problem? Because there are computer problems. There are great people at the
department who have a terrible computer
system. The system wasn’t updated during
the pandemic. And self-employed people fell
through the cracks and weren’t receiving unemployment during the pandemic.”

Advocating for those seeking relief

The complaint filed on behalf of Pottier states that by mid-April 2020, DES had
only managed to pay out some 70 percent of
what it owed to New Hampshire workers,
not counting the extra $600 weekly payment
under the Coronavirus Aid, Relief, and Economic Security Act, or “CARES Act,” which
NHES failed to distribute until more than
three weeks after it was due.
Citing New Hampshire Public Radio
and the New Hampshire Business Review,
the complaint describes claimants’ experiences with NHES’s system for processing
their claims for relief as a “nightmare,” “an
endless loop,” and “like five different websites from 2001…mashed together.”
Stephanie McKay hosts a Facebook
group called N.H. Unemployment during
Covid-19 that helps people network and navigate the state’s unemployment system. She
said there is a fear for some that speaking up
about their problems will result in a denial of
benefits.
“NHES has been less than forthcoming with information. Many are afraid that
should they ‘stir the pot’ NHES will send a
sudden overpayment notice or suddenly deny
their benefits. Honestly, my opinion is that
it’s a slight overreaction, but the fear is real.
It’s valid to them and as they are already on
a ledge, they don’t need something pushing
them off the cliff.”
McKay, whose issues with New Hampshire’s unemployment system were resolved
in July, says many “aren’t as lucky.”

“There are so many who do not know
how to advocate for themselves and don’t
know there are higher powers and resources
available to them. I try to be that person. I
advocate for those that are afraid to use their
voice.”

Frustration and confusion
for claimants

Joe Luscomb, 33, a member of the Facebook group, said that when he recently reapplied for a new benefit year he was met with
scorn.
“When I called NHES to follow up with
why my pay was being held I explained to
the gentleman that it was extremely rough
with two kids and bills piling up with no clear
explanation as to when or why my pay would
be released. I was told, ‘Well, you should do a
better job at saving your money,’” Luscomb
said. “That was the most unprofessional response I’ve ever heard in my life and I was
deeply hurt considering this guy has no idea
what I have been through this year during the
pandemic that I have no control over.”
Luscomb, who lives in Rockingham
County with two young children, was laid off
from his job as a manager in a restaurant last
year. Like many others in the group, his story,
includes a stressful and time-consuming process and inconsistent communications with
NHES staff.
“On top of being spoken to rudely and
getting attitudes that make you feel like
you’ve ruined their day, there has also been
no clear communication with the staff members. Half the time they tell you something
completely different than the last person you
spoke with.”
And having to reapply and then wait for
benefits to begin again only adds to the “anxiety, sick-to-the stomach feeling” Luscomb
said he experiences every Monday night
when checking to see if his status has been
updated.
“Myself, along with a lot of other people
that had to reapply, are now going two plus
weeks with our pay held and no clear explanation of when we will see this pay. These
types of situations need to be addressed,” he
said.
While the stress of navigating the system has taken its toll, Luscomb said being
part of the Facebook group has provided him
some hope.
“The group has been a huge help and
I am supposed to be going back to work In
June, so I look forward to that as I love what I
do for work and I won’t have to deal with the
stress of unemployment. But these types of
things need to be held accountable as they are
messing with our livelihood and putting extreme stress and anxiety on a lot of people.”
Like Pottier, who declined to be interviewed for this article, others in the group
have been told by the state they must repay
thousands of dollars.
Mariah Olmstead, 25, is a college senior
studying journalism in New Hampshire. She
received a bill for $16,000 in overpayments
last August.
“Obviously there was no way I could
pay that, and I wasn’t going to give them
a single cent of money. So that’s why I appealed,” Olmstead said. “But also, because
they were accusing me of quitting my job
without good cause even though NHES
knew I quit because I’m high risk and they
had a doctor’s note that I sent them on file.”
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Olmstead said she spent months on the
phone and writing to NHES to find out why
her claims were being denied last year. She
eventually learned she was eligible for Pandemic Unemployment Assistance, which is
federal money available for those affected
by the pandemic. When she brought this up
to NHES she said they claimed they were
“dealing with it.”
“I started getting frustrated so I e-mailed
[NHES Deputy Commissioner] Richard
Lavers. He fixed the issue for me and then
finally I got my first payment, and all my
back-payments in July,” Olmstead said, adding that this was nearly 19 weeks after she
initially filed.
Then, in August, she said she was suddenly denied and was asked to pay the state
$16,000. At that point she reached out to Lavers again but never heard back.
“I wrote him a total of four emails. The
first two were me explaining why I was eligible for PUA when they kept denying me,
and it took him [weeks] to respond. When
he finally did, it worked out. But then when
I emailed him regarding my appeal and the
$16,000 that NHES was saying I ‘owed’ he
never responded to any of my emails.”
While attempting to contact NHES again
to find out the time of her appeal Olmstead
said she was running out of money and panicking. After contacting U.S. Sen. Maggie
Hassan’s office, Olmstead said Hassan’s office was able to expedite her appeal hearing,
which she won. The reason for the successful
appeal, she said, came down to an error made
by NHES as well as a letter from her former
manager.
“My tribunal speaker said I won my appeal within the first 30 minutes of my hearing
because apparently not only did my payroll
get me confused with another coworker and
basically blamed for no reason, but my manager, who was furious with NHES also wrote
a letter explaining that I did in fact quit with
good cause. I also had my doctor’s note as
evidence, as well as a note from my college.”
Olmstead said she wants justice for
others who have had experiences like hers.
While her overpayment appeal has been settled, like Luscomb, after refiling for benefits,
she is now on a “pay-held” status.
“What doesn’t make sense is why they
even hold my pay in the first place if I’m
just basically continuing my claim from last
year. It’s all the same information. They also
said my pay will typically be held for a week
while they review my claim, but last time my
pay was held for 19 weeks so we’ll see what
happens.”

The story remains to be told

Like the experiences of many individuals in the Facebook group, Lewis said Pottier did everything he was supposed to do,
including looking for work, while claiming
unemployment benefits.
“The whole story about the pandemic
has yet to be told. There has been a lot of
rosiness around the state’s response and I disagree with that view vigorously,” Lewis said,
alluding to numerous cases like his client’s.
“They’re going to say we were overwhelmed; we were engaging in triage and
still are. The record is not going to be good to
the state on this.”
Governor Sununu, NHES Commissioner George Copadis, and Deputy Commissioner Richard Lavers, did not respond
immediately for comment.
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Supreme Court At-a-Glance
March, 2021
STATE EDUCATION
Contoocook Valley School District, et.
al. v. The State of New Hampshire, et al.,
No. 2019-0500
March 23, 2021
Affirmed in part, and Reversed and Remanded in part.
• Whether the trial court erred in resolving the merits of the Plaintiffs’ claims
on summary judgment without significant discovery.
While this case involves the complex
and historical issue of adequate publicschool funding, the Court ultimately decided the case on the narrow issue noted
above, without reaching decisions on the
merits of the case.
The merits of the Plaintiffs’ arguments
relate to the amount of base adequacy aid,
and whether it fails to sufficiently fund an
adequate education as guaranteed by the
New Hampshire State Constitution. The
issues before the Court relate to appeals
filed by the Plaintiffs and the Defendants,
denying and granting multiple different
motions, including motions to dismiss
claims and parties, and cross-motions for
summary judgment.
The Court began its analysis by reviewing the State’s appeal of the trial
court’s denial of its Motion to Dismiss for
failure to state a claim. In concluding that
the trial court did not err, the Court concluded that the claims found in the Plaintiffs’ Amended Petition, when viewed in
the light most favorable to the Plaintiffs,
“are reasonably susceptible of a construction that would permit recovery.” Therefore, the Court affirmed the denial of the
State’s Motion.
The Court next analyzed the crossmotions for summary judgment. Much
of the Court’s review addressed whether
certain sections of legislative history, and

reports generated by the legislature should
or could be considered substantive law in
the underlying case. The Court ultimately
made determinations that sections of the
legislative history and reports were not
substantive law and had, therefore, been
improperly relied upon by the trial court.
For that reason, and the genuine issues
of material fact, the Court found that the
underlying merits of the case were not yet
ripe for summary judgment.
The Court also reversed the trial
court’s awarding of the Plaintiffs’ attorney’s fees and upheld the trial court’s
determination that the Governor and the
Commissioner of the Department of Education should not be sued in their individual capacities, as, if they are ordered to
act, it will only be to act in their official
capacities.
Wadleigh, Starr & Peters, P.L.L.C., Michael J. Tierney and Elizabeth E. Ewing
on the brief, and Mr. Tierney orally for
the Plaintiffs. Attorney General Gordon J.
MacDonald, Solicitor General Anthony J.
Galdieri, Senior Assistant Attorney General Lawrence M. Edelman, and Samuel
R. V. Garland on the brief, and Solicitor
General Daniel E. Will orally, for the Defendants. John E. Tobin, Jr. on the brief
and Laflamme Law, PLLC, Natalie J.
Laflamme on the brief for the amici curiae.

CIVIL LITIGATION
Krainewood Shores Association, Inc. et.
al. v. Town of Moulton, et. al., No. 20190719
March 2, 2021
Affirmed in part and, Vacated and Remanded.
• Whether the rule requiring an appeal to
be filed within thirty days includes the
day in which the order to be appealed
is given, and whether the trial court,
after dismissing a case for lack of subject matter jurisdiction could rule on a
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motion to amend a complaint that had
otherwise been dismissed.
The Plaintiffs appealed a decision by
the Town of Moulton’s (the “Town”) Planning Board (the “Board”) approving an
application to construct a condominium
of storage units. The Board approved the
application on Wednesday May 8, 2019.
The Plaintiffs electronically filed their appeal with the Superior Court on Saturday
June 8, 2019. Defendants’ filed a Motion
to Dismiss for lack of subject matter, arguing that the appeal was not timely filed.
While the Defendants’ Motion to Dismiss
was pending, the Plaintiff’s filed their
own Motion to Amend their Complaint,
seeking declaratory relief challenging the
Board’s decision. The trial court granted
the Defendants’ Motion to Dismiss and denied the Plaintiff’s Motion to Amend.
In affirming the trial court’s decision in granting the Defendant’s Motion
to Dismiss, the Court reviewed the applicable statutory language in both NH RSA
677:15 and NH RSA 21:35, finding that
the language in both sections did not contradict one another. While the Court stated
that, “…both statutory interpretations are
reasonable…” it ultimately concluded that
the statutory interpretation offered by the
Defendants made the most sense. The
Court, therefore, affirmed the trial court’s
granting of the Motion to Dismiss, finding
that the Plaintiffs had indeed filed their appeal one day late and were, therefore, time
barred.
In vacating and remanding the trial
court’s denial of the Plaintiffs’ Motion
to Amend, the Court found that, for judicial economy reasons relating to the
liberal doctrine on amendment, the trial
court should have allowed the Plaintiffs to
amend their complaint to add the request
for declaratory relief.
Julie Connolly Law, PLLC, Julie Connolly
on the brief and orally for the Plaintiffs.
Drummond Woodsum & MacMahon, Matthew R. Serge on the brief and orally for
the Town of Moultonborough. Stephan
T. Nix on the joint brief and orally for
TYBX3, LLC.
Appeal of Andrew Panaggio (New
Hampshire Compensation Appeals
Board),
No. 2019-0685
March 2, 2021
Reversed and Remanded
• Whether the Federal Controlled Substance Act preempts New Hampshire
law requiring an insurer to provide repayment for medication related to pain
management.
The Petitioner appeals a decision from
the New Hampshire Compensation Appeals Board (the “Board”) where it determined that CNA Insurance Company (the
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“Insurer”) cannot be ordered to reimburse
the Petitioner for his purchase of medical
marijuana because such reimbursement
would constitute aiding and abetting the
Petitioner in the commission of a federal
crime under the Federal Controlled Substance Act (“CSA”).
The Petitioner suffers from ongoing
pain as a result of a work-related injury to
his lower back. While he has otherwise
qualified as a member of the New Hampshire Therapeutic Cannabis Program, the
Insurer has refused to reimburse him for
his expenses related to procuring his medical marijuana. In its review, the Court
framed the issue as one relating to Federal preemption, first analyzing the issue
under a theory of impossible preemption,
and then reviewing the issue under the obstacle preemption.
In reversing the Board’s determination, the Court specifically finds that the
Insurer is not impossibly preempted by
the CSA in reimbursing the Petitioner for
his expenses related to his medical marijuana. The Court specifically rejects the
argument of the Board and the Insurer that
the Insurer would be aiding and abetting
the Petitioner. The Court draws on decisions from other jurisdictions to conclude
that the “knowingly” requirement of the
crime of aiding and abetting is not met by
the Insurer when the Insurer is required by
New Hampshire law to reimburse the Petitioner.
Similarly, in analyzing the issue of
obstacle preemption, the Court is not persuaded by the Insurer’s conclusory argument that requiring it to reimburse the
Petitioner would, “…frustrate Congress’s
intent to control and regulate the traffic
and use of controlled substances.” As the
Court notes, the Federal government’s
ability to prosecute the Petitioner for possession of marijuana is not impeded by the
Insurer reimbursing the Petitioner for his
expenses related to the medical marijuana.
Shaheen & Gordon, PA, Jared P. O’Connor
for the Petitioner. Tentindo, Kendall, Canniff & Keefe, LLC, Robert S. Martin for
the Respondent. Robinson & Cole, LLP,
Dana M. Horton for American Property
Casualty Insurance Association, as Amicus Curiae.
Daniel Ro v. Factory Mutual Insurance
Company, as Subrogee of Trustees of
Dartmouth College; & Sebastian Lim v.
Factory Mutual Insurance Company, as
Subrogee of Trustees of Dartmouth College, No. 2019-0620
March 10, 2021
Affirmed
• Whether the lack of a landlord tenant
relationship negates the applicability of
the anti-subrogation rule found in New
Hampshire case law.
This matter involves interpretation of
the Court’s prior decision in Cambridge
Mutual Fire Insurance Co. v. Crete, 150
N.H. 673 (2004), wherein the Court adopted the doctrine found in Sutton v. Jondahl, 532 P.2d. 478 (1975). The Court in
Crete adopted the rule found in Sutton that
unless express language exists in the lease
agreement stating otherwise, an insurance
company cannot subrogate against a tenant who negligently caused damage to an
apartment building for which the landlord
had purchased the requisite fire insurance.
In this case, the Plaintiffs were both
NEW HAMPSHIRE BAR NEWS

students at Dartmouth College, both living in separate residence halls, both being
governed by the college policy prohibiting
the use of open flame sources. Despite
this, the Plaintiffs engaged in behavior that
caused a fire to breakout in one residence
hall, causing substantial smoke, fire, and
water damage to the entire building. The
Plaintiffs filed for declaratory relief that
they were the co-insureds of Dartmouth
College, with the Defendant, Factory Mutual Insurance Company (the “Insurer”),
filing counterclaims for negligence and
breach of contract, which the trial court
stayed pending resolution of the action
for declaratory relief. Both parties moved
for summary judgment with the trial court
finding that the rule in Crete applied in the
context of campus housing agreements
with college students.
In rejecting the Insurer’s argument
that Crete was not applicable due to the
lack of a landlord-tenant relationship,
the Court found that the doctrine found
in Sutton was not a rule of property law,
but rather a doctrine regarding the equitable remedy of subrogation. The Court
discussed the relationship similarities, and
ultimately concluded that the relationships
were similar enough such that the rule in
Sutton should be applicable in this case.
The Court rejected the Insurer’s argument that the applicable student handbook, which contained statements indicating that a student could be liable for
damages relating to violations, including
violations relating to fire damage. However, the Court found that in order for the
language in the notice to be applicable, it
would require additional language that explicitly indicated that the student could be
subject to subrogation for damage caused
by fires. The Court also rejected the Insurer’s argument to follow other jurisdictions that follow a balancing test when
determining whether a student should be
liable for damages related to a fire.
Getman, Schulthess, Steere & Poulin,
P.A., Debbie Lorusso Makris on brief and
orally for Plaintiff Daniel Ro. Law Offices
of John B. Schulte, John B. Schulte and
Brandon F. Chase on the brief and John B.
Schulte orally for Plaintiff Sebastian Lim.
Monahan & Associates, P.C., Matthew R.
Passeri on the brief and orally for the Defendant.
101 Ocean Boulevard, LLC v. Foy Insurance Group, Inc. , No. 2019-0067
March 19, 2021
Affirmed
• Whether the trial court erred in admitting certain exhibits, failing to take action in response to a party’s improper
closing argument, giving jury instructions, giving the jury an incorrect special verdict form, and denying a party’s
motions for a directed verdict and judgment notwithstanding the verdict.
During the course of the trial in the
underlying matter, the trial court admitted
an exhibit over the Defendant’s objections
that the exhibit was irrelevant, improper
hearsay, and highly prejudicial. The trial
court ruled that the exhibit was relevant,
non-hearsay. On review, the Court found
that the trial court had not unsustainably
exercised its discretion, finding that the
trial court had an objective basis to make
its determination.
The Defendant also argued that the
Plaintiff’s closing was improper, in that it
made an appeal to the passion, prejudice
and sympathy of the jury. The Defendant
asserted that misstatements made during
NEW HAMPSHIRE BAR NEWS

the closing warranted a new trial, however, the Court took note of the fact that
the Defendant failed to make an objection
during, or after the closing statement. The
Court further found that, “[a]lthough the
alleged misstatements at issue here are not
nonsensical, ‘they also were not so egregious as to impose upon the trial court an
obligation to intervene.’” The Court, on
this issue, ultimately concluded that the
trial court’s failure to interrupt the Plaintiff’s closing did not amount to plain error
that affected the Defendant’s substantial
rights.
In reviewing the Defendant’s challenges to the jury instructions, the Court
took time to review each instruction that
the Defendant challenged in turn. Ultimately, the Court concluded that the instructions used by the trial court performed
the job of identifying the issues of material
fact, and to explain to the jury in clear and
intelligible language, the proper standards
of law by which it is to resolve them. In
reviewing the Defendant’s further objection to the verdict forms used by the trial
court, the Court found that when the forms
were viewed with the jury instructions, the
objection raised by the Defendant again
failed to produce a reversible error.
Finally, the Defendant appealed the
denial of its motion for directed verdict
and judgment notwithstanding the verdict based on the sufficiency of the evidence. Ultimately, after reviewing each
issue in turn, the majority opinion of the
Court found that the evidence offered by
the Plaintiff was sufficient for the jury to
have found the Defendant liable for the
damages suffered. A dissenting opinion
disagreed, finding that the issue of causation had not been adequately proven by the
Plaintiff.
Cronin, Bisson & Zalinsky, P.C. John G.
Cronin, John F. Bisson, and Daniel D.
Muller, Jr. on the brief, and John G. Cronin orally for the Plaintiff. Upton & Hatfield, LLP, Russell F. Hilliard on the brief
and orally, with Nathan C. Midolo on the
brief for the Defendant.
Petition of New Hampshire Division of
State Police, No. 2020-0005
March 26, 2021
Affirmed
• Whether a party seeking discovery of a
pre-employment background investigation by a police department from a nonparty is required to issue a subpoena,
and whether such discovery is barred
by statutory privilege.
The Division of State Police (the “Division”) appeals a decision by the trial
court granting disclosure of the Division’s
pre-employment background investigation
(the “File”) on Douglas Trottier (“Trottier”). At issue is whether the Court erred
in allowing the discovery of the File, when
Trottier had not issued a subpoena, the
normal tool for obtaining discovery from
a non-party witness, and whether the File
would nonetheless be privileged under the
discovery rules pursuant to statutory privilege that exists to prevent disclosure of the
File.
In the course of litigation that Trottier
has with his previous employer, the Town
of Northfield, Trottier requested the File
from the Division. When the Division did
not release the File to Trottier, rather than
issue a subpoena, Trottier moved, via an
assented to motion, to order disclosure of
the File. The trial court ultimately concluded that the File was subject to disclosure, over the objection of the Division.

In reviewing the trial court’s determination that New Hampshire’s Right to
Know statute was not dispositive of the
issue, the Court found that the trial court
had correctly determined that the pleadings were related to a discovery request
in ongoing litigation rather than a Right
to Know petition. The Court also found
that, despite not being issued a subpoena,
the Division had not been prejudiced by
Trottier’s methods. Specifically, the Court
looked to the process and readily determined that the Division had received the
same amount of due notice that it would
have received had a subpoena been issued.
In determining that the trial court had
correctly ruled that the statutory privilege
is found in New Hampshire RSA 516:36,
the Court rejected the Division’s argument
that the File fell within the definitions that
the statute addressed, specifically that the
File was a “pre-employment” file, and not
an employment file as defined by the statute. As such, the Court concluded that the
File was subject to discovery.
Attorney General Gordan J. MacDonald,
Solicitor General Daniel E. Will, Senior
Assistant Attorney General Matthew T.
Broadhead and Assistant Attorney General Jessica A. King on the brief, Senior
Assistant Attorney General Matthew T.
Broadhead orally for the New Hampshire
Division of State Police. Davis Hunt Law,
PLLC, Brad C. Davis on the brief and
orally for Douglas Trottier. Cullen Collimore, PLLC, Brian J.S. Cullen on the brief
and orally for the Town of Northfield Police Department.

FAMILY LAW
In the Matter of Michael Greenberg
and Anne Greenberg, No. 2019-0734,
March 24, 2021
Affirmed.
• Whether the trial court erred in including obligor’s vested restricted stock options as income for purposes of a child
support calculation, and whether the
Court exceeded its jurisdiction to apply

such a determination retroactively.
The parties were divorced in 2015.
At the time of the divorce, a Final Order
awarded Mr. Michael Greenberg (the “Obligor”) his employee restricted stock options free and clear of any interest of Ms.
Anne Greenberg (the “Obligee”). However, the Uniform Support Order applied
the child-support percentage on any bonus
that he may receive. As it is relevant for
this case, the Obligor’s employer issued
him restricted stock options that vested on
a regular basis. At the time of the divorce,
the Obligor had not yet cashed-in any of
his options. However, in the time since
the Final Order, the Obligor had cashed
in a number of these options, for a total
amount in excess of $320,000.00.
In 2019, the Obligee moved to revaluate child-support based on a change in circumstance or a three (3) year review. At
that time, the Obligee became aware of the
monies that the Obligor had been receiving
as a result of his cashing-in on the vested
stock interests. The trial court determined
that the options are income for purposes of
child-support, and also determined that the
Obligor had been obligated since the time
of the original Uniform Support Order to
make payments based on the value of the
options.
In rejecting the Obligor’s arguments
on appeal, the Court reviewed the definition of income for purposes of childsupport and determined that the options,
regardless of whether they are cashed-in,
would be considered income for purposes
of child-support. The Court also rejected
the Obligor’s argument that the trial court
had exceeded the scope of the Obligee’s
petition. The Court found that the Obligee’s petition had been constructively
amended, and therefore affirmed the trial
court’s decision.
Brennan, Lenehan, Iacopino & Hickey,
William J. Quinn on the brief and orally
for the Petitioner. Smith-Weiss Shepard
& Spony, P.C., Robert M. Shepard on the
brief and orally for the Respondent.

US Bankruptcy Court Opinion Summary
Note: The full text of the opinion will be available on the Bankruptcy Court’s website at
www.nhb.uscourts.gov.
In re Pitbull Realty Grp. Inc., 2021 BNH 001, issued February 3, 2021 (Fagone, J.) (unpublished) (overruling debtor’s objection to creditors’ scheduled claims where the creditors
were not required to file a proof of claim pursuant to Federal Rule of Bankruptcy Procedure
3003(b)(1) and (c)(2) and holding that the debtor failed to produce substantial evidence
to overcome the scheduled claims’ prima facie validity where the debtor conceded that it
had no dispute with respect to the merits of the claims).
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New Hampshire Supreme Court Advisory Committee On Rules Public Hearing Notice
The New Hampshire Supreme Court
Advisory Committee on Rules will hold
a PUBLIC HEARING at 12:30 p.m. on
Friday, June 4, 2021, at the Supreme Court
Building on Charles Doe Drive in Concord,
to receive the views of any member of the
public, the bench, or the bar on court rules
changes which the Committee is considering for possible recommendation to the
Supreme Court.
Comments on any of the court rules
proposals which the Committee is considering for possible recommendation to
the Supreme Court may be submitted in
writing to the secretary of the Committee
at any time on or before May 27, 2021 or
may be submitted at the hearing on June 4,
2021. Comments may be e-mailed to the
Committee on or before May 27, 2021 at:
rulescomment@courts.state.nh.us
Comments may also be mailed or delivered
to the Committee at the following address:
N.H. Supreme Court
Advisory Committee on Rules
1 Charles Doe Drive
Concord, NH 03301

Any suggestions for rules changes other
than those set forth below may be submitted
in writing to the secretary of the Committee
for consideration by the Committee in the
future.
The changes being considered concern
the following rules:
I.

2020-010. Supreme Court Rule
12-A(1) – Mediation
(This proposal would expand the class
of persons who may conduct mediation of
cases pending in the supreme court.)
1. Amend Supreme Court Rule 12-A(1)
as set forth in Appendix A.
II. 2020-008. Superior Court Rule 12(g)
– Motions for Summary Judgment
(This proposal would amend the
procedure for filing motions for summary
judgment and responses thereto in superior
court.)
1. Amend Superior Court Rule 12(g)
as set forth in Appendix B.

III. 2020-005. Superior and Circuit
Court Rules – Dismissal of Actions
(These proposals would amend the
rules governing the effect of the dismissal of
civil actions in superior and circuit courts.)
1. Amend Superior Court Rule 41 as
set forth in Appendix C.
2. Amend District Division Rule 1.27
as set forth in Appendix D.
3. Amend Probate Division Rule 172
as set forth in Appendix E.
4. Amend Family Division Rule 1.32
as set forth in Appendix F.
IV. 2020-006. NH Rule of Criminal
Procedure 12 – Discovery of
Defendant’s Criminal Record
(This proposal addresses the discovery
of a defendant’s criminal record.)
1. Amend New Hampshire Rule of
Criminal Procedure 12 as set forth in Appendix G.
V. 2020-009. NH Rule of Criminal
Procedure 12(b)(1)(f) – Notice of

State’s Intention to Offer at Trial
Evidence of Defendant’s Prior
Crimes/Acts
(This proposal addresses the State’s
obligation to provide notice of its intention
to offer at trial pursuant to NH Rule of
Evidence 404(b) evidence of other crimes,
wrongs, or acts committed by the defendant.)
1. Amend New Hampshire Rule of
Criminal Procedure 12(b)(1)(f) as set forth
in Appendix H.
New Hampshire Supreme Court
Advisory Committee on Rules
By: Patrick E. Donovan, Chairperson
and Lorrie Platt, Secretary
April 1, 2021
The Appendices may be viewed online
at: https://www.courts.state.nh.us/committees/adviscommrules/notices.htm.

Supreme Court Orders
In accordance with RSA 490:5-a and 5-b,
the Supreme Court hereby appoints Supreme
Court Chief Justice Gordon J. MacDonald to
serve as the Supreme Court representative on
the Court Accreditation Commission, replacing Supreme Court Associate Justice James
P. Bassett. Chief Justice MacDonald is appointed to serve the remainder of Justice Bassett’s term that expires on June 8, 2023.
The Supreme Court designates Chief
Justice MacDonald to serve as chairperson of
the Court Accreditation Commission.
Issued: March 24, 2021
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire
u
LD-2021-0001, In the Matter of
Julie A. Introcaso, Esquire
On March 17, 2021, the court received
a filing from the Attorney Discipline Office
(ADO), which included copies of criminal complaints charging Julie A. Introcaso
with falsifying physical evidence, two class
B felonies, and with tampering with public
records or information, two class A misdemeanors. See RSA 641:6 and :7. Pursuant
to Supreme Court Rule 37(9)(i), when an attorney is charged with any felony, “the court
shall take such actions as it deems necessary,
including but not limited to the suspension
of the attorney.” This court has stated that it
may impose an interim suspension pending
the resolution of criminal charges in accordance with this provision when it is deemed
necessary: (1) for the protection of the public;
and (2) for the preservation of the integrity of
the legal profession. See Reiner’s Case, 152
N.H. 163, 168 (2005) (citing Rule 37(16)
(f)). The ADO’s filing recommends an interim suspension and represents that Attorney Introcaso does not object to an interim
suspension. The court finds that, considering
the nature of the alleged felonies, Attorney
Introcaso’s immediate suspension from the
practice of law is necessary to protect the
public and to preserve the integrity of the legal profession. See Rule 37(9)(i) and (16)(d),
(f). Accordingly, it is hereby ordered:
(1) In accordance with Rule 37(9)(i)
and (16)(f), Attorney Julie A. Introcaso is
42
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immediately suspended from the practice of
law in New Hampshire on a temporary basis
pending further order of this court.
(2) A copy of this order and of the
ADO’s filing shall be served on Attorney Introcaso by first class mail and certified mail,
return receipt requested.
(3) Within 15 days from the date of
this order, Attorney Introcaso may request a
hearing on the issue of whether the interim
suspension should be lifted, which will be
promptly scheduled. See Reiner’s Case, 152
N.H. at 167.
Bassett, Hantz Marconi, and Donovan,
JJ., concurred.
DATE: March 24, 2021
ATTEST: Timothy A. Gudas, Clerk
u
ADM-2020-0016, In the Matter of
Carly M. Cengher, Esquire
On January 4, 2021, Attorney Carly M.
Cengher was suspended from the practice of
law in New Hampshire for failing to comply
with the following New Hampshire bar licensure renewal obligations:
1. Bar Dues and Court Fees - Attorney Cengher had not paid her 2020/2021 bar
dues and court fees, and the $100 in assessed
delinquency fees. See Supreme Court Rule
42A.
2. Trust Accounting Certification - Attorney Cengher had not completed an annual
trust accounting certification, as required by
Supreme Court Rule 50-A, and had not paid
the $300 in assessed delinquency fees.
3. NHMCLE Certification - Attorney
Cengher had not fulfilled NHMCLE requirements of Supreme Court Rule 53 for the reporting year ending June 30, 2020, and had
not paid the $300 in assessed delinquency
fees.
Attorney Cengher filed a petition for reinstatement on February 22, 2021. The New
Hampshire Bar Association has confirmed
that Attorney Cengher’s bar licensure renewal obligations are now satisfied.
Upon review of the petition for reinstatement, the court orders that Attorney Carley M. Cengher be reinstated to the practice
of law in New Hampshire, effective immedi-

ately.
MacDonald, C.J., and Hicks, Bassett,
Hantz Marconi, and Donovan, JJ., concurred.
ISSUED: March 24, 2021
ATTEST: Timothy A. Gudas, Clerk
u
LD-2017-0006, In the Matter of
Ragnar Huffmann, Esquire a/k/a
Ronald Hoffman, Esquire
Attorney Ragnar R. Huffmann’s petition to lift interim suspension is granted. Accordingly, the interim suspension of Attorney
Huffmann, as ordered by the court on August
8, 2017, is vacated, effective immediately.
MacDonald, C.J., and Hicks, Bassett,
Hantz Marconi, and Donovan, JJ., concurred.
DATE:
ATTEST: Timothy A. Gudas, Clerk
u
ADM-2021-0001, In the Matter of
Paul K. Baker, Esquire
Attorney Paul K. Baker was ordered to
appear via Webex video conferencing on December 3, 2020, and again on December 17,
2020, for hearings before Justice Anna Barbara Hantz Marconi to show cause why he
should not be suspended for the following:
1. Bar Dues and Court Fees - Attorney Baker had not paid his 2020/2021 bar
dues and court fees, and the $100 in assessed
delinquency fees. See Supreme Court Rule
42A.
2. Trust Accounting Certification - Attorney Baker had not completed an annual
trust accounting certification, as required by
Supreme Court Rule 50-A, and had not paid
the $300 in assessed delinquency fees.
3. NHMCLE Certification - Attorney
Baker had not fulfilled NHMCLE requirements of Supreme Court Rule 53 for the reporting year ending June 30, 2020, and had
not paid the $300 in assessed delinquency
fees.
On December 3, 2020, Justice Hantz
Marconi ordered Attorney Baker to file his
trust accounting certification form immediately in order to comply with that require-
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ment. The New Hampshire Bar Association
confirmed that Attorney Baker filed his trust
accounting certification on December 15,
2020. As a result, Justice Hantz Marconi
waived the $300 in associated delinquency
fees.
Following the December 17, 2020 hearing, at which Attorney Baker did not appear,
Justice Hantz Marconi granted an extension
until February 16, 2021, for Attorney Baker
to pay his 2020/2021 bar dues and court fees,
and to fulfill his NHMCLE obligations for
the year ending June 30, 2020. On February
8, 2021, the New Hampshire Bar Association
confirmed that Attorney Baker had completed his required NHMCLE minutes and had
filed his NHMCLE affidavit. As a result, the
associated delinquency fees of $300 have
been waived. However, on March 18, 2021,
the New Hampshire Bar Association notified
the court that Attorney Baker’s bar dues and
court fees have not been paid. Accordingly,
Justice Hantz Marconi has recommended to
the court that Attorney Baker be suspended
from the practice of law in New Hampshire.
Attorney Paul K. Baker is hereby suspended from the practice of law in New
Hampshire for failure to pay his 2020/2021
bar dues and court fees, and the $100 in assessed delinquency fees. Attorney Baker is
ordered to notify his clients in writing that he
has been suspended from the practice of law
in New Hampshire and to notify the Attorney
Discipline Office by April 20, 2021, that he
has completed this task. On or before April
30, 2021, the Attorney Discipline Office shall
advise the court if it believes that an attorney
should be appointed to make an inventory of
Attorney Baker’s files and to take action to
protect the interests of his clients.
MacDonald, C.J., and Hicks, Bassett,
Hantz Marconi, and Donovan, JJ., concurred.
ISSUED: March 31, 2021
ATTEST: Timothy A. Gudas, Clerk
u
CORRECTED ORDER
Pursuant to Part II, Article 73-a of the
New Hampshire Constitution and Supreme
Court Rule 51, the Supreme Court of New
Hampshire adopted the following amendNEW HAMPSHIRE BAR NEWS

ments to court rules on February 26, 2021.
This corrected order is being issued to display [bold] text that was inadvertently displayed as [plain] text in Appendix B, Appendix C, Appendix D, and Appendix E.
I.

Technical Amendments

A. Non-payment of Bar Dues and
Annual Fees
(These amendments change the dates
upon which the Bar Association is to report
to the supreme court the names of attorneys
who have not paid annual bar dues or court
fees and the names of foreign legal consultants who have not paid annual fees.)
1. Amend Supreme Court Rule
42A(I)(A) as set forth in Appendix A.
2. Amend Supreme Court Rule 42A(II)
(A) as set forth in Appendix B.
B. Minimum Continuing Legal
Education Requirements
(These amendments make minor changes and clarifications to Supreme Court Rules
53.1 to 53.5 regarding Minimum Continuing
Legal Education Requirements, including
changing the reporting year from the period
from July 1 to June 30 to the period from
June 1 to May 31.)
1. Amend Supreme Court Rule 53.1 C
as set forth in Appendix C.
2. Amend Supreme Court Rule 53.2 B
as set forth in Appendix D.
3. Amend Supreme Court Rule 53.3 as
set forth in Appendix E.
4. Amend Supreme Court Rule 53.4 A 2
as set forth in Appendix F.
5. Amend Supreme Court Rule 53.5 E
as set forth in Appendix G.
C. New Hampshire Rule of Criminal
Procedure 14(b)(2)(A)
(This amendment corrects a spelling error in the rule.)

1. Amend New Hampshire Rule of
Criminal Procedure 14(b)(2)(A) as set forth
in Appendix H.
D. Superior Court Administrative Rules
(These amendments repeal obsolete superior court administrative rules.)
1. Repeal Superior Court Administrative Rules 6-3, 7-1, 7-2, 7-3, 7-4, 7-5, and 9-1
as set forth in Appendix I.
E. District Division Rules
(These amendments revise the headings
of two rules and adopt the small claims rules
on a permanent basis.)
1. Amend District Division Rule 1.8-A
as set forth in Appendix J.
2. Amend the listing in the Table of
Contents for District Division Rule 3.11
(Applicable to Cases Filed On or After the
Implementation of Electronic Filing in Civil
Cases in the District Division) as set forth in
Appendix K.
3. Adopt District Division Rules 4.1 to
4.13 on a permanent basis as set forth in Appendix L.
F.

Supplemental Rules of the Circuit
Court for Electronic Filing
(These amendments update obsolete citations in the Comments to two rules.)
1. Amend the Comment to Rule 11 of
the Supplemental Rules of the Circuit Court
for Electronic Filing as set forth in Appendix
M.
2. Amend the Comment to Rule 12 of
the Supplemental Rules of the Circuit Court
for Electronic Filing as set forth in Appendix
N.
Effective Dates
Pursuant to the February 26, 2021 order,
the amendments to Supreme Court Rule 53.2
B set forth in Appendix D shall take effect
on June 1, 2021. The remaining amendments

took effect on February 26, 2021.
Date: April 1, 2021			
ATTEST: Timothy A. Gudas, Clerk
Supreme Court of New Hampshire
u
Pursuant to its constitutional authority
and powers of general superintendence over
the New Hampshire court system, and upon
consideration of the guidance of federal and
state public health officials as to mitigation
of the ongoing COVID-19 pandemic, the
Supreme Court makes the following orders
concerning entrance to New Hampshire Judicial Branch facilities and courthouses by
persons other than employees and judges.
The New Hampshire Department of
Health and Human Services advises that
domestic travel within the United States, including travel outside of New England, does
not require self-quarantine upon arrival in,
or return to, New Hampshire, regardless of a
person’s vaccination status. Accordingly, the
Supreme Court’s August 21, 2020 order is
hereby revoked to the extent that it required
domestic travelers from outside of New England to self-quarantine for 14 days prior to
entering Judicial Branch facilities and courthouses.
The New Hampshire Department of
Health and Human Services continues to
advise that persons who have engaged in international travel, or travel on a cruise ship,
self-quarantine upon their arrival in, or return
to, New Hampshire. In accordance with this
guidance, the Judicial Branch will allow people who have traveled internationally or on a
cruise ship to enter Judicial Branch facilities
and courthouses after they complete a 14-day
self-quarantine period, as measured from
the last day of travel. This self-quarantine
period does not apply to a fully vaccinated
person who is at least two weeks beyond the

person’s second dose of a two-dose COVID
vaccine or two weeks beyond the person’s
single dose of a one-dose COVID vaccine.
Litigants and lawyers are advised to plan
ahead to comply with this requirement, both
for themselves and for anyone they intend to
have attend, or testify during, a live, in-person proceeding.
As justice requires, the Presiding Judge
of a court can pre-approve requested exceptions to this requirement, consistent with
current public-health guidelines for limiting contagion risk, such as social distancing
measures and limitations on the amount of
time that a person is in the courthouse.
This order shall remain in effect until revoked or amended.
Issued: April 6, 2021
Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

Estates Publication
Fee Increase Effective
April 1, 2021
The statewide publication fee
in Estate cases will increase by $10
starting April 1, 2021. Since 2017,
when Estates moved to electronic filing, publication costs have been paid
by the court to the local newspapers
and a fee of $30 has been charged
for all Estates over $25,000 to cover
the cost of publication. Because the
statewide publication fee has fallen
short of publication costs, the fee
is being increased. Notice of this
change will be added to the Estate
pages on the Court’s website, www.
courts.state.nh.us.

NH Superior Court Judicial Assignments: April – June 2021
COURT

HILLS NO

HILLS SO

ROCKINGHAM

MERRIMACK

STRAFFORD

CHESHIRE

BELKNAP

SULLIVAN

CARROLL

COOS/GRAFTON

MO/WK

Judges

Judges

Judges

Judges

Judges

Judges

Judges

Judges

Judges

Judges

4/26/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling Honigberg
St. Hilaire Ruoff

+Kissinger
Schulman
Tucker

+Howard
Nadeau

+Ignatius

+Bornstein
MacLeod

5/3/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling Honigberg
St. Hilaire

+Kissinger
Schulman

+Howard
Nadeau

+Ruoff

+O’Neill

+Tucker

+Ignatius

+Bornstein
MacLeod

5/10/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling Honigberg
St. Hilaire Ignatius

+Kissinger
Schulman

+Howard

+Ruoff

+O’Neill

+Tucker

5/17/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg

+Kissinger
Schulman

+Howard
Nadeau

+Ruoff

+O’Neill

+Tucker

5/24/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg

+Kissinger
Schulman
Tucker

+Howard
Nadeau

+Ruoff

+O’Neill

5/31/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg
Ruoff

+Kissinger
Schulman

+Howard
Nadeau

6/7/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg

+Kissinger
Schulman

+Howard
Nadeau

6/14/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg
Ignatius

+Kissinger
Schulman

6/21/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg

6/28/21

+Nicolosi Messer
Anderson Delker

+Colburn
Temple

+Wageling
St. Hilaire

Honigberg
Ruoff

+Supervisory Justice
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+O’Neill

+Bornstein
MacLeod

+Ignatius

+Bornstein
MacLeod

+Ignatius

+Bornstein
MacLeod

+O’Neill

+Tucker

+Ignatius

+Bornstein
MacLeod

+Ruoff

+O’Neill

+Tucker

+Ignatius

+Bornstein
MacLeod

+Howard

+Ruoff

+O’Neill

+Tucker

+Kissinger
Schulman
Tucker

+Howard
Nadeau

+Ruoff

+O’Neill

+Ignatius

+Bornstein
MacLeod

+Kissinger
Schulman
Tucker

+Howard
Nadeau

+O’Neill

+Ignatius

+Bornstein
MacLeod

Assignments commence on the first Monday of each month

Schedule is subject to change.
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+Bornstein
MacLeod
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US District Court Decision Listing
March 2021

__________________________________
* Published
__________________________________
CONSTITUTIONAL LAW;
MOTION TO SUPPRESS
United States v. Philip Wetmore
Case No. 20-cr-84-01-JL, No opinion number – oral order from bench
The court granted the defendant’s motion to suppress a firearm seized during
an encounter with police. While the court
ruled that the initial stop of the defendant’s
vehicle was constitutionally permissible, it
further held that the officer’s pat-frisk of the
defendant did not comply with the standard
of Terry v. Ohio and its progeny. At the time
the officer announced that he was going to
search the defendant for weapons, which is
when the pat-frisk began, the officer was not
justified in believing that the defendant was
armed and dangerous to the officer or others
and did not have a particularized, objective
basis for his suspicion that the defendant
was dangerous and posed a safety threat.
Oral ruling from the bench.
Judge Joseph N. Laplante.
__________________________________
FEDERAL ARBITRATION ACT;
PERSONAL JURISDICTION
03/26/2021 Richard Daschbach, et al. v.
		
Advanced Marketing &
		
Processing, Inc.
Case No. 20-cv-706-JL, Opinion No. DNH
059
The two plaintiffs are residents of New
Hampshire and Georgia. They filed a
putative, class action complaint alleging
that they received unsolicited, autodialed
telemarketing communications on their
personal cell phones from the defendant,
in violation of the Telephone Consumer
Protection Act. The defendant moved to
dismiss the claims of the out-of-state named
plaintiff and out-of-state, putative class
members for lack of personal jurisdiction.
The defendant also asserted that both plaintiffs visited websites in which they agreed to
receive communications from the defendant
and to be bound by the websites’ terms,
which included arbitration of any disputes
with the defendant. The defendant thus
moved to compel arbitration of the TCPA
claims and stay or dismiss the plaintiffs’ suit
under the Federal Arbitration Act. The court
granted the defendant’s motion for dismissal
of the out-of-state plaintiff’s claim for lack
of personal jurisdiction, concluding that
the doctrine of pendent personal jurisdiction does not apply here. The court denied
without prejudice the motion to dismiss
the claims of out-of-state, putative class
members, as this issue is better resolved at
the class certification stage. Finally, before
deciding the motion to compel arbitration,
the court will conduct an evidentiary hearing
on the material factual dispute surrounding
the formation of an arbitration agreement
between the defendant and the remaining
plaintiff.
18 pages. Judge Joseph N. Laplante.
__________________________________
SOCIAL SECURITY
03/25/2021 Rogers v. US Social Security
		
Administration
Civil No. 19-cv-1014-JL, Opinion No. 2021
44
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DNH 058
In this appeal of the Social Security Administration’s denial of disability insurance
benefits and supplemental security income,
the court reversed the Administrative Law
Judge’s decision and remanded the case
for further proceedings. The ALJ committed reversible error by failing to consider
a medical opinion in the record from an
examining physician, and the error was not
harmless because it could have affected the
ALJ’s residual functional capacity determination, as well as the ALJ’s conclusion that
the claimant retained the RFC to perform
jobs that exist in significant numbers in the
national economy.
17 pages. Judge Joseph N. Laplante.
__________________________________

remaining federal and state-law claims, in
which he contended the defendants — all
retired NHDOC employees — improperly
retaliated against him for exercising his
First Amendment right to file administrative
grievances. The defendants collectively
opposed the inmate’s motion and separately
filed two cross-motions for summary judgment asserting, among other things, that
the inmate failed to properly exhaust his
administrative remedies and that the defendants were entitled to qualified immunity.
After viewing the lengthy evidentiary record
in the light most favorable to the inmate,
the court concluded that (1) no reasonable
factfinder could find that inmate properly exhausted the administrative remedies
available for his federal claims concerning

03/29/2021 Knowlton v. US Social
		
Security Administration
Case No. 20-245-JL, Opinion No. 2021
DNH 060
The Commissioner denied the plaintiff’s
claim for a period of disability and application for disability insurance benefits and
supplemental security income. The plaintiff
appealed the decision, arguing in part that
the ALJ erred by failing to evaluate his
lumbar impairment and its effects on his
ability to work. The Commissioner, in turn,
moved for an order affirming the decision.
The court concluded that the ALJ erred by
failing to consider the plaintiff’s lumbar
impairment when assessing his residual
functional capacity. This omission constituted a departure from a medical opinion
on which the ALJ otherwise placed great
weight, and the ALJ did not explain this
departure. Without this explanation, the
court could not meaningfully review the
ALJ’s decision and determine whether it is
supported by substantial evidence.
11 pages. Judge Joseph N. Laplante.
__________________________________
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Division Director
The State of New Hampshire Office of Professional Licensure and Certification seeks a full-time Division
Director responsible for enforcement activities. The Division Director would, among other things,
administer the activities of the Office of Professional Licensure and Certification (OPLC). Enforce the
enabling statutes and administrative rules for the professions regulated by the OPLC’s component
Boards, Councils and Commissions with responsibility for revenue, promulgating rules, preparing and
implementing budgets, developing procedures to encompass new and ongoing programs and reporting
same to legislature with recommendations for legislative changes for the Agency. The ideal candidate
will have Master’s, Bachelor’s or Juris Doctorate degree from a recognized college or university and
at least seven years’ experience in law, business administration, public administration or public policy.
Please send cover letter and resume to Office of Professional Licensure and Certification, 7 Eagle
Square, Concord NH 03301, Attn: Judy Shevlin, Human Resources or via email at judith.a.shevlin@
oplc.nh.gov. For a full job description, please visit the State of NH’s job postings and search for Job ID
# 19956, http://das.nh.gov/jobsearch/Employment.aspx.

Attorney

FIRST AMENDMENT;
CIVIL RIGHTS LAW
03/30/2021 Weston Stow v. Dr. Anne Davis
Case No. 18-cv-768-JL, Opinion No. 2020
DNH 064
In this prisoner civil rights case, the
court denied the defendant’s motion to dismiss for failure to state a claim upon which
relief could be granted. Defendant moved to
dismiss the plaintiff’s lone remaining federal
claim for illegal censorship of inmate mail
in violation of the plaintiff’s rights under
the First Amendment of the United States
Constitution on the ground that the defendant’s actions did not constitute actionable
censorship as a matter of law. The court
disagreed and held that the alleged conduct
– reviewing the plaintiff’s outgoing, nonlegal mail, and writing a disciplinary report
against the plaintiff for statements made in
that mail – could constitute an actionable
form of indirect censorship that implicated
the plaintiff’s First Amendment rights.
8 pages. Judge Joseph N. Laplante.
__________________________________
FIRST AMENDMENT RETALIATION
03/29/2021 Weston J. Stow v. Robert P.
		
McGrath, et al.
Case No. 17-cv-088-LM, Opinion No. 2020
DNH 062*
The plaintiff, an inmate in the custody of
the New Hampshire Department of Corrections, moved for summary judgment on his

certain defendants’ statements that he refrain
from sending them grievances, and (2) the
defendants did not violate any “clearly established” constitutional or statutory right
by threatening to “take a shot” at the inmate
or by recommending the inmate for an intrastate prison transfer from the State Prison
in Concord to the Northern Correctional
Facility in Berlin, even though that transfer
resulted in a substantial reduction in the
inmate’s employment wages. Accordingly,
the court entered summary judgment against
the inmate as to his federal-law claims. Additionally, the court dismissed the inmate’s
related state-law claims after declining to
exercise supplemental jurisdiction.
41 pages. Chief Judge Landya B. McCafferty.

Franklin D Azar & Associates, P.C. the largest plaintiff’s firm in Colorado and
maintains a powerful team of personal injury lawyers who have been advocating
for victims of serious injury for over 30 years.
Requirements:
• Demonstrate dedication to personal injury law and a passion for helping
people
• Strong organizational and writing skills
• Energetic, hard-working, and a team-player
• Experience with complex litigation
• 2 years of experience
Franklin D Azar & Associates offers a comprehensive benefits package,
including relocation assistance, and competitive compensation based on results.
Submit resumes to malcolmo@fdazar.com.
*EOE

Classified advertising will only be accepted on a prepaid basis.
The publisher reserves the right to accept or reject all advertising
copy at its discretion.
If you would like to place an ad in the classified section, please
contact our Advertising and Sponsorship Sales Coordinator at
(603) 715-3263. You may e-mail your ad to: advertise@nhbar.org
and mail with a check for prepayment to: NH Bar News Classifieds,
2 Pillsbury Street, Suite 300, Concord, NH 03301.
If you have missed the deadline for the current issue, your ad
will appear on our website, www.nhbar.org, before the next issue
date once the $25 website fee is prepaid.
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Classifieds
POSITIONS AVAILABLE
ATTORNEY – Fast growing personal injury firm seeks
full-time attorney with 2-5 years of relevant experience:
depositions, motion practice and trials. Candidates must be
admitted to practice in NH (admission to MA or RI a plus)
and have strong organizational and excellent writing skills.
Please reply to: lmitcheson@forthepeople.com.
ASSOCIATE ATTORNEY – Portsmouth – Growing Seacoast general civil law firm seeks associate attorney with
3-7 years of experience. New Hampshire Bar Admission required; Maine or Massachusetts admission helpful. Position
requires both general business experience and litigation experience including court appearances, drafting of pleadings,
contracts, formation documents, etc. Fast-paced practice
requires attention to detail and strong organizational skills.
Compensation commensurate with experience. Please send
resume via email to: Debra April (dapril@hpgrlaw.com),
Hoefle, Phoenix, Gormley & Roberts, PLLC.
ASSOCIATE ATTORNEY– Portsmouth – Growing Seacoast general civil law firm seeks associate attorney with 3-7
years of experience to assist with growing estate planning
and probate practice. New Hampshire Bar Admission required; Maine or Massachusetts admission helpful. Position
requires estate planning, probate and trust administration experience. Fast-paced practice requires attention to detail and
strong organizational skills. Compensation commensurate
with experience. Please send resume via email to: Debra
April (dapril@hpgrlaw.com), Hoefle, Phoenix, Gormley &
Roberts, PLLC.
ASSOCIATE – Small Bedford NH law firm seeks Associate
with no less than 3 years’ experience. Firm currently focuses
on commercial closings, real estate, as well as corporate and
contract work. Individual should have experience with real
estate and corporate work with the hope of building his/her
own practice. Ideal candidate would be licensed in both NH
and MA. Please send resume and cover letter to cowen@
owenlegal.com.
ASSOCIATE ATTORNEY WANTED. Hayes, Windish &
Badgewick is seeking an associate attorney to join our team.
Preference is given to those with 3-5 years’ experience in civil
litigation, but those just starting with strong work ethic and
motivation will be considered too. We are a small general
practice firm with an emphasis on civil litigation, insurance
defense, and workers’ compensation matters. We seek a
candidate who is interested has high ethical standards, strong
skills in research and writing, along with the patience and
desire to learn the profession. Competitive pay and benefits
offered. Position to remain open until filled. Please send
your resume and cover letter electronically to: Penny Webster, Office Manager, HAYES, WINDISH & BADGEWICK,
pwebster@woodstockvtlaw.com.
FULL OR PART-TIME PARA-PROFESSIONALS NEEDED,
Manchester, NH Law Firm. All positions require strong communication skills for client, opposing counsel, court, and
insurance adjuster communications, strong word processing
skills, attention to detail, and strong work ethic for active
and varied law practice. For Attorney Higham, probate
administration, guardianships, estate drafting required.
Bookkeeping skills helpful. For Attorney Normand, client
screening, insurance adjuster contact, document drafting,
coordination of medical records and bills for personal injury
practice. Knowledge of Excel helpful. One or more strong
candidates sought with flexible hours. Full or part time. Min
starting salary $20-26 per hour with room to grow. Current
long time paralegal is heading off to law school. Contact
mhigham@nhattorney.com.
PART-TIME LEGAL ASSISTANT – Small Lakes Region
firm seeks an experienced Part-time Legal/Office Assistant
to provide office and legal support. Excellent communication
and writing skills, and Microsoft Office experience required.
Recent legal experience of two years a must. Contact
lakesregionlaw@gmail.com.

New Hampshire Lawyers Assistance Program

REAL ESTATE PARALEGAL – Concord firm seeing an
experienced real estate paralegal. The job involves research
at the registry of deeds, municipal offices, state archives
and other places concerning the status of roads, along
with conventional real estate work such as titles, document
preparation and closings. Full or Part-Time. Submit cover
letter and resume to amguertin@alfanolawoffice.com.
LEGAL ASSISTANT – Manchester, nh law firm. We are
seeking a full-time, motivated, and experienced Legal Assistant to join our Litigation Group. Must be dependable,
detail-oriented, and organized. Strong written and oral
communication skills are essential. Duties include providing
administrative support to attorneys, drafting legal documents
and correspondence, calendaring cases and maintaining
dockets and diaries, answering telephone calls, and related
tasks. The successful candidate will have the ability to work
independently and as part of a team. Proficiency with Microsoft Office Suite is required. A minimum of 3 years’ experience in the litigation area preferred. We offer a competitive
salary and benefits package. Please send your cover letter
and resume to: Office Manager, Hage Hodes, PA, 1855
Elm St, Manchester, NH 03104 or HR@hagehodes.com.
No phone calls please.
PART-TIME LEGAL ASSISTANT – Cornerstone, a New
Hampshire Christian advocacy group, is seeking to hire a
part-time legal assistant who shares Cornerstone’s mission
of protecting religious liberty. Candidates must have experience as a legal assistant or legal secretary for a litigation
attorney. The ideal candidate will have a general familiarity
with filing procedures, court deadlines, service of process
rules, etc. Qualification as a notary public is also a bonus but
is not required. Please email your resume with cover letter
to ihuyett@nhcornerstone.org.
FULL-TIME LEGAL ASSISTANT – Getman, Schulthess,
Steere & Poulin, P.A. a Manchester, NH law firm seeks a full
time legal assistant with 3-5 years’ litigation experience. Must
be detail-oriented, have experience with transcription and
have the ability to work independently. We offer a competitive
salary and benefits which include medical, dental, disability
and life insurance, 401 (k), paid vacation, sick leave, and
holidays. Potential for remote work options. Send resume
via email to law@gssp-lawyers.com.

OPPORTUNITY FOR LAW PRACTICES
LAWYERS OR SMALL FIRMS – Considering retiring or
selling your practice? We are a growing Central, NH firm
practicing in criminal defense, DWI, personal injury, family
law, and estate planning. We are on the lookout for lawyers
or small firms with a recurring client base who are hoping
to capture value for their business. Possibilities include an
of-counsel relationship or a direct buyout as allowed by Rule
1.17. Email nhlawfirmsale@gmail.com if you would like to
open a conversation. All inquiries will be treated with strict
confidentiality and we request the same.

POSITIONS SOUGHT
Jeffrey Garrett Tynes Class of 2020 – Newly admitted
attorney seeking position to utilize focus in intellectual
property, privacy, and corporate law. Primary interest in
trademark prosecution, transactional litigation, and corporate
law. Looking for junior position that can grow with the firm.
Please reply to: jeffrey.tynes@gmail.com.

OFFICE SPACE
MANCHESTER, adjacent to courthouse. Parking on site,
Fully furnished, utilities included. (603)669-7070, ask for
Crystal.
DOWNTOWN MANCHESTER: Stark Street office for lease,
1,120 SQFT, 4 offices, parking, private bath and kitchenette,
lease includes heat and electricity, walk to courthouse and
city hall. $1,500/M Contact: 603-785-0306.

CLASSIFIEDS continued on page 47

Schwartzberg Law
a well established Law Firm
in Plymouth, NH seeks an
Experienced Attorney

We are a 3 Attorney Law Firm, plus staff.
Attorneys work 4 days a week.
Contact Ora at oralaw@gmail.com for details.
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EXECUTIVE DIRECTOR

Announcement: The New Hampshire Lawyers Assistance Program seeks a new Executive Director. The
right applicant will be self-motivated, independent, and
passionate about working with individuals to address
substance abuse and mental health issues.

8. Develop and present educational programs and
develop web resources for the legal community (including law schools) with respect to the sources of
potential lawyer impairment, including quality of life
issues, as well as treatment and preventative measures.

Salary Range:
benefits.

9. Develop and implement marketing materials and
strategies to inform the bar, the courts, law schools,
and the families of legal professionals about the
types of mental health, substance abuse, and other
problems confronting the legal profession, as well
as the availability of LAP services.

$60,000.00 – $80,000.00, including

Background: The New Hampshire Lawyers Assistance
Program (NHLAP) offers help to lawyers, judges and law
students troubled by substance abuse problems, stress,
depression and other types of disorders, accidents, and
illnesses, including aging, that may impair their ability to
perform in a competent and professional manner. The
New Hampshire Supreme Court created NHLAP for this
purpose in 2007. The Director and volunteers of NHLAP
know the problems faced by their impaired colleagues
and how to help overcome these problems, assisting
lawyers, judges, law students, their families and staffs,
and they know the importance of protecting the public
and the reputation of the bar and judiciary.
Because of the sensitive nature of addiction, psychological problems, and other issues addressed by NHLAP,
individuals who may need help are often very reluctant
to seek it. Recognizing this concern and to foster early
and confidential contact with NHLAP and its volunteers,
the Supreme Court of New Hampshire adopted Sup.
Ct. Rule 58, establishing the confidential program, and
Professional Conduct Rule 37 (1) (e), further protecting
confidentiality.
The Director oversees a program providing on-call services and around-the-clock availability 24/7 to answer
questions, provide advice and to assist with arrangements
for individuals requiring hospitalization, treatment or other
assistance, including maintaining and covering their
practices. In addition, the Director is regularly involved
with firms, families and friends when necessary. As part
of NHLAP’s responsibilities, the Director is involved in
monitoring as may be requested by lawyers, firms, the
Attorney Discipline Office, or the Character and Fitness
Committee. Education and prevention are also a part
of NHLAP, and the Director presents at CLE programs
around the state and makes presentations to law schools
and other organizations.
NHLAP provides a peer support network, and in when
indicated the affected person will be paired with a recovering lawyer or judge in his/her geographical area to provide
support by acting as a mentor, guiding him/her into and
through the recovery process and assisting him/her in
the maintenance of recovery practices.
NHLAP Director Specific Duties:
1. Maintain a comprehensive service organization providing support services to all attorneys licensed in
the state and law students/bar applicants needing
support and/or treatment for issues impairing the
ability to effectively practice law.

10. Recruit, select, and train NHLAP volunteers and
make web resources available to those volunteers.
11. In appropriate situations, (i.e. where no issue of confidentiality exists), provide information regarding a
legal professional’s progress or lack of progress in
recovery.
12. Other duties as assigned.
QUALIFICATIONS
Education
• Juris Doctorate strongly preferred
•

Desired Background & Experience
• The Director should have sufficient experience and
training to enable him/her to identify, screen and refer/assist lawyers, judges, and law students affected
by impairment.
•

Demonstrate sufficient administrative expertise to
competently manage a human services organization.

•

Personal or professional experience in the treatment of substance use and/or mental health disorders.

•

Strong service orientation. Previous experience in
managing volunteer resources.

Knowledge, Skills & Abilities
• Knowledge of intervention techniques.
•

Familiarity with motivational interviewing techniques.

•

Ability to screen to make appropriate referrals.

•

Knowledge of professional assistance programs
and case management is desirable.

•

Working knowledge of computer software, including
Microsoft Word, database management, PowerPoint, e-mail and the Internet.

•

Excellent oral and written communication skills.

Physical requirements
• Computer use; vision, dexterity and stamina appropriate to the position.
•

Communications – Verbal: Moderate phone usage,
frequent presentations. Appropriate contact with the
bench and bar.

•

Communications – Written: Moderate correspondence; creation of letters; writing of policies; committee meeting minutes; and other memos and materials related to project goals.

•

Travel: Valid New Hampshire driver’s license (or
ability to obtain one if moving to New Hampshire).
The position requires considerable travel, mostly by
car, with occasional meetings elsewhere in the state
or other states.

2. Provide initial response to helpline calls.
3. Screen and make appropriate referrals.
4. Help lawyers, judges, law firms, law schools, and
courts to identify and refer to appropriate resources.
5. Furnish members of the legal community and their
families with information regarding resources available to provide counseling and treatment for substance use disorders, mental health disorders, and
other disabilities and stressors affecting the ability
to practice law, including those available without
charge as well as paid services.
6. Establish and maintain cooperative relationships
with the New Hampshire Bar Association, the New
Hampshire Supreme Court Office of Attorney Discipline, the Professional Conduct, Judicial Conduct,
and Character and Fitness Committees, as well
as courts, law schools, and other committees that
serve either as sources of referral or resources in
providing help.
7. Provide monitoring and other services as needed
for individual lawyers, judges and law students, bar
applicants, law firms, the Supreme Court Office of
Attorney Discipline, Professional Conduct Committee, Character and Fitness Committee, and other
entities as requested.

www.nhbar.org

Master’s level degree strongly preferred if no J.D.,
preferably in Human Services field (e.g., Psychology, Social Work, Behavioral Health, etc.).

Personal Characteristics
• High degree of moral character, professionalism
and integrity.
•

Trustworthiness, especially with confidential data.

•

Positive attitude and team orientation.

•

Self-starter and self-motivated; willing to innovate.

TO APPLY
Please email a letter of interest and resume electronically to:
Cecie Hartigan, Executive Director of NHLAP
Cecie@NHLAP.org
All applications must be received by April 2, 2021
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LITIGATION ASSOCIATE
Boyle | Shaughnessy Law has an opening for a Litigation Associate with 1-3 years’
experience in our Manchester, NH office.

Junior Business Law Associate | Burlington, VT

We are looking for a junior associate to join our dynamic corporate/commercial
practice. The ideal candidate would have a strong interest and aptitude in business
transactions. DRM’s business law group is engaged in a wide variety of transactions locally, nationally and internationally, including debt and equity financing
transactions, sales of businesses, acquisitions, intellectual property trans-actions and
joint ventures. The ideal candidate has 1 to 3 years of experience in a corporate or
commercial law practice, and wants to be part of a team of attorneys committed to
delivering top-quality service to growing and successful businesses. We are committed to investing in our attor-neys’ professional growth and development. We offer
excellent mentorship, and training, as well as leading technology, competitive salary,
and a comprehensive benefits package, including industry-leading paid parental leave
and two generous retirement plans.

This is an excellent opportunity for an attorney seeking courtroom opportunities
and hands on experience litigating civil lawsuits. Associate attorneys at BSL work
closely with experienced shareholders, gaining valuable on the job training in all
stages of litigation.
The ideal candidate will have:
• 1-3 years experience
• Strong academics
• Excellent writing, analytical, and communication skills
• Clerkship experience
• NH licensing (required) - ME/MA licensing a plus
Please reply to: employment@boyleshaughnessy.com.

Litigation Associate | Burlington, VT

Downs Rachlin Martin – one of Northern New England’s largest law firms - has a
great opportunity for a litigation associate in its Burlington office. The ideal candidate
would have excellent academic credentials and strong research and writing skills
DRM’s litigation group is engaged in white collar defense and criminal and civil
government enforcement matters, internal investigations, complex litigation including
antitrust, securities and class actions, health care fraud, medical malpractice defense
and professional licensing and in a wide variety of sophisticated commercial litigation.
The ideal candidate has 1-3 years of relevant experience, and wants to be part of a team
of attorneys committed to delivering top-quality service to individuals, institutions and
growing and successful businesses.

Patent Attorney | Burlington, VT or Lebanon, NH

DRM is seeking an experienced patent attorney having a portable book of business
and a strong background in chemical/biochemical arts to join our Intellectual Property
Group in either our Burlington, Vermont, or our Lebanon, New Hampshire Office.
The ideal candidate will have the following: Six or more years of patent experience,
including preparing and prosecuting patent applications in chemical/biochemical arts or
electrical arts, or a former U.S. patent examiner in a chemical/biochemical art unit or an
electrical art unit, with at least one year of patent experience outside of the U.S. Patent
and Trademark Office. The ideal candidate will have a book of business, and be eager to
develop new client relationships, and become part of a team of attorneys committed to
delivering top-quality service to growing and successful businesses.
This is a unique opportunity to work with a team of sophisticated intellectual property
professionals. Burlington is consistently ranked among the best places to live in the
U.S. by numerous publications and polls. It provides a vibrant cultural environment,
a thriving downtown, a welcoming community, easy access to mountains and lakes,
and short commutes. Lebanon is located in the Upper Valley, a region along the New
Hampshire-Vermont border that includes Dartmouth College, the Dartmouth-Hitchcock
Medical Center, and over 120 tech companies, including biotech, medical tech, and
software companies, among others, and provides ready access to the college town of
Hanover and a wide variety of outdoor activities.

Manchester, NH Intellectual Property law firm is currently looking for an experienced patent
and trademark paralegal.
Duties include preparing and filing patent or trademark applications, maintaining accurate
databases and documentation regarding the status of applications, trademark renewal work,
and client and foreign associate communications. Ideal candidate will be familiar with
domestic and international patent and trademark laws, procedures, and have knowledge of
foreign filing requirements.
This position requires a detail-oriented individual who is self-motivated and able to work
independently. Excellent writing and organizational skills as well as communication and
computer skills are needed. GTPP is an equal opportunity employer and offers competitive
salaries and excellent benefits. Please send resume and cover letter with salary requirements
to Grossman, Tucker, Perreault & Pfleger, PLLC, Attn: Kim Shikrallah, 55 South Commercial
Street, Manchester, NH 03101 or kshikrallah@gtpp.com.

New Hampshire Title Insurance Underwriting Counsel
First American Title Insurance Company’s Agency Division is seeking a New Hampshire Underwriting
Counsel to join our team. The position provides underwriting support, counsel, and authorization to
company personnel, agents, and customer(s), related to the issuance of real estate title insurance
commitments and policies. Collaborates with underwriting colleagues for communicating underwriting
and real estate settlement information to agents and team members. Supports the development and
maintenance of effective business relationships, including participation in educational programs, industry organizations and events.
Must be a New Hampshire licensed attorney in good standing with a working knowledge of real estate
law. 5-7 years title underwriting or related experience.

Litigation Attorney | Lebanon, NH

Downs Rachlin Martin — one of Northern New England’s largest law firms – has an
exciting opportunity for a litigation attorney in its Lebanon office. The ideal candidate
would have experience litigating in New Hampshire courts and an interest in doing
sophisticated litigation.

Corporate/Commercial Attorney | Lebanon, NH

Downs Rachlin Martin PLLC seeks an experienced corporate/commercial attorney
to join its Lebanon office. The ideal candidate will be licensed to practice in New
Hampshire, have a portable book of business with compatible clients and have a
minimum of ten years of experience in corporate/commercial law. The ideal candidate
will also be active in the New Hampshire business and civic community and be
committed to growing DRM’s regional presence. Relevant experience would include the
formation of corporations, limited liability companies and other business organizations,
commercial loan transactions, equity financings (including private equity and venture
capital) and mergers and acquisitions (including sales of stock and assets, management
buyouts, recapitalizations and reorganizations). Experience with ESOPs, B-corps or
other focused practices would be highly valued.

First American invests in its employees' development and well-being, empowers them to provide superior customer service and encourages them to serve the communities where they live and work. First
American is committed to diversity and inclusion. We are an equal opportunity employer.
Based on eligibility, First American offers a comprehensive benefits package including medical, dental,
vision, 401K and other great benefits like an employee stock purchase plan. For more information about
our Company and our dedication to putting People First, check out firstam.com/careers.
For information about this position: https://firstam.wd1.myworkdayjobs.com/firstamericancareers/
job/USA-New-Hampshire-Concord/Underwriting-Counsel_R021737

DRM serves a wide range of local, regional, national, and international clients. Our
intellectual property lawyers have worked at some of the largest firms, IP boutiques,
and corporations in the U.S., and are now at DRM because they have found they can
continue to have sophisticated practices while enjoying the many benefits of living
in the Vermont-New Hampshire region.
DRM is committed to investing in our attorneys’ professional growth and development.
We offer excellent mentorship and training, as well as leading technology, competitive
salary, and a comprehensive benefits package, including industry-leading paid parental
leave and two generous retirement plans.
Apply here: https://www.drm.com/careers/attorney-job-openings.
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ASSISTANT COUNTY ATTORNEY
SCOPE OF POSITION:
Seeks justice with professionalism, excellence and pride, consistent with
the New Hampshire Rules of Professional Conduct, American Bar
Association and National District Attorney’s Association guidelines, as a
criminal prosecutor with a concentration in Superior Court.
ESSENTIAL JOB FUNCTIONS:
• Acts as counsel for the State of New Hampshire in criminal matters.
• Works closely with Victim/Witness Coordinators to ensure that all
witnesses/victims are properly informed, prepared and supported
throughout the prosecution process.
• Presents investigations and cases to the Grand Jury
REQUIRED EDUCATION AND EXPERIENCE:
• Juris Doctor from accredited law school.
• 3 years of experience in criminal prosecution, preferred.
• Must be admitted into the New Hampshire Bar Association.
SALARY RANGE: $67,077 – $85,259 Dependent upon experience
STATUS: Full Time / Exempt
SUBMISSION REQUIREMENTS:
Employment application and resume required.
Apply online: Careers@co.rockingham.nh.us
Walk-in / Mail Applications:111 North Rd, Brentwood, NH 03833
Equal employment Opportunity
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Commercial Real Estate Attorney and
Licensed Title Insurance Agent
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WILL SEARCH

SEEKING WILL of SCOTT S. ELLIS, dod 4/02/2021 formerly
of 97 Taylor Hill Rd, Danbury NH and/or Bristol NH, Grafton
County. Please contact Roberta Ellis at lemayellis21@
yahoo.com.

SEEKING WILL OF RHEA PERREAULT, dod 1/28/2021
formerly of 34 Marshview Circle Seabrook and Riverwoods
Exeter. Please contact Kate @ the Law Office of Dennis P
O’Connor 447-1115 dpolaw@earthlink.net.

Private road?

Paul J. Alfano

Paper street?
Who owns the road?
Expert Testimony
Historical Research
Brief Writing
Trials
PAUL@ALFANOLAWOFFICE.COM
(603) 226 -1188

Doreen Connor
dconnor@primmer.com

Estate Planning Attorney
PRIMMER PIPER EGGLESTON & CRAMER PC, a regional service firm
with offices in New Hampshire, Vermont, and Washington, DC, currently
has a position open in its New Hampshire office.

603.226.4225

www.AppealsLawyer.net

Rousseau Law
& Mediation

“The Outcome of Your Case Matters to Us”

Member of
American
Academy
of Appellate
Lawyers

Offering affordable legal representation
including divorce, legal separation, custody,
parenting rights, child support, alimony
and mediation services

603.626.3304

Bernstein Shur, Portland, ME – is seeking an experienced Commercial Real
Estate Attorney with an underwriting license. Great opportunity to join a dynamic
firm supporting the Monument Title Company a division of Bernstein Shur’s Real
Estate Practice Group (REPG). Candidates should have experience in commercial
real estate transactions including abstracting, underwriting complex commercial
real estate titles and Maine Title Standards/RE best practices, and be energetic
and eager to put their experience to work immediately. This position will assist
lawyers with real estate transactions, through due diligence, structuring, financing,
and closing. The REPG work as a team to maintain superior client relationships.
This position is a key member of the RE team, most of his/her time will be billable
to clients. Remote work is available; attendance at socially distanced closings
is required. In future this position is required to work within our office. First
rate compensation and benefit package. Please send resume and cover letter to
Lleone@bernsteinshu.com.

Marianne L. Rousseau, ESQ
Debbie Martin Demers, ESQ
(603) 715-2824

We are seeking an estate planning attorney with 4 or more years of active
estate planning experience. Applicants must be interested in pursuing a career
as an estate planning attorney handling wills, trusts, business succession,
and probate matters.
We offer a competitive salary, comprehensive benefits and a great work
environment. Qualified candidates may submit letter of interest and resume
by e-mail to careers@primmer.com.
All inquiries are held in the strictest
confidence.

mrousseau@rousseaulawnh.com
www.rousseaulawnh.com
559 Pembroke Street, Pembroke, NH 03275

A.A.DORITY
SURETY BONDS

NEW HAMPSHIRE LEGAL
RESEARCH

Serving New England’s Lawyers Since 1899

•
•
•
•
•
•

Probate Bonds
Appeal Bonds
T.R.O. Bonds
Dissolve Lien Bonds
Bid, Performance & Payment Bonds
Fidelity Bonds

PHONE: 617-523-2935 FAX: 617-523-1707
www.aadority.com
A.A. DORITY COMPANY, INC.
226 Lowell St., Suite B-4, Wilmington, MA 01887

EFFECTIVE, AFFORDABLE
CONCISE LEGAL RESEARCH,
MOTIONS AND APPELLATE
BRIEFS FOR
LEGAL PRACTITIONERS

603-833-0346
Michael@nhlegalresearch.com
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We are seeking a FAMILY LAW ATTORNEY
with 3-6 years of experience. The ideal candidate will have experience with complex litigation in the area of matrimonial law, including
divorce, custody, and support, and will have
experience with discovery and motion practice.

ATTORNEY with 3-6 years of experience.
The ideal candidate will have experience in
the planning and drafting of all estate planning documents, administering and probating
estates, and have the ability to work with the
litigation department when needed.
We are seeking a CIVIL LITIGATION ATTORNEY with 4-8 years of experience. The
ideal candidate will have general experience
in civil litigation including court room experience, taking and defending depositions, and
handling discovery and motion practice.
We offer a competitive compensation package
with excellent benefits. Please submit a resume
and cover letter in confidence to Julie R. Hess,
Esquire at jhess@massfirm.com.

Attorney - Corporate Practice Group

Hillsborough County Attorney’s Office – Manchester

General Responsiblities: An Assistant County
Attorney prosecutes a wide range of felonies
taking the case from early investigation through
jury trial and sentencing. Critical skills include

Kajko, Weisman & Colasanti, LLP is seeking attorneys in three areas of law to staff its Nashua
office. Kajko, Weisman & Colasanti, LLP is a
dynamic mid-size, general practice firm with an
emphasis on domestic relations, civil litigation,
estate planning, and real estate law. We have offices in Nashua, NH and Lexington, MA. Candidates must be self-sufficient and be able to work
in a team-oriented, fast-paced environment.

We are seeking a TRUST AND ESTATES

ASSISTANT COUNTY ATTORNEY
Position Overview: We are seeking an attorney
with high ethical standards and reliable judgment
to represent Hillsborough County as a full time
prosecutor. Although most hearings are currently
conducted by video, experienced courtroom presence is necessary as in person hearings and jury
trials will soon resume. Our office is a dedicated
team that welcomes those who apply the same
professionalism, hard work, and commitment
to justice common to the core of our team. We
seek to develop our attorneys toward their goals
through mentorship, training, and flexibility to
move toward the areas that capture their interest.

ATTORNEY POSITIONS AVAILABLE

the ability to negotiate, analyze legal issues, and
advocate, all in a fast paced environment. Communications is the foundation of success in the
Assistant County Attorney role including communication with law enforcement, victims of crime,
opposing counsel, and the rest of the prosecution
team within the office.
Qualifications: Membership in good standing of
the NH Bar Association or eligibility for admission
by motion. A minimum of 3 years criminal law
experience required – Jury trial experience preferred.
HOW TO APPLY: Please send a resume and
cover letter to: Hillsborough County Human Resources Department, 329 Mast Road – Suite112
Goffstown, NH 03045. Careers@hcnh.org. EOE

Do you like working with entrepreneurs? Are you interested in joining a
collaborative and innovative legal practice? Cook, Little, Rosenblatt &
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an
opening in its corporate practice group. Our ideal candidate has strong
academic credentials and 2-4 years of sophisticated corporate experience.
We offer competitive compensation, as well as a platform for you to develop
client relationships, become involved with local organizations, work with
high-growth businesses, and build your practice in
a supportive and collegial environment.
To learn more about the firm, visit our website at
www.clrm.com. To apply, please send your resume
to Lisa Roy, Hiring Coordinator, at l.roy@clrm.
com.
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POWERING PAYMENTS
FOR THE

LEGAL INDUSTRY
The easiest way to
accept credit, debit,
and eCheck payments
Trust Payment
IOLTA Deposit
Amount

$ 1,500.00
Reference

NEW CASE
Card Number

**** **** **** 4242

The ability to accept payments online has
become vital for all firms. When you need to
get it right, trust LawPay's proven solution.
As the industry standard in legal payments,
LawPay is the only payment solution vetted
and approved by all 50 state bar associations,
60+ local and specialty bars, the ABA, and
the ALA.
Developed specifically for the legal industry to
ensure trust account compliance and deliver
the most secure, PCI-compliant technology,
LawPay is proud to be the preferred,
long-term payment partner for more than
50,000 law firms.

ACCEPT MORE PAYMENTS WITH LAWPAY
888-491-7596
lawpay.com/nhba

LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA and Synovus Bank, Columbus, GA.
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