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RULE REFERENCES: 
 *Rule 1.1 
 *Rule 1.1(b)(3) 
 *Rule 6.1 
 *Rule 7.1 
 *Rule 8.4 
 
SUBJECTS: 
 *Advertising & Solicitation 
 *Attorney-Client Relationship 
 *Charitable Organization 
 *Competence 
 *Conflict of Interest 
 *False Advertisement 
 *Pro Bono 
 *Wills 
 

ANNOTATIONS: 
Any attorney seeking to donate professional services in lieu of money to a charitable organization 
(which services are to be then purchased at an auction by a donor to that organization), must insure 
that (1) such services are to be provided in an area which the attorney is competent; (2) any 
communications from the charitable organization regarding the donated services must be clear and 
not misleading; and (3) arrangements must be made to avoid any conflicts that might arise with the 
unknown donor-client.  (Rule 1.1(b)(3); Rule 7.1; Rule 8.4; Rule 1.7 - 1.10). 
 
An attorney desiring to donate professional services in lieu of monetary contributions, in the form 
of either a specified amount of time or a simple will, to a charitable organization (which will then 
be purchased at an auction by an unknown donor-client) does not involve the providing of pro 
bono services.  (Rule 6.1) 
 
Due to the ethical dangers involved, attorneys are advised to avoid donating services to an 
unknown client, as a means of donating to a charitable organization.  (Rule 1.1(b)(3); Rule 1.7 - 
1.10; Rule 7.1; Rule 8.4). 
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QUESTION: 
 
 May an attorney, consistent with the Rule of Professional Conduct, make a charitable 
donation in the form of free consultation, a simple will, etc.? 
 
FACTS: 
 
 A charitable organization, which operates or helps fund a variety of public service programs 
in the community, is seeking help from a local bar association with its fund-raising efforts.  
Specifically, the charitable organization wants members of the local bar to donate legal services in 
exchange for donations to the organization.  Presumably, the organization, in exchange for 
donations (be they by bid at an auction or in direct response to a solicitation by the organization), 
would give the donor access to the services of the donating lawyer.  The lawyer would then 
provide the specified services - e.g., one hour of consultation, a simple will, etc. 
 
RESPONSE: 
 
 In order to analyze this question, we must initially understand what is not at issue.  First, the 
inquiry does not ask whether a lawyer can or should donate to charitable organizations.  There is 
nothing in the applicable ethical rules that limits the ability of an attorney to donate money or 
goods to worthy causes.  This inquiry, however, involves a good deal more than a donation of 
money.  The proposed arrangement purports to obligate an attorney to provide service to a client 
based on the client's donation to an organization.  As will be discussed below, the ethical 
dilemmas presented when legal services must be provided without the benefit of an initial meeting 
between the client and attorney are likely to be so great as to counsel against this form of donation. 
 
 Second, this inquiry does not involve the provision of pro bono services.  Rule 6.1 of the 
New Hampshire Rule of Professional Conduct provides that: 
A lawyer should render public interest legal services.  A lawyer may discharge this responsibility 
by providing professional services at no fee or a reduced fee to persons of limited means or to 
public service or charitable groups or organizations. 
The type of donated time contemplated by the inquiry does not fit within the definition of pro bono 
work.  There is no suggestion in the inquiry that the successful bidder will be a person of limited 
means.  In fact, the contrary is a more likely prospect.  Further, the lawyer is not providing legal 
services to the charitable organization.  He or she would, rather, be donating the estimated value of 
the service to the organization, with payment being made by the client.  This is a form of donation 
to charity and not the provision of services directly to those persons or organizations unable to 
afford legal assistance, as contemplated by Rule 6.1. 
 
 The fundamental question presented by this inquiry, therefore, is whether the dangers 
presented by this form of donation are significant enough to require that lawyers avoid this form of 
charitable donation.  Since charitable contributions are of positive social value, the Committee 
would be loath to limit such action unless a strong public interest is at stake.  We conclude that 
this arrangement is problematic from an ethical standpoint for the following reasons. 



4/5/2021 
 

N. H. ETHICS OPINIONS ANNOTATED 
 
 

 
- 3 - 

 

 
 An arrangement whereby a lawyer contractually obligates himself or herself to provide some 
quantity of service prior to evaluating the client's needs raises a serious question as to the 
requirement of competence.  Rule 1.1 mandates that a lawyer only accept employment in those 
matters in which the lawyer is competent.  See Rule 1.1(b)(3).  Given the complexity of many 
areas of law, it is clear that all lawyers are not competent to handle all matters.  A lawyer, if he or 
she is neither competent in a specific area nor able to arrange for the assistance fo a lawyer with 
the relevant  skills, should decline to represent the potential client.  ID.  However, in the situation 
described in the inquiry the attorney would be obligated to provide the specified quantity of 
service, even if the lawyer is not competent in that field of law. 
 
 One might suggest that a lawyer can avoid this problem by agreeing to provide a specific 
type of service in an area in which he or she is competent - e.g., a simple will.  While this proposal 
might eliminate some of the problems presented by the donation of a specific amount of time, it is 
not without its own difficulties.  For example, the definition of services, such as a simple will, may 
be confusing to the public.  While the lawyer may use the term as commonly understood within 
the profession, clients are often not conversant with the customs of the profession.  Therefore, as 
client with more complex legal needs, such as providing long-term care for a disabled child or an 
aged parent in a nursing home, may believe this type of more complex planning is what was 
bargained for. 
 
 This dilemma is not present in the normal attorney-client relationship since the parties meet 
prior to establishing the professional relationship.  However, in the proposed arrangement, the 
initial communication will be between the organization and the client, rather than the lawyer and 
client.  The client will have paid the  donation prior to meeting the lawyer, and will base his or her 
expectations on the representations made by the organization.  When one considers the normal 
standards of representation used in the auction setting, it is easy to see how the misleading and 
incomplete information could be provided.  See Rule 7.1 (requiring lawyer not to make false or 
misleading communications) and Rule 8.4 (making it misconduct for a lawyer to violate a Rule 
through the acts of another).  A lawyer could be subject to discipline for misleading statements 
made by the organization. 
 
 Another example of the problems presented by this arrangement is the potential conflict of 
interest.  The donor might want help with a matter presenting a conflict of interest for the lawyer.  
See Rule 1.7 - 1.10.  The lawyer, obviously, could not in such a case fulfill his commitment to the 
organization.  The donor, if another attorney is not available, would certainly have been mislead. 
 
 Based on the above considerations, the Committee is of the opinion that, while there is no 
per se barrier in the Rule to the proposed arrangement, the dangers to competent representation are 
sufficiently great that lawyers should avoid this form of donation.  Lawyers, who despite the 
above, wish to donate services in this type of situation must insure that the communications from 
the organization are clear and not misleading.  Also, such arrangements must provide alternative 
modes of meeting the organization's commitment should the donating lawyer be unable to do so, 
due to ethical constraints. 
 


