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RULE REFERENCES: 
 *Rule 1.3 
 *Rule 1.3(a) 
 *Rule 1.4 
 *Rule 1.4(a) 
 *Rule 1.5 
 *Rule 1.7 
 *Rule 1.7(b) 
 *Rule 1.8 
 *Rule 1.8(f)(1) 
 
SUBJECT: 
 *Adverse Effect on Professional Judgment 
 *Conflict of Interest 
 *Consent 
 *Consultation 
 *Fees 
 *Independent Judgment 
 *Insurance 
 
ANNOTATIONS: 
A fixed fee with an insurance company is unlikely to be "clearly excessive."  (Rule 1.5). 
 
An insured's consent to a lawyer's fee agreement with an insurance company is not required or is 
implicitly given under the terms of the insurance policy.  (Rule 1.8(f)). 
 
An attorney, no matter what the fee arrangement, is duty bound to act with diligence in his or her 
representation of the client.  (Rule 1.3(a)). 
 
A lawyer shall not represent a client if the representation of the client may be materially limited by 
the lawyer's own interests.  (Rule 1.7(b). 
 
A fee must be reasonable.  (Rule 1.5). 
 
Performance must be reasonably prompt and diligent.  (Rule 1.3). 
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A lawyer has an obligation to keep his or her client reasonably informed regarding the status of the 
client's legal matter and to promptly comply with reasonable requests for information.  (Rule 
1.4(a)). 
 

 
 

FACTS: 
 
 The Committee was asked to analyze a proposal to defend insurance cases on a fixed fee 
basis.  There is a three- party arrangement in insurance defense cases.  The insurance carrier 
retains the attorney, pays the cost of defense, and controls the defense.  However, the insured is the 
client and the attorney's allegiance must be to the insured.  The concern is raised that the interests 
of the attorney, insured and insurance company may become adverse if the attorney exceeds the 
fixed fee allotment and further work is needed on the matter. 
 
QUESTIONS: 
 

1. May an attorney enter into an agreement with an insurance company pursuant to which the 
attorney will undertake the defense of a number of insureds upon payment by the company to the 
attorney of a fixed fee per case? 

 
2. Is such an agreement a violation of Professional Conduct Rules 1.5, 1.7, or 1.8? 
 
3. Is the consent of the insured required in a fixed fee agreement between the insurance company and 

counsel? 
 

RESPONSE: 
 
1. Fixed Fee 
 
Nothing in the Rules of Professional Conduct prevents the charging of a "fixed fee" for the 
handling of the defense of a certain action.  Rule 1.5 prohibits a lawyer from charging a "clearly 
excessive" fee.  Rule 1.5 states a number of factors which may be taken into consideration when 
determining whether or not a fee is "clearly excessive". One of those factors is "whether the fee is 
fixed or contingent." 
 
A fixed fee, in the Committee's view under the circumstances presented, is unlikely to be "clearly 
excessive."  The Committee is of that view because it takes into consideration the sophistication of 
an insurance company in selecting insurance defense counsel, the experience of the insurance 
company in dealing with various law firms throughout this state and other states, and the ability of 
the insurance company to negotiate both rates and case load in an informed manner.  It seems, 
therefore, to the Committee, that a fixed fee is unlikely to be "excessive" under the circumstances 
presented. 
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The Committee notes that the ABA Model Code comments indicate that Rule 1.5 is intended to 
prevent not only "clearly excessive" fees but also fees which are too low.  Those comments 
provide that: 
 

  An agreement may not be made whose terms might induce the lawyer improperly to curtail 
services for the client or perform them in a way inimical to the client,s interest.  For example, a 
lawyer should not enter into an agreement whereby services are to be provided only up to a stated 
amount where it is foreseeable that more extensive services probably will be required, unless the 
situation is adequately explained to the client. 

 
An attorney, no matter what the fee arrangement, is duty bound to act with diligence in his or her 
representation of the client.  Rule 1.3(a).  There is no caveat in that rule that such diligence is 
limited by the amount of the fee paid.  The Committee thus cautions that there may be 
circumstances where an attorney's duty to provide representation to the insured would prevent 
his/her withdrawal from representation, even where the time invested is clearly disproportionate in 
relation to the amount of the fixed fee involved. 
 
The concern that low fees will lead to less than diligent work has been directly addressed in the 
past.  The American Bar Association, and various bar associations throughout this nation, 
published minimum fee schedules and accused lawyers who charged less than such minimum fee 
schedules of engaging in an "improper form of solicitation of business" which is unethical.  See, 
e.g. 2 N.H. Bar Journal, 199 (1960)(reporting the opinion adopted by the council of the North 
Carolina State Bar at its October, 1959 meeting).  The Bar Associations, in adopting such 
schedules, justified them in part by observing that "lawyers have been slowly, but surely 
committing economic suicide as a profession."  Virginia State Bar, Minimum Fee Schedule 
Report, 1962 P.3, quoted in Goldfarb v. Virginia State Bar, 421 U.S. 773, 787, 95 S.Ct. 2004, 
2013, 44 L. Ed. 2d, 572, rehearing denied. 423 U.S. 886, 96 S.Ct. 162 (1975). 
 
Nevertheless, despite such concern, the Supreme Court in Goldfarb ruled that the imposition of 
minimum fee schedules by bar associations was a violation of the Sherman Anti-Trust Act.  15 
U.S.C. Sec. 1. 
 
The Committee notes that the insured is not without rights.  As an initial matter, the insured is 
owed a duty by the insurance company to defend the action and to conduct such a defense using 
"due care in defending and settling claims."  Allstate Insurance Company v.  Reserve Insurance 
Company, 116 N.H. 806 at 808 (1976).  The insurance company has a duty to "provide the insured 
with competent counsel."  7C, Appleman, Insurance Law and Practice, Section 4687, p. 192 
(1979).  Counsel has a non-delegable duty to exercise diligence in defending the insured.  Id., p. 
193. 
 
Nor does the Committee believe that a fixed fee is a violation of Rule 1.7(b).  The Rule provides 
that: 
 

  A lawyer shall not represent a client if the representation of the client may be materially 
limited by ...the lawyer's own interests... 



4/5/2021 
 

N. H. ETHICS OPINIONS ANNOTATED 
 
 

 
- 4 - 

 

 
The comments suggest "a lawyer's need for income should not lead the lawyer to undertake 
matters that cannot be handled competently and at a reasonable fee."  The Committee does not 
believe that a fixed fee is any more likely than a fee based on an hourly rate to breach that 
obligation.  It is reasonable to expect that in a fixed fee context the lawyer is more likely to work 
efficiently.  In each case the fee must be reasonable, Rule 1.5, and performance must be diligent, 
Rule 1.3. 
 
Since the fixed fee, per se, is not clearly excessive and since the fixed fee does not, per se, mean 
that the attorney,s performance will be less than diligent, the Committee concludes that a fixed fee 
agreement without more is not a violation of the Rules of Professional Conduct.  The issue of 
whether a fixed fee agreement could or could not include costs or expenses was not addressed by 
the Committee. 
 
2. Disclosure 
 
The Committee believes that the insured's consent to the fee agreement is not required or is 
implicitly given under the terms of the policy.  The Committee begins its analysis with the 
observation that the contract of insurance imposes upon the company the duty to defend and the 
"whole control of negotiations as taken from the insured and given to the insurer...".  Douglas v. 
Company, 81 N.H. 371 at 377 (1924).  See also, 7C Appleman, Insurance Law and Practice, 
Section 4681 (1979).  When the whole control of the defense is undertaken by the insurance 
company it is the Committee's view that the requirement of consent in Rule 1.8(f)(1) does not 
apply. 
 
 Rule 1.8(f) provides that: 
 

  A lawyer shall not accept compensation for representing the client from one other than the 
client unless: 

  (1) the client consents after consultation; 
  (2) there is no interference with the lawyer's independence of professional judgment or 

with the client-lawyer relationship; and 
  (3) information relating to representation of a client is protected as required by Rule 1.6. 
 

The client, in general, for the purpose of the Rules is the insured.  Nevertheless, the consent 
requirement of Rule 1.8(f)(1) cannot apply to insurance defense because the insured cannot, by 
refusing to consent, abrogate the rule that the insurance company has the right to choose counsel to 
present the defense.  The insured, further, does not have the right, by refusing to consent, to 
abrogate the insurance company's control of negotiations and litigation.  The lack of the insured's 
consent, therefore, cannot make employment of counsel unethical. 
 
The Committee notes that there may be separate obligations of disclosure owed by the insurance 
company to the insured and that those obligations may include the disclosure of the fee agreement 
with counsel if there is a material possibility that such agreement may have a financial impact 
upon the insured.  See generally, 7C Appleman, Insurance Law and Practice, Section 4687 at Page 
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194 (1979).  In addition, the lawyer has an obligation to keep his or her client reasonably informed 
regarding the status of the matter and promptly comply with reasonable requests for information.  
Rule 1.4(a). 
 
CONCLUSION: 
 
 The Committee is of the view that the fee agreement described is not per se a violation of 
the Rules of Professional Conduct.  The lawyer, nevertheless, despite whatever fee agreement is 
reached retains the uncompromised obligation to "act with reasonable promptness and diligence in 
representing the client."  Rule 1.3(a). 
 


