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RULE REFERENCES: 
 *Rule 1.7(b) 
 *Rule 1.7(b)(1) 
 *Rule 1.8(a) 
 *Rule 1.8(b) 
 *Rule 1.8(i) 
 *Rule 1.10(a) 
 *Rule 1.10(d) 
 *Rule 1.6 
 *Rule 7.3(c) 
 *Rule 8.4(a) 
 
SUBJECTS: 
 *Appearance of Impropriety 
 *Conflict of Interest 
 *Consent 
 *Harsh Reality Test 
 *Knowledge/Knowing 
 *Law Firms 
 *Spouses 
 *Real Estate/Realtors 
 
ANNOTATION: 
 A lawyer desiring to represent a client/buyer in a real estate transaction in which the lawyer's spouse 

(or the spouse's real estate firm) is the broker, is not directly prohibited under the Rules from doing so. 
But the lawyer should be extremely cautious and alert to the many potential ethical dilemmas that 
could result. 

 
 A lawyer who represents a buyer, and who has a conflict arising out of the lawyer's spouse's 

involvement, must at the very least, first disclose the potential conflicts with the client, discuss all of 
the possible "consequences" that could result, and after such consultation, obtain client's knowing 
consent (Rule 1.7) 

 
 This conflict also arises when another member of the lawyer's firm represents the buyer. (Rule 1.10(a); 

Rule 1.10(d)) 
 
 The lawyer under these circumstances may also have to obtain the client's written consent, after giving 

the client a reasonable opportunity to seek the advice of independent counsel, to the extent that the 
transaction may constitute a business transaction in which the lawyer (through the spouse) may be 
deemed to have a pecuniary interest adverse to the client (Rule 1.8(a)).  This requirement does not 
arise when another member of the lawyer's firm represents the buyer. (Rule 1.10(a)) 

 
 The lawyer acting under these circumstances must also be cautious of the "harsh reality" analysis that 

might, at the outset, preclude the lawyer from even attempting to obtain the client's consent (Rule 
1.7(b)(1)). 



 
 In reality, the possibility that the lawyer's representation of the buyer/client may be so materially 

limited by the lawyer's responsibility to his or her spouse and by the lawyer's own interests that 
undertaking such representation is unadvisable. 

 
  
 
FACTS: 
 
 Lawyer X is a member of a firm in Municipality #1 and wishes to open a satellite office in 
Municipality #2.  Lawyer X's spouse is a principal in a real estate brokerage company located in 
Municipality #2.  The real estate office would be located in very close geographic proximity to the law 
firm's satellite office.  At present, the new satellite office would be the only law office in Municipality #2. 
 
QUESTIONS: 
 
 May Lawyer X, or any member of Lawyer X's firm, represent a buyer in a transaction in which Lawyer 
X's spouse's real estate company was the listing/selling broker?1 
 
RESPONSE: 
 
 New Hampshire Rule of Professional Conduct (hereinafter Rule) 1.7(b) states 
 
  A lawyer shall not represent a client if the representation of that client may be materially limited 
by the lawyer's responsibilities to another client or to a third person, or by the lawyer's own interests, 
unless: 
 
  (1) the lawyer reasonably believes the representation will not be adversely affected; and 
 
  (2) the client consents after consultation and with knowledge of the consequences.  . . (emphasis 

added) 
 
 In the facts as presented in the inquiry Lawyer X, to the extent the lawyer has a legal claim to the 
spouse/broker's income, has a direct financial interest in the successful completion of any real estate sale 
which the broker/spouse might profit from.  Furthermore, as a real estate broker is usually the seller's agent, 
the lawyer spouse's representation of the buyer also implicates Rule 1.8(a).2  Thus, the lawyer may have a 
pecuniary interest (i.e. the successful completion of the sale) adverse to the lawyer's buyer/client.  The fact 
that another real estate broker from the broker spouse's firm represents the seller may mollify, but does not 
necessarily eliminate the conflict of interest.  The broker/spouse, as a principal in the brokerage company, 
has a direct financial interest in the successful completion of every deal brokered by the firm. 
 
 However, as noted in the text of the conflict rules cited above, it appears that such a conflict of interest 
is waivable by the client.3 
 
 Several other states have held in factual situations similar to that presented here that there is no per se 
prohibition against such representation: 
 
  A lawyer whose spouse is a real estate broker may represent a seller in drafting a listing agreement 

with the broker/spouse as the broker/spouse is not a client of the lawyer.  The lawyer may 
represent a seller or buyer in a transaction from which the broker/spouse will earn a commission if 
disclosure is made to and consent obtained from the client.  Oregon Ethics Opinion 1991-4 (7/91) 
reported as quoted in ABA/BNA Manual on Professional Conduct 1001:7113. 

 
  When a real estate broker includes the name of her spouse/lawyer on a list of three suggested 

lawyers given to a broker's clients and subsequently the spouse is asked to represent a buyer or 
seller in a transaction, he may accept such representation provided that full disclosure of the 



relationship and any possible effects of such upon the lawyer's professional judgment is made to 
the prospective client.  It is not a per se conflict of interest for the lawyer to represent the client in 
a transaction, although the lawyer's relative may have an interest in the transaction.  Illinois Ethics 
Opinion 801 (5/11/83) reported as quoted in ABA/BNA Manual 801:3013. 

 
  A lawyer who is also a real estate broker may refer prospective buyers or sellers in cases in which 

he is involved to his wife, who is also a lawyer and has a separate law practice in the same 
building, provided that the lawyers are not partners, the nature of the real estate transaction is such 
that the wife can adequately represent a client referred by her husband, the lawyers disclose the 
relationship to the clients and the clients consent.  Whether the spouses can represent both the 
buyer and seller in a real estate transaction depends on the facts and circumstances in each case 
and the committee cautions against the dangers raised by such a practice.  Maine Ethics Opinion 
101, (1/17/90) reported as quoted in ABA/BNA Manual 901:4208-9. 

 
See also Rhode Island Ethics Opinion 90-1, (1/18/90) cited in ABA/BNA Manual 901:7806- 
7807). 

 
There is, however, authority to the contrary: 
 
  A lawyer may not represent a party to a real estate transaction when the lawyer's spouse is the 

listing or selling agent. . . 
 
  The lawyer's duty of unswerving allegiance to his client may conflict with the interest of his 

spouse in a commission or other benefit.  New Jersey Ethics Opinion 518 (5/19/83) reported as 
quoted in ABA/BNA Manual 801:5811. 

 
  A lawyer may not represent either a buyer or a seller in a real estate transaction if the lawyer's 

spouse is a salesperson in the transaction and earns part of a broker's commission.  Nassau County 
(N.Y.) Opinion 87- 10, (3/11/87) reported as quoted in BNA/ABA Manual 901:6256. 

 
  See also undated Vermont Ethics Opinion 84-2 (cited in the ABA/BNA Manual 801:8607:)  A 

lawyer may represent a client in a real estate transfer in which the lawyer's spouse, a licensed real 
estate broker, is acting in her professional capacity provided no direct or indirect personal or 
pecuniary interest is at stake and the client consents after full disclosure. 

 
 Support for the conclusion that such a conflict of interest is waivable is also found in the analogous 
situation anticipated by the Rules, where two married lawyers represent clients whose interests are adverse. 
 
 Rule 1.8(i) states: 
 
  A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in 

a representation directly adverse to a person who the lawyer knows is represented by the other 
lawyer except upon consent by the client after consultation regarding the relationship. (emphasis 
added) 

 
 While the Committee concludes that the proposed representation is permissible, it questions whether it 
is advisable.  Loyalty is an essential element in the lawyer's professional relationship with a client (as well 
as his or her personal relationship with his or her spouse).  See ABA Model Code Comment to Rule 1.7.  
When those loyalties come into potential conflict, and are further strained by the lawyer's own economic 
interests, great care must be taken by the attorney in determining that he or she reasonably believes the 
representation of the client will not be adversely affected as required by Rule 1.7(b)(1).  This Committee 
has held that the "harsh reality" analysis should be applied by a lawyer whose professional conduct may 
present a conflict of interest under Rule 1.7:   That test is described as follows: 
 
  The attorney should ask himself or herself whether, if a disinterested lawyer were to look back at 

the inception of this representation once something goes wrong, would that lawyer seriously 



question the wisdom of the first attorney's requesting the client's consent to this representation or 
question whether there had been full disclosure to the client prior to obtaining the consent . . . If 
this "harsh reality test" may not be readily satisfied by the inquiring attorney, the inquiring 
attorney and other members of the inquiring attorney's firm should decline representation . . . N.H. 
Op, 1988-89/24.4 

 
 It should also be noted that the "appearance of impropriety" standard for ethical professional conduct, 
while abandoned by the Rules, may retain vitality as a common law doctrine.  See Wehringer's Case, 130 
N.H. 707, 719 (1988). 
 
 Where an attorney may have such a direct and substantial financial interest in seeing a real estate deal 
brokered by his or her spouse successfully completed, the inclination of the lawyer to give his or her 
buyer/client advice not to complete the deal would be subject to question.  Furthermore, the attorney's need, 
in representing the buyer, to closely scrutinize, criticize, and potentially undermine purchase and sale 
agreements or other documents prepared by his or her own spouse or spouse's partner must give the 
attorney pause for both professional and personal reasons.  The ever-looming possibility that the lawyer 
spouse may be obliged to bring suit against the broker/spouse or the brokerage firm should the deal 
collapse should be considered.  Indeed, the inability of the lawyer/spouse to bring suit if necessary may 
render such representation unreasonable ab initio.  Finally, the danger of violation of client confidences so 
strictly proscribed by Rule 1.6 can only be exacerbated by the presumed daily intimacy associated with 
marriage.5 
 
 Whether or not Lawyer X's law firm may represent the buyer in a real estate transaction brokered by 
Lawyer X's spouse raises additional issues.  Rule 1.10(a) applies the imputed disqualification doctrine to 
conflicts of interest under Rule 1.7, but not to conflicts under Rule 1.8(a).6  This is understandable, 
considering that the firm's interest in Lawyer X's potential personal pecuniary interest in the broker/spouse's 
successful real estate business is attenuated at best.  Furthermore, the Rule 1.7 conflict imputed to the law 
firm is waivable under the conditions stated in Rule 1.7.  See Rule 1.10(d).  However, the prospect of 
representing a client whose interests are potentially adverse to the financial interest of your law partner and 
your partner's spouse should raise questions in the attorney's mind whether the representation is in the 
firm's best interest. 
 
 In conclusion, if the suggested type of representation is undertaken, the attorney or members of his or 
her firm must strictly comply with the conflict waiver provisions of Rule 1.7.  If the lawyer/spouse is 
personally representing the buyer, the stricter waiver provision of Rule 1.8(a) must also be complied with. 
 
 
 
 
 
 
 
 1The inquiring attorney also questioned whether the fact that the buyer had been referred by the 
broker/spouse or the real estate firm to the attorney would have any ethical effect.  The Rule of Professional 
Conduct concern only the ethical standards for attorneys.  The broker/spouse's ethical conduct is not 
addressed in this opinion.  However, the lawyer should be strongly cautioned that such referrals by the 
lawyer's spouse could be considered "direct solicitation" by the lawyer condemned in Rule 7.3(c) (see Rule 
8.4(a) making it professional misconduct to violate or attempt to violate the Rules through the acts of 
another). 
 
 2Rule 1.8(a) reads in part: 
  A lawyer shall not . . . knowingly acquire an ownership, possessory, security or other pecuniary 

interest adverse to a client unless: 
   (1) the transaction and terms in which the lawyer acquires the interest are:  (i) fair and 

reasonable to the client, and (ii) agreed to by the client after consultation; 



   (2) the client is given a reasonable opportunity to seek the advice of independent counsel in the 
transaction; and 

   (3) the client consents in writing to the essential terms of the transaction. 
 
 3Take note that the New Hampshire standard for waiver of a conflict under Rules 1.7 and 1.8. is stricter 
than under the ABA Model Code.  The client's may consent only after consultation and with knowledge of 
the consequences.  The New Hampshire Comment to Rule 1.7 states:  "This language is added to make it 
clear that merely disclosing a conflict of interest is not sufficient.  Instead, the lawyer who seeks to 
represent clients having adverse, or potentially adverse, interests must first effectively communicate the 
risks and consequences of his common representation to his clients, so the clients will have actual 
knowledge of the consequences that could occur as a result of the lawyer's divided loyalties." 
 
 4See also NH Op 1989-90/17,  NH Op 1989-90/1, and NH Op 1991 92/4; Scott, Peter C., Fee Splitting 
Between Referring and Receiving Attorneys, Bar News, p.9 (7/7/93) 1993. 
 
 5See also Rule 1.8(b) which prohibits an attorney from using information relating to representation of 
the client to the client's disadvantage without the client's consent. 
 
 6It is interesting to note that the ABA Model Code comment concerning the lawyer/spouse conflict 
covered by Rule 1.8(i) specifically states that the disqualification is personal and not imputed to members 
of firms with whom the lawyer/spouse are associated. 


