
Defining Nominal Amount & Time Frame for Separate IOLTA Accounts 

Ethics Corner Article 

Dear Ethics Committee: 

I generally keep my clients’ funds in an IOLTA account.  In reviewing the Supreme Court Rules, 
I noticed that the account is limited to funds which are “nominal in amount” or to be held “for a 
short period of time.”  This may not be a question for the Ethics Committee, but what do those 
phrases mean exactly and why are they part of the Rule? 

I.  Ethics Question 

In New Hampshire, an IOLTA account is an “account for clients' funds which are nominal in 
amount or to be held for a short period of time,” which must comply with the provisions of 
New Hampshire Supreme Court Rule 50.  SC Rule 50(1)(A).  The Supreme Court Rules become 
an ethical obligation under the New Hampshire Rules of Professional Responsibility (RPC). 

The lawyer shall maintain the minimum financial records with respect to the client and 
third party funds as may be required by the New Hampshire Supreme Court Rules and 
shall comply with every other aspect of those Rules. 

RPC Rule 1.15(a) (emphasis added).  Accordingly, your question is one that falls within our 
purview. 

II.  Why are the phrases part of the rule? 

These limitations were important to the New Hampshire Supreme Court to avoid IOLTA 
constituting a “taking” of client property “in violation of the fifth and fourteenth amendments to 
the United States Constitution and part one, article twelve of the New Hampshire Constitution.”  
Petition of New Hampshire Bar Ass'n, 122 N.H. 971, 975, 453 A.2d 1258, 1260 (1982). 

The United States Supreme Court has also spoken on the takings issue.  In 1998, the United State 
Supreme Court held that the interest income generated by funds held in IOLTA accounts is the 
“private property” of the owner of the principal.  Phillips v. Washington Legal Foundation, 524 
U.S. 156, 172, 118 S.Ct. 1925, 141 L.Ed.2d 174 (1998). 

In Brown, “petitioner Brown made a payment of $90,521.29 that remained in escrow for two 
days, …; he estimated that the interest on that deposit amounted to $4.96.  The Court concluded 
that there was a taking. 
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We therefore assume that Brown and Hayes retained the beneficial ownership of at least a 
portion of their escrow deposits until the funds were disbursed at the closings, that those 
funds generated some interest in the IOLTA accounts, and that their interest was taken 
for a public use when it was ultimately turned over to the Foundation.  

Brown v. Legal Foundation of Washington, 538 U.S. 216, 235, 123 S.Ct. 1406, 155 L.Ed.2d 376 
(2003). 

The Court then discussed whether there was any “just compensation” due.  The Court held that, 
if the state’s rules were obeyed, lawyers would “deposit client funds in non-IOLTA accounts 
whenever those funds could generate net earnings for the client.”  Id. at 239.  Accordingly, 
funds properly deposited in an IOLTA account would not result in a pecuniary loss to the client 
and consequently “no violation of the Just Compensation Clause of the Fifth Amendment in this 
case.”  Id. at 240. 

III.  What does it mean? 

SC Rule 50(1)(A) does not explicitly define what constitutes “funds which are nominal in 
amount or to be held for a short period of time.”  A strict construction of the language of SC 
Rule 50 suggests that there is an upper bound on the amount of money which would be 
considered “nominal” and an upper bound on the length of time which would be considered 
“short.”  If the funds fall within one OR the other bound, then, and only then, are the funds 
appropriate for IOLTA. 

One can, perhaps, infer from Brown that two days is “a short period of time.”  One can infer 
from a 2008 case that $500 is a “nominal amount” of money.  In re Coffey's Case, 157 N.H. 156, 
163, 184, 949 A.2d 102 (2008) (dicta).  This piecemeal approach, however, is unlikely to yield 
satisfactory results.  Indeed, time1 and money2 may mean different things to different people, 
depending on the circumstances. 

The New Hampshire Supreme Court did, however, explain the rationale for the limitation on 
what funds could be placed in an IOLTA account. 

The present program concerns only those accounts involving clients' funds where the 
administrative cost and resulting tax liability make it impractical to place the clients' 
funds in an interest-bearing account. 

Petition of New Hampshire Bar Ass'n, supra at 974. 

 
1 “Philadelphia, wonderful town, spent a week there one night.”  Often attributed to W.C. Fields 
2 “A billion here, a billion there, and pretty soon you're talking real money."  Senator Everett McKinley Dirksen. 
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This suggests a third way of looking at the problem, which considers the balancing of costs and 
benefits.  The calculation would depend on, among other things, the interest rate offered by an 
interest bearing account, the bank fees and the law firm fees to set it up, maintain it, and close it, 
the length of time the money is held, and the amount of money.3 

By way of example, suppose a law firm charged $100 to set up an interest-bearing account and 
$20 per month to maintain it, and the account earned 0.02% interest (with no minimum balance 
and no additional bank fees).  Client funds of one million dollars, deposited into such an account, 
would earn $16.67 per month, which is less than the cost of upkeep.  Accordingly, the account 
would never “generate net earnings for the client.” 

Few would consider one million dollars “nominal” and forever “a short period of time.”  
Accordingly, depositing those funds into an IOLTA account might well violate the letter of the 
Rule, but perhaps not its spirit.  Whenever funds arguably exceed a nominal amount and will 
arguably be held for longer than a short period of time, a prudent lawyer would consult with the 
client and seek the client’s direction on where to deposit the funds.  If the client instructs the 
lawyer to place the funds in an interest-bearing account that would not generate net earnings for 
the client, then the lawyer should remind the client that the client will nevertheless be responsible 
for all costs and fees. 

IV.  Failure to comply. 

The New Hampshire lawyer is in a bit of bind.  Client funds have to go somewhere. 

The language of Rule 50 is mandatory: 

In addition to any individual client trust accounts, a member of the New Hampshire Bar 
who is not exempt from this requirement pursuant to Rule 50(1)(F) shall create or 
maintain a pooled, interest-bearing trust account known as "Interest on Lawyers Trust 

 
3 See Mississippi RPC 1.15(g):  In the exercise of a lawyer's good faith judgment in determining whether funds can 
earn income in excess of costs, a lawyer may take into consideration all reasonable factors including, without 
limitation: 

(1) the amount of the funds to be deposited; 
(2) the expected duration of the deposit, including the likelihood of delay in the matter for which the funds are 

held; 
(3) the rates of interest or yield at the financial institutions where the funds are to be deposited; 
(4) the cost of establishing and administering the account, including the cost of the lawyer's services, 

accounting fees, and tax reporting costs and procedures; 
(5) the capability of a financial institution, a lawyer or a law firm to calculate and pay income to individual 

clients; and 
(6) any other circumstances that affect the ability of the funds to earn a net return for the client. 

Accord Florida Bar Rule 5-1.1(g)(3); Illinois RPC Rule 1.15(g); Indiana RPC Rule 1.15(h); North Carolina Bar Rule 
1.15-4, comment [3]; South Carolina App. Ct. Rule 412(d)(1).  See also California Rules Regulating Interest-
Bearing Trust Fund Accounts for the Provision of Legal Services to Indigent Persons Rule 1.4. 
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Accounts program" or "IOLTA" account for clients' funds which are nominal in 
amount or to be held for a short period of time. 

SC Rule 50(1) (emphasis added).  One interpretation of that language would require all funds 
that met IOLTA criteria to be deposited into an IOLTA account.  See Paulsen v. State Bar of 
Texas, 55 S.W.3d 39 (2001) (attorney's ethical concerns did not entitle him to a good-cause 
exemption from mandatory IOLTA compliance.) 

If the amount of money and the length of time do not meet IOLTA requirements, and would 
generate net income for the client, then the lawyer must set up an income-bearing account.  If the 
lawyer fails to do so (without consultation or consent), the lawyer would appear to violate SC 
Rule 50, and thereby RPC Rule 1.15(a).  The lawyer may also be in breach of his or her fiduciary 
duty to the party with the ownership interest. 

Basic principles of the law of agency and trusts seem to compel the conclusion that at 
some point it would be irresponsible for an attorney not to deposit a client's funds in an 
interest-bearing-trust account, and pay such interest to the client. An attorney who fails to 
do so may be found to have violated the fiduciary duty owed to his client. See 2 A. Scott, 
The Law of Trusts §§ 180.3, 181, at 1457, 1463 (3d ed. 1967 & Supp.1981). 

Petition of New Hampshire Bar Ass'n, supra at 976. 

This breach may open an attorney up to liability. 

[I]f the [attorney] who deposited petitioners' money in IOLTA accounts could have 
generated net income, the [attorney] violated the court's [IOLTA] Rules.  Any 
conceivable net loss to petitioners was the consequence of the [attorney’s] incorrect 
private decisions rather than any state action.  Such mistakes may well give petitioners a 
valid claim against the [attorney]. 

Brown, supra at 239. 

As the example above showed, there may appear to be a gap between “nominal in amount or to 
be held for a short period of time” and sufficient to “generate net earnings for the client.”  While 
it might be sensible to interpret the requirements of IOLTA as meaning simply funds insufficient 
to generate net income, such an interpretation stretches the plain language of the rule.  It seems 
unlikely, however, that a lawyer would be disciplined for following the spirit of the rule, if not 
the letter, especially with client consent.4 

 
4  Several jurisdictions leave the determination to the sound judgment of the lawyer, without any apparent client 
consultation. 
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V.  Conclusion. 

If it is not obvious that client funds are nominal in amount, or that they will be held for a short 
period of time, get the client’s informed consent before depositing the funds into the IOLTA 
account.  As can be seen from the example, when interest rates are extremely low, it may be 
beneficial to the client to simply deposit funds into the IOLTA account. 

This Ethics Corner Article was submitted for publication to the NHBA Board of Governors at its 
January 21, 2021 Meeting. The Ethics Committee provides general guidance on the New 
Hampshire Rules of Professional Conduct and publishes brief commentaries in the Bar News 
and other NHBA media outlets. New Hampshire lawyers may contact the Committee for 
confidential and informal guidance on their own prospective conduct or to suggest topics for 
Ethics Corner commentaries by emailing: Robin E. Knippers at reknippers@nhba.org. 

 

 
The determination of whether funds are nominal or short-term so that they cannot earn income in excess of 
costs shall rest in the sound judgment of the lawyer or law firm.  No lawyer shall be charged with an ethical 
impropriety or other breach of professional conduct based on the good faith exercise of such judgment. 

Mississippi RPC 1.15(i).  Accord Florida Bar Rule 5-1.1(g); Illinois RPC Rule 1.15, comment [6]; Indiana RPC 
Rule 1.15(h); Kentucky Sup. Ct. Rule 3.830(15); North Carolina Bar Rule 1.15-4, comment [3]; South Carolina 
App. Ct. Rule 412(d)(2); Texas State Bar Rules Article XI, section 7.  See also IRS PLR 8941047, 1989 WL 596501 
(1989). 
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