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Family Law

Fairness at Heart of Postnuptial Agreement Enforceability
By R. David DePuy and
Christopher R. Paul

DePuy

Paul

The drafting and execution of prenuptial
agreements can be nerve-wracking. It may
be even more so for postnuptial agreements.
Postnuptial agreements require a close look
at the issues of duress, undue influence, coercion and fairness. Many such agreements
are a foreshadowing of what will follow: a
divorce.
In evaluating the likelihood of a postnuptial agreement being enforced, the starting point is to review the rules of prenuptial agreements. In the seminal prenuptial
agreement case of MacFarlane v. Rich, 132
NH 608 (1989), Chief Justice David Brock
frankly recounted the parties’ marital breakup
as follows: “In December of 1985, the parties travelled to the Cayman Islands for the
purpose of spending Christmas with the
defendant’s son. The defendant prepared a
Christmas dinner for the family and guests,

but on Christmas evening, midway through
the meal, the plaintiff left the table, stating
that he was going to change his clothes. To
the defendant’s astonishment, the plaintiff did
not return that night, or ever after . . . and she
did not see him again until the date of the trial
in this matter.” MacFarlane, 132 NH at 610.
For Mr. MacFarlane, the handwriting was on
the wall.
The MacFarlane Court noted that “the
State has a special interest in the subject
matter of antenuptial agreements, and as a
result, courts tend to scrutinize these agreements more closely than ordinary commercial contracts. [citations omitted].” Id at 613.
The same rule applies to postnuptial agreements. See, Estate of Wilber, 165 NH 246,
252 (2013). Despite the lack of financial
disclosures or involvement of attorneys, the
Supreme Court found the postnuptial agreement in Wilber to be valid. The Wilbers were

married for approximately 50 years. Richard
owned property in New Hampshire and Josephine owned property in Maryland. They
entered into a “Property Agreement” providing that Richard would make no claim on the
Maryland property during his life or after his
death and Josephine would make no claim
against Richard’s New Hampshire property
during her life or after her death. Nevertheless, upon Richard’s death, Josephine filed a
waiver of surviving spouse, and sought her
statutory share of the New Hampshire property. The Probate Court ruled the Property
Agreement unenforceable. Estate of Wilber,
165 NH 246, 248 (2013). The New Hampshire Supreme Court, however, agreed with
Richard’s executor that the Property Agreement was an enforceable postnuptial agreement under the principles of New Hampshire
law, noting: “The modern view is that spouses may freely enter contractual relationships,

and courts will uphold them if they satisfy
the criteria of contract formation and they are
otherwise fair.” Id. at 249. The Court cited
with approval the case of Bedrick v. Bedrick,
17 A.3d 17 (Conn. 2011), “[a] case in which
the Connecticut Supreme Court opined that
‘[p]ostnuptial agreements are consistent with
public policy because they ‘realistically acknowledge the high incidence of divorce’
and ‘allow two mature adults to handle their
own financial affairs.’ Bedrick, 17 A.3d at 24
(quotation omitted) . . .”. Id at 250.
The Court declared: “We find no compelling reason to depart from this trend. Postnuptial agreements give married persons the
flexibility to dispose of their property and establish their rights and obligations upon death
or marital dissolution, given their particular
life circumstances. . . . We hold, therefore,
that postnuptial agreements may be enforced
in New Hampshire.” Id at 250.
The Court noted that state courts take
different approaches to reviewing postnuptial
agreements. “Some require greater indicia of
fairness than that which applies to antenuptial agreements, while others analyze both
antenuptial and postnuptial contracts under
the same standard.” Id at 251. “Here, we
need not decide whether postnuptial contracts must be subject to scrutiny beyond that
which applies to antenuptial contracts” as Josephine’s estate “failed to meet its burden to
demonstrate that the Agreement was unfair to
Josephine under either standard.” (Emphasis
added). Id at 252.
FAIRNESS continued on page X
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Optimizing Your Virtual Family Law Case
By Jim Ferro
In-person hearings, mediations and
client meetings seem
like a lifetime ago.
Since last February,
family-law practitioners have had to
adjust the way they
administer needed
services to their clients. Dealing with
family cases during
a pandemic has challenged the traditional
way we provide legal services to families.
As in-person restrictions continue and COVID fatigue sets in, we are likely experiencing cases where the emotion is higher, and
the tolerance is lower than usual. Managing
these feelings likely elicits varied levels of
frustration, exhaustion and desperation. The
work we do, though, must continue. Here are
five tips to do the work in a manner that may
lower the temperature for both the client’s
and practitioner’s benefit.
1. Client Guide. The anxiety clients feel
during a divorce is likely magnified during a pandemic. Creating a specific plan
of action and discussing it with the client in advance of a hearing, mediation or
other event may reduce feelings of uncertainty or helplessness. Email the client a
detailed step-by-step overview of the divorce process in New Hampshire and include the various parts of the process that

will require information from the client.
Outline dates, timetables, or deadlines for
the client to reference. Also, attach blank
documents to the email such as a financial
affidavit, child impact seminar notice, or
Rule 1.25-A. Let the client know that this
is her road map to the case and to use it as
a reference guide.
2. Advance Preparation. Advance preparation is more critical in our virtual
world. Remote hearings, mediations, or
other events require the active exchange
of documents, exhibits, or proposals.
Many of these items need to be emailed
to a Court or to opposing counsel well
in advance of the event. The practitioner
should follow up with the Court prior to
the hearing and check that the documents
have been docketed in the file. If contacting the Court before the hearing is not viable, the practitioner should ask the Court
at the outset of the hearing if the docu-

ments have been received. Unfortunately,
there have been cases where the emails
have not been received or the documents
have not been delivered to the file. Learning this at the hearing may unnecessarily
increase the client’s and the practitioner’s
angst.
3. Remote Etiquette. When not in person,
we may forget that the rules of in-person
communication etiquette and professionalism apply. This means only one person
speaks at a time. In Zoom or other remote
platforms, there is often a delay or freeze
that affects a person’s ability to gauge
when to speak. The result is the annoying
situation where two people start speaking over one another, then they stop, then
they start again, then they say, “Oh, sorry
you go,” and then they start again! Pausing or taking a breath before speaking
will reduce this unnerving situation. Also,
advise clients to mute their microphone

when not speaking to reduce background
noise, some of which may not be helpful
for the Court or the other side to hear. Instruct clients to avoid having children or
other persons present in the room during
a proceeding. It disrupts the process and
may cause unnecessary concern to the opposing side.
4. Tips for Remote Court Hearings. Consider the following suggestions to reduce
the heightened level of energy often present before a court hearing:
a. Bear in mind that the participants, including the judge, lawyers and parties,
may be in separate locations. Consider
a mechanism to speak with your client
privately if the need arises. This may
require muting the audio, leaving the
video or calling on a separate line.
b. Be mindful of the Court deadlines to
exchange exhibits with the other side
and to file them with the Court. Courts,
especially now during remote proceedings, are holding to these deadlines
quite seriously.
c. Prior to the hearing starting, ask if any
person not a party is present and confirm that no one, other than the Court,
is recording the event. This suggestion
should also apply to mediations, client
meetings or other non-court virtual sessions with a party.
d. During a hearing when the Court or
attorney may be asking a party quesCASE continued on page XI
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Legislature Updates Adoption and Parentage Statutes to Protect Families
By Chrissy Hanisco and Chris Erchull

Hanisco

Erchull

Despite this year’s unusual legislative session, the legislature passed House
Bill 1162, modernizing New Hampshire’s
adoption statute and adding additional
legal security for children conceived via
assisted reproduction. As of January 1,
2021, New Hampshire unmarried couples
finally will be able to secure legal parentage through adoption. Furthermore, nongenetic parents will have access to a court
judgment of parentage and confirmatory
adoption. See RSA 170-B:4 & RSA 168B:2.
A 2019 decision of the New Hampshire Supreme Court highlighted the urgent need for this legislation. In In re J.W.,
the Court ruled that eleven-year-old J.W.,
who had been raised since he was four
years old by his father and stepmother,
could not be adopted because the couple
was unmarried. 172 N.H. 332 (2019).
This result was tragic. J.W. had only one

Judith A. Fairclough

legal parent—his father—and the only
family he knew was his father, his stepmother, and his siblings born of that relationship. The Court concluded that it was
constrained by the text of RSA 168-B:2,
but acknowledged “the modern family has
taken on many different forms” and invited the Legislature to decide if “eligibility
to adopt should be expanded.” Id. at 340.
After several years of advocacy by
New Hampshire adoption practitioners,
In re J.W. was the case needed to catapult
to legislative victory. House Bill 1162
passed with overwhelming bipartisan sup-

Margaret R. Kerouac

The bill goes further by ensuring
that every family who conceives
via assisted reproduction is
eligible for an adjudication of
parentage, either by confirmatory
adoption, a court order, or both,
which can be an essential tool for
couples, even when married.
port, thanks in no small part to the leadership of Rep. Ed Butler and many other
cosponsors.

Jeremy D. Eggleton

The bill goes further by ensuring that
every family who conceives via assisted
reproduction is eligible for an adjudication of parentage, either by confirmatory
adoption, a court order, or both, which
can be an essential tool for couples, even
when married. The law has long recognized the rights of non-genetic fathers,
and the marital presumption applies to
children born of any marriage, but confirmatory adoption provides critical additional security for parents, allowing
all families who use donor gametes to
strengthen the legal bonds tying their
families together. The added protection of
a legal judgment especially is important
for same-sex parents. It was just five years
ago that the right to marriage for samesex couples was secured under the U.S.
Constitution, Obergefell v. Hodges, 576
U.S. 644 (2015), and only ten years since
it was secured by the New Hampshire
legislature, RSA 457:1-a. Confirmatory
adoption offers LGBTQ families security,
especially in the face of the ongoing attacks on the right to marriage. See Fulton
v. City of Philadelphia, No. 19-123, 2020
U.S. LEXIS 961 (S.Ct. Feb. 24, 2020)(allowing cert. in case determining whether
a state-funded adoption agency has a
constitutional right to refuse to allow
same-sex couples to adopt). As the U.S.
Supreme Court unanimously decided in
V.L. v. E.L., by virtue of the Full Faith and
ADOPTION continued on page X
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Family Law Legislation 2020– Alimony et al
By Honey Hastings
Senate Bill 444
to update the alimony statute by reducing the percentage formula from
30 percent to 23
percent got caught
in the legislature’s
COVID-plus-politics spring quagmire. After some
legislative maneuvers, the Senate added it to an omnibus bill
(HB 1234) in June. The governor then vetoed it. The good news is that Sen. Sharon
Carson will reintroduce the bill in the 2021
session. I hope that it will be enacted by
June and take effect immediately.
The percentage reduction is needed to
update the alimony formula in light of the
2019 change in the Internal Revenue Code
eliminating the tax deduction for alimony
payments. This changed the expected aftertax outcomes for payors and payees using
the New Hampshire alimony formula.
This corrective alimony legislation
would also clarify that the 2018 alimony
reforms apply only to divorce and legal
separation petitions filed beginning January 2019. Although the 2018 bill said that
the alimony reforms would apply only to
new cases, some lawyers argued to apply it
to brought-forward cases.
The main reason for limiting the new
law to new cases is that property division
and alimony are often interactive. For ex-

NEW HAMPSHIRE BAR NEWS SUPPLEMENT

Practice Tips
A. In general, deal with the impact of
the tax law change now, to avoid the
need to modify.
B. In mediation and other settlement
negotiations, work with the 23 percent formula and note in Uniform
Alimony Order that you have done
so. Also, use 23 percent on the calculation form.
C. Or consider an automatic change in
the alimony if/when the amendment
takes effect. (This would be like the
support step-down a year in the future when the oldest child ages out.)
ample, a person might have agreed to “no
alimony” in return for more than half the
assets. Reopening the case later to seek alimony could be unfair.
After reviewing alternate formulas
over a range of incomes with the help of
divorce financial analysts, the Alimony
Working Group concluded that 23 percent
of the difference in gross incomes under
the new tax law produced similar results to
30 percent of the difference under the old
tax law. The key provision of the legislation is this change in percentage.
The amendment provides a window
for people with alimony orders effective on
or after January 2019 to request modification of the amount of alimony used in their
case. The window would be open for any

D. In litigation, use the basic “need
and ability” tests and the “catch-all”
special circumstance under RSA
458:19-a to justify the 23 percent
or other lower-than-30 percent formula (or a higher percentage).
E. In litigation, use projected after-tax
results (including allocation of tax
benefits) to support your request.
F. Remember, if you or the court use
30 percent or any percentage over
23 percent, the alimony order will
be subject to modification.

orders amounting to more than 23 percent
of the difference in gross incomes. Such
requests for modification must be made by
July 1, 2022.
This expected change in the alimony
formula and its retroactivity should be considered in cases being settled or tried now.
Setting your client up for another round of
mediation or litigation later in 2021 or in
2022 is not in the client’s best interest.
Another provision of the amendment
adds the “impact of federal tax law on the
parties” to the list of special circumstances
that may result in adjustment to the formula or duration limitation. The amendment
also clarifies that any modifications of alimony orders may be retroactive to the date
the other party received notice of the modi-

www.nhbar.org

fication petition. This mirrors the provision
for child support in RSA 458-C:7.
Questions? I regularly talk with lawyers about the alimony reform law, its applicability, and the pending amendment. I
have designed an alimony calculation form
that I share on request.
Other family law legislation in 2020
- Several bills dealing with children were
consolidated into HB 1162, enacted as
Chapter 26 of the Laws of 2020. Significant provisions include major changes in
the adoption law [refer to that article] and
amendment of the purpose section of the
abuse and neglect law to replace “preserve
the unity of the family” with “determine if
the preservation of family unity is in the
best interest of the child.”
Also in this legislation are sections on
the office of the child advocate; reimbursement of court- ordered services for juveniles; the legal representation of children in
the juvenile justice system; insurance coverage for children’s early intervention services; the child abuse and neglect central
registry; establishing a kinship navigator
program; missing children; dispositional
hearings under RSA 169-B; and the rebuttable presumption of harm under the childprotection act. If you work in “children’s
law” you should read this legislation.
Honey Hastings is an inactive/retired member of the Bar and a practicing Certified
Family Mediator. She operates Amoskeag
Continuing Education and advocates for
family law reform.
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Family Law Issues with the Economic Impact Payment
By Barbara Heggie
In late March,
Congress
passed
the CARES Act,
authorizing an array of coronavirus
relief measures for
American individuals and businesses.
One of the bestknown is the “economic stimulus payment” (EIP) – up to
$1,200 for individuals and $500 for dependents under age 17.
Although millions of people received
their EIP promptly, many eligible Americans
are still waiting for theirs to arrive. IRS implementation has not always gone smoothly, and
the past few months have seen several challenges to the agency’s interpretations of the
CARES Act. Highlighted here are a few EIP
issues that may impact family law practice.

“Injured Spouse” Offsets

The EIP is an advance payment of a
2020 “recovery rebate” credit. Unlike most
tax credits, it cannot be offset to pay down a
person’s tax debt or student loan debt. Only
if the taxpayer has a child support arrearage
may the IRS keep all or a portion of that person’s EIP.
Normally, if a married couple files jointly – and if one spouse has any such debt –
then the IRS will offset as much of the refund
as needed to pay it down, even if the other
“injured” spouse has no such debt. To avoid

Children Claimed Wrongfully by
Non-Custodial Parent

this, the couple must file an “injured spouse”
form with their tax return; the IRS will then
issue whatever refund is attributable to the
spouse without the debt.
For most couples, the EIP for each
spouse is calculated based on a joint 2019
or 2018 tax return. Unfortunately, even for
couples who filed an injured spouse form, the
IRS has been offsetting each spouse’s EIP to
pay down the child support debt of just one
of them. Those who didn’t file an injured
spouse form – because, for example, no refund was due anyway – have also seen both
spouses’ EIPs taken.
After a few twists and turns, the IRS has
determined it will resolve the problem using
information it already has concerning child
support arrearage and eligibility for the EIP.
Injured spouses need not file anything or call
anyone. Instead, they need only wait for the
IRS to sort things out. How long they need to
wait is still unknown, but the agency has set a
goal of issuing EIPs to all injured spouses by
the close of this year.

Separated and Divorced Couples

As discussed earlier, the IRS calculates
most EIPs based on a person’s 2019 or 2018
tax return. If it was a joint return showing
a refund and listing direct-deposit bank account information, the IRS will deposit the
EIP for each spouse into that same account.
For couples who have separated or divorced since the filing of the return, this can
pose significant problems if one spouse no
longer has access to the listed bank account.
If the spouse retaining control over the account won’t “share,” the IRS will not reissue
the EIP to the wronged spouse, even if that
spouse is a victim of domestic violence.
The IRS has declined to create mechanisms and procedures to address such circumstances. Instead, the IRS leaves it to
the wronged spouse to seek redress in state
court. Advocates for domestic abuse victims,
including New Hampshire’s Congressional
delegation, have been pressuring the IRS
since May to rectify this problem. So far,
however, the IRS has not budged.

A similar issue arises if one parent illegally claims a son or daughter for the child
tax credit on a 2019 or 2018 tax return. The
IRS will assume this parent has the right to
the $500 dependent EIP and issue it accordingly.
Unfortunately for the other parent, the
IRS does not see this as identity theft and has
no plans to institute new avenues of relief.
Instead, the wronged parent can make use of
two existing options: (1) file a 2019 tax return
by mail, claiming the child for the child tax
credit, or (2) wait until the next filing season
to make the claim on a 2020 tax return.
Because of the backlog of mail at the
IRS now, the first option may not prove any
faster than the second. Moreover, given the
illegal claim already on record (and presumed legitimate), filing a paper 2019 tax
return could trigger an audit for the wronged
parent.
Perhaps an intrepid Circuit Court judge
would consider this issue at a support hearing
and issue orders addressing it. No such motion or order has come to the attention of the
Bar News yet; readers are welcome to write
in with information on EIP issues raised in
the Family Division.
Barbara Heggie is the coordinator and staff
attorney for the Low-Income Taxpayer Project at the NHBA’s Pro Bono Referral Program. Those interested in volunteering for
the project can reach her at bheggie@nhbar.
org or (603) 715-3215.
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New Hampshire Divorce Law: Sex, Drugs and Divorce
By Jay Markell
The first 20
years of this century have seen major social and legal
changes in terms of
sex, drugs and marriage. However, the
New Hampshire divorce statute, RSA
458-7 effective Jan.
1, 2000, has not kept
pace.
At present, there are nine fault-based
grounds, and two should be updated. RSA
458: 7 II allows a party to obtain a divorce
on grounds of adultery, and RSA 458:7 VII
allows a party to obtain a divorce if it can be
shown that a spouse is “an habitual drunkard
and has been such for 2 years together.”
a) Notable law: Adultery, Sex,
Same-Sex Marriage, Alcohol, and Drugs.
The New Hampshire Supreme Court
clarified what adultery was in the case of In
Re Blanchlower, (2003). A divorce could
not be granted on grounds of adultery where
there was an extramarital same-sex involvement. The Court defined adultery as “voluntary sexual intercourse between a married
man and someone other than his wife or between a married woman and someone other
than her husband.”
In Lawrence v. Texas (2003), the United
States Supreme Court invalidated laws criminalizing consensual, private same-sex acts.
The Massachusetts Supreme Judicial Court

decided Goodrich & others v. Department
of Public Health (2003), invalidating Massachusetts law banning same-sex marriage.
Effective Jan. 1, 2010, New Hampshire RSA
457:46 permitted same-sex couples to marry.
The United State Supreme Court decided
Obergefell v. Hodges (2015) striking down
all laws banning same-sex marriages.
In the case of In Re Sarvela (2006), the
New Hampshire Supreme Court held that
a fault-based divorce could not be granted
based on habitual drunkenness to someone
who abused prescription drugs because “the
plain meaning of drunkard ‘referred to alcohol, not drugs.’”

Marijuana use by adults for medicinal and/or recreational use is now legal in
many jurisdictions. All New England states
allow marijuana possession for medicinal
purposes. Maine and Massachusetts allow
possession of small amounts of marijuana
for recreational use. New Hampshire has decriminalized the possession of small amounts
of marijuana.
Other drugs such as opioids create wellpublicized problems. The Centers for Disease Control and Prevention note that marijuana use is not harmless and has intoxicating
effects. According to the National Council
on Alcoholism and Drug Dependence, sub-

stance abuse can lead to “dysfunction within
the family system.” There is a link between
substance abuse and divorce.
b) The Divorce Statute needs to be
updated to reflect changes in marriage
and drug abuse.
It would be a mistake to believe that
marriage law in the United States is now sex
neutral, Sally Goldfarb points out in Divorcing Marriage from Sex: Radically Rethinking the Role of Sex in Marriage Law in the
United States. In New Hampshire, that is
clearly not the case because the role of sexual
intercourse in marriage has changed with the
advent of same-sex marriage, but there is no
corresponding cause of action for marriages
not dependent on heterosexual intercourse.
Proposed legislation updates two sections of RSA 458-7 to reflect these societal
changes. RSA 458-7 II (Adultery) would
be revised, and create a new category called
Sexual Misconduct of either party that includes adultery and defines it as voluntary
sexual intercourse between a married person and someone other than a party’s legal
spouse. It would add a second set of grounds,
called “Other Sexual Misconduct,” defined
as voluntary, physical sexual contact with
a person other than a party’s legal spouse
which includes, but is not limited to, oralgenital contact, anal intercourse, or the intentional touching of genitalia, anus, breasts, or
buttocks that can be reasonably be construed
for the purpose of sexual arousal or gratification. This definition is derived from RSA
DIVORCE LAW continued on page XI
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Collaborative Practice in a Pandemic
By Jane Schirch
We have all
had to change how
we do business as
a result of the current
COVID-19
restrictions. When
the court initially
restricted its operations to provide
fewer opportunities
for hearings and mediation, as lawyers
we were forced to flex toward alternate
methods of assisting client’s in family law
cases. As our state and the judiciary begins
to open up, and more hearings are now being scheduled, there is still the likelihood
that there will be significant delays in getting a matter before a judge. Once scheduled, that hearing is likely to be heard either telephonically or through wWWebex,
the court’s video platform. Such remote
hearings provide their own challenges for
counsel and litigants, including difficulties
communicating privately and effectively
with a client during a remote hearing; ascertaining the credibility of witnesses;
ensuring that the witness testifying is not
being coached; and myriad other logistical
and substantive hurdles.
With so much uncertainty and delay,
collaborative practice becomes a very attractive alternative to resolving a divorce,
parenting issue or other family law case

effectively and efficiently. Collaborative
practice is a private, contractually based
process of alternative dispute resolution.
Collaborative practice in New Hampshire
utilizes a team approach, using neutral
coach/facilitators and financial professionals as needed to assist the family. Prior to
entering into the collaborative process,
parties and professionals sign a participation agreement that sets the expectations
and parameters of the process. One of the
provisions of all participation agreements
used by collaborative practitioners in New
Hampshire is that the process will be confidential, thus encouraging the free flow of
ideas and brainstorming that is more likely

Our practice focuses on divorce, parenting,
alimony, prenuptial agreements, estate planning
and other family-related legal matters.

to lead to a satisfying, binding and complete resolution of all issues. While many
practitioners and citizens of New Hampshire are familiar with collaborative practice, there are many more that are unfamiliar with the process and the benefits it can
provide to families.
Collaborative practice in New Hampshire is self-regulated by the New Hampshire Collaborative Law Alliance, a nonprofit group of practitioners committed to
advancing the practice of collaborative law
in the state. One benefit for NHCLA members is access to a number of practice documents and forms that can be used during
a collaborative case, including a participation agreement, as well as a road map of
the process.
Nationally, collaborative practitioners
have sought to standardize the process
and its basic tenets to create an expectation that collaborative practice means the
same thing throughout the country. To accomplish this goal, a Uniform Collaborative Law Act and Rules have been created,
and their passage in all 50 states is being
advanced. Here in New Hampshire, the
legislative committee of the NHCLA has
written the New Hampshire Collaborative
Law Act that is based upon the Uniform
Collaborative Law Act. The Collaborative
Law Act was introduced in the New Hampshire Legislature last session as Senate Bill
440. It successfully passed the Senate and
was scheduled to be taken up by the House
when the pandemic shut down the legislature. The bill was then included in an
omnibus bill that was ultimately vetoed by
the governor for reasons unrelated to this
legislation.

NHCLA has approached the prior
sponsors of SB 440, in the hope that this
bill will again receive a favorable reception
in the legislature. This piece of legislation,
while based upon the Uniform Act, has
been revised to suit the New Hampshire
collaborative practice method.
Passage of the Collaborative Law Act
will provide practitioners and citizens alike
the assurances that this method of alternative dispute resolution is recognized and
regulated by state law, and that if a citizen
engages in collaborative practice, the process will be upheld and the terms of the
participation agreement enforced by the
court in the event the case fails and the parties resort to litigation. This legislation also
ensures that basic provisions of a participation agreement are included in order to
deem the process collaborative.
One area of concern that NHCLA has
heard from practitioners is that there is no
enforcement mechanism to ensure that the
collaborative process remains confidential.
Confidentiality is an important protection
in the event that the collaborative process
breaks down and the parties opt to litigate
the issues. Similar to confidentiality protections provided to the mediation process,
confidentiality of the collaborative process
ensures that parties are open and willing to
discuss and entertain different settlement
offers without the risk of uncertainty that
any such discussions can be used against
them in subsequent litigation. Collaborative practitioners, including financial professionals and neutral coaches, would also
be protected from being compelled to testify in subsequent litigation, thus preserving their role as neutral professional in the
process.
NHCLA and collaborative practitioners in New Hampshire believe strongly in
the benefit of the collaborative process in
securing an enduring, comprehensive and
satisfying outcome for parties in family
law matters. Passage of the Collaborative
Law Act in the next legislative session will
go a long way to ensure that this process
of alternative dispute resolution possesses
the protections for parties and practitioners
to promote confidence in the collaborative
process.
Jane M. Schirch, Esq., is a partner at
Shanelaris & Schirch, PLLC, in Nashua.
She is past vice chair and current member
of the board of directors of the New Hampshire Collaborative Law Alliance and a
member of its legislative committee.
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How is Special Education Affected by COVID?
By Holly Vietzke-Lynch
With schools
shutting down last
spring amid the
pandemic,
many
students were not
able to receive their
special-education
services as required by law. And
with many schools
starting the current school year
remotely or in a hybrid format, students
are frequently losing some of their in-person services. Many students who require
significant structure and one-on-one time
with educators are in great danger of regressing or worse, not able to learn at all.
One of the most common phone calls my
office receives is, “What are my rights as
a parent during this?”
The federal Individuals with Disabilities Education Act and N.H. RSA 186-C
mandate that schools provide a free appropriate public education (FAPE) in the
least restrictive environment to students
with disabilities. Prior to the pandemic,
this would mean that if a student could
learn effectively only in classes of small
sizes, the school could not put him or her
in a regular general-education class. Conversely, a school cannot put a student in
a substantially separate classroom if the
student is capable of learning in a gen-

GARON LAW P.L.L.C.
Large enough to serve YOU,
Small enough to CARE

eral- education classroom.
Hearing officers responsible for ruling on special-education appeals are now
trying to figure out what constitutes FAPE
with regard to remote learning. Federal
law provides that individualized education programs (IEPs) must still be followed, which means that, despite the pandemic, districts are still responsible for
providing all special education services,
even if the school is engaged in remote
learning. This means that if a child was
receiving one hour per day of specialized
instruction before the pandemic, he or she
should still receive one hour per day. How
these services are delivered varies from

district to district.
Many students with IEPs or even 504
plans that schools develop to support their
needs struggle to learn remotely. This is
especially true for students with ADHD
and executive- functioning deficits. But
no matter what disability they have, when
the students are unable to find, complete,
or submit assignments electronically, they
are not effectively accessing the curriculum. If the schools are not then finding
ways that enable these students to learn
the material and complete the work, then
the schools are depriving these students of
FAPE.
Through a governor’s order issued

last May, schools were required to have
held a team meeting for all students on
IEPs within the first 30 days of the 202021 school year. It is important that parents
tell the school, if their child is unable to
learn remotely and requires modification of the IEP. If a child was supposed
to receive services in the summer but did
not, he or she may be eligible for compensatory services. If a child cannot learn
remotely (and last spring and the beginning of this academic year should provide
enough data to determine that), then he or
she may be able to attend a public school
in a nearby district that is in person.
Parents do not have to give up their
rights just because a school is operating
remotely. This is also true of timelines,
which must still be adhered to. Districts
cannot use the pandemic as a reason to
not fulfill a child’s IEP or deliver services.
And if a parent is uneasy about a remote
learning plan or modified IEP offered by
the district, he or she should consult a special-education attorney prior to signing.
Holly Vietzke-Lynch, Esq., is a specialeducation law attorney licensed in New
Hampshire and Massachusetts. Her
firm, Holly Lynch Law LLC (www.hollylynchlaw.com), also provides estate
planning, special-needs planning, and
probate-administration services.
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y Fairness from page II
The Court stated that it would “look,
however, to principles governing antenuptial agreements for guidance.” Id at 251. The
Court stated that “an antenuptial contract
‘carries with it a presumption of validity,’”
referencing the Yannalfo and MacFarlane
cases. The Court then stated: “As a result,
the parties seeking invalidation of the agreement must prove that: (1) the agreement was
obtained through fraud, duress or mistake, or
through misrepresentation or nondisclosure
of a material fact; (2) the agreement is unconscionable; or (3) the facts and circumstances
have so changed since the agreement was executed as to make the agreement unenforceable.’” (citing Yannalfo and MacFarlane).
“Because of the fiduciary nature of the marital relationship, ‘the parties must exercise
the highest degree of good faith, candor and
sincerity in all matters bearing on the terms
and execution of the proposed agreement,
with fairness being the ultimate measure.’ In
Re Estate of Hollett, 150 NH at 42-43 [citation omitted, emphasis in original].” Estate of
Wilber at 251-252.
Parties seeking postnuptial agreements
often fall into one of three categories: (1) Elderly couples who have suffered the loss of
a spouse and have remarried late in life with
children they wish to benefit upon their death.
(2) Couples whose marriage is on the rocks
and one spouse has raised the issue of divorce
and the other wishes to remain married. The
unhappy spouse has the leverage. (3) Situations where events may have occurred such
as an inheritance, the change in the structure
of a business, the success of one of the par-

ties’ enterprises or a desire by one of the parties to ensure that assets pass to their children.
Likely, those cases most susceptible to
invalidity are those where the marriage is
shaky and a subservient spouse “gives in”
to the other spouse’s demands with the hope
of saving the marriage. Counsel representing the submissive spouse should warn the
client that the agreement may very likely become a divorce decree. Counsel representing
the controlling spouse should warn that the
agreement may be set aside for duress, undue
influence or coercion.
Food for thought: In New Hampshire
there is a statute authorizing prenuptial agreements and a presumption they are valid. No
such statute exists for postnuptial agreements.
Part of the consideration for prenuptial
agreements is the marriage itself; not so for
postnuptial agreements.
For prenuptial agreements the motivation often is marriage. For postnuptial agreements the motivation often is divorce or its
avoidance.
Postnuptial agreements may require a
“greater indicia of fairness” than prenuptial
agreements.
One thing is clear: predicting the enforceability of postnuptial agreements is no
sure thing.
R. David DePuy is a director in McLane Middleton’s Litigation Department. He can be
reached at (603) 625-1345 or david.depuy@
mclane.com. Christopher R. Paul is a director in McLane Middleton’s Trusts & Estates
Department. He can be reached at (603) 6281335 or christopher.paul@mclane.com.

y Adoption from page IV
Credit Clause of the United States Constitution “[a] final judgment in one State,
if rendered by a court with adjudicatory
authority over the subject matter and persons governed by the judgment, qualifies
for recognition throughout the land.” 577
U.S. ___, 136 S.Ct. 1017 (2016)(per curiam). Accordingly, NH orders of adoption
and parentage must be given full force
and effect in all 50 states and territories,
providing legal security for children and
families.
In enacting HB 1162, the legislature
recognized that more than ever Americans
are choosing to delay or bypass marriage.
As of 2016, a record 18 million Americans were living with an unmarried partner, up 29% since 2007, (Christina Cauterucci, More Unmarried Americans Than
Ever Are Cohabiting, Slate (Apr. 7, 2017),
https://slate.com/human-interest/2017/04/
more-unmarried-americans-than-everare-cohabiting.html), and with same-sex
couples less likely than different-sex couples to choose marriage (Cara Buckley,
Gay Couples, Choosing to Say ‘I Don’t’,
New York Times (Oct. 25, 2013), https://
www.nytimes.com/2013/10/27/style/gaycouples-choosing-to-say-i-dont.html).
With so many nonmarital families forming nationwide, it is imperative that the
law adapt to protect the children of these
relationships. The updates to RSA 168-B
make adoption available to these families.
Further, the legislature acknowledged that in recent years the opioid crisis
increased the number of children being

cared for by grandparents or other family
members who are not married but who are
teaming up to care for children. In passing
HB 1162, the legislature made clear that
children deserve first and foremost the security of a family, and parents do not need
to be married or even a traditional couple.
This will provide the ability for more family members to come forward to provide
permanency for children in crisis.
This legislation added common-sense
access to protections for children across
the state. While there is always more to
do—including ensuring expanded access
to the key administrative route to parentage, Voluntary Acknowledgments—this
bill is a meaningful, positive step forward
for New Hampshire’s children and a reminder of the power of attorneys to identify and correct gaps in statutory protections.
Chrissy Hanisco is an Attorney at The
Stein Law Firm, PLLC in Concord, NH
where she focuses her practice on thirdparty family formation through adoption
and assisted reproductive technology in
both NH and MA. Presently she is serving
on the NHBA Board of Governors as an
At Large Member. She can be reached at
cmhanisco@steinlawpllc.com.
Chris Erchull is a Staff Attorney with
GLBTQ Legal Advocates & Defenders
(GLAD), based in Boston. He is licensed
to practice in NH and MA. Chris can be
reached at cerchull@glad.org.
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y Case from page III
tions, ask whether the party is referring
to any documents or other material to
ensure that such information has been
exchanged prior to the hearing.
e. The time used during a remote proceeding appears to move more quickly
than an in-person proceeding. There are
often delays resulting from technology
issues, an inability to hear the positions
clearly, or regular interruptions by one
or both sides. Be prepared to manage
this time issue and consider asking the
Court for additional time to respond after the other side presents. Asking for a
few minutes to respond allows the practitioner to feel less rushed during his
presentation and less inclined to interrupt the other side.
5. Tips for Remote Mediation. Consider the
following practice pointers for a more
productive, less emotionally charged session:
a. See Suggestion 4c above.
b. Prior to the mediation, notify the mediator if separate virtual rooms are necessary from the outset of the case to avoid
all parties and counsel joining virtually
on the same screen.
c. Prepare proposed settlement documents
in Word or another format that can be
easily shared with the mediator and the
other side for use during the mediation or at the conclusion if settlement
is reached. Review the proposals and
the areas to which parties will need to
agree upon with the client before mediation. While this suggestion holds
true even during in-person mediations,
doing so for the virtual mediation will
help reduce stress. Incredible energy
is used when arriving at a settlement.
Both sides are often drained after a long
mediation. Having proposals outlined
and ready to go substantially reduces
the uncertainty associated with seeing
agreements raw at the end of mediation. Moreover, significant time may
be saved when documents are already
prepared in draft form.
d. The traditional process of drafting, reviewing and signing settlement documents is more of a challenge during a virtual session than an in-person session. For
now, gone are the days where counsel and
the mediator can sit together in person
at a computer to prepare the settlement
documents, and then easily share a hard
copy with the clients. When parties and

counsel are in separate locations, managing the drafting, editing, sending and ultimate signing of documents may become
a friction point to settlement and increase
the emotion. Practitioners may consider
using a shared screen, another breakout
room, or perhaps a new mediation session in order to draft documents. Also,
a discussion ahead of mediation on how
to best administer the drafting, reviewing and signing of documents may help
reduce the confusion that arises when
parties agree in principle but have not yet
signed. How best to close and bind a
deal has taken on a new dimension with
virtual mediations.
e. Some levity. Is it me or do we all seem to
speak louder at a screen than in person?
Why do we lean so incredibly close to
the screen/camera when speaking? When
on Zoom, I have come to appreciate the
sensitivity of my computer microphone. I
do not need to yell as if I need the parties
to hear me through the walls of my office
from their location. More importantly, I
can mediate from an appreciable distance
from the screen.
We are working in uncharted times, and
we are managing cases riddled with uncertainty, distrust, and turmoil. When these two
concepts are combined, frustration is easily
magnified. As we plow forward in this virtual reality, take a moment to consider ways
to lower the energy and to ease the process.
Advocating virtually does not require amplified tactics. Rather, strong advocacy may be
better achieved through focused preparation
and an acknowledgment that Courts, practitioners, and litigants likely enter the process
with higher emotion and lower tolerance.

y Divorce Law from page VII
632-A:3.
Other sexual conduct that undermines
marriage but does not allow a cause of action
for divorce denies true marriage equality. An
adultery-only fault ground denies same-sex
couples fault-based divorces who may have
the same issues with intimacy and fidelity in
marriage and need relief from marital sexual
misconduct.
Other states recognize that sexual misconduct in marriage (and not only adultery)
is a cause of action. For example, New Jersey’s Permanent Statute Title § 2A:34:2 h
(2007) recognizes that “deviant sexual conduct voluntarily performed by the defendant
without consent of the plaintiff” constitutes
grounds for divorce. Exactly what constitutes
deviant sexual conduct in New Jersey is an
open question.
RSA 458:7 VII is revised so that a court
may grant a divorce in the event an innocent
party proves the other party “habitually abuses alcohol or drugs and has been doing so for
two years together.” The term abuse can be
defined as “to use wrongly or improperly,” or
“to use something to bad effect or bad purpose.”

Other states recognize that substance
abuse is a serious problem that undermines
marriage. For example, Massachusetts General Law chapter 208:1 permits divorce for
“gross and confirmed habits of intoxication
caused by voluntary and excessive use of intoxicating liquor, opium, or other drugs.”
Moreover, RSA 458-7a, i.e., the nofault statute, which includes irreconcilable
differences, does not provide a remedy because incidences of marital misconduct cannot be admitted unless parenting rights and
responsibilities are implicated and there is
evidence such conduct is detrimental to the
child. Thus, even if admissible, the grounds
for divorce are still irreconcilable differences,
which is no-fault.
c) Conclusion
Society has seen significant changes in
the last 20 years, and the New Hampshire divorce statute has not been revised to reflect
those changes. The New Hampshire divorce
statute should be updated to provide relief for
parties who wish to plead their cases based
on fault grounds.
Jay Markell is a Senior Attorney at Family
Legal Services of Concord and has drafted
pending legislation proposing the changes to
the divorce statute proposed in this article.
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OUR ANNUAL MIDYEAR MEETING HAS GONE VIRTUAL!

Rights & Responsibilities
IN A CHANGING WORLD

FRIDAY, FEBRUARY 5, 2021
(Recent SCOTUS Decisions)
SCHEDULE-AT-A-GLANCE

FEATURED SPEAKERS

Constitutional law scholar Erwin Chemerinsky will review key U.S. Supreme
Court decisions of the past year, with
a focus on those most likely to impact
New Hampshire attorneys. A live Q&A
session follows.

PRE-EVENT:
Exhibitor Showcase
EVENT:
Welcome/Bar President

CLE: Erwin Chemerinsky, Part I
(Recent SCOTUS Decisions)
Break & Exhibitor Showcase
President Awards/GEC Hollman Award

Chemerinsky, Dean of University of California
Berkeley Law, is the author of eleven books,
including leading casebooks and treatises
about constitutional law, criminal procedure,
and federal jurisdiction. He frequently argues
appellate cases, including in the United States
Supreme Court.

CLE: Erwin Chemerinsky, Part II + Live Q&A
(Recent SCOTUS Decisions)

Robert J. McWhirter believes that
although the Constitution embodies
“created equal” and “the People,” the
Framers failed to resolve the conflict
between freedom and slavery. This talk
on the 13th Amendment discusses how
America began to grow into itself. A live
Q&A session follows.
McWhirter is a nationally and internationally
known speaker and author on trial advocacy,
immigration law, and the history of the Bill of
Rights. He is a frequent guest on Arizona Horizon and KJZZ as a Constitutional expert and
historian. He is a Certified Specialist in Criminal Law with the State Bar of Arizona.

Lunch Break & Exhibitor Showcase
Pro Bono Awards

CLE: Robert McWhirter + Live Q&A
(13th Amendment)
POST-EVENT:
Virtual Chocolate Tasting
(additional fee applies)

Be sure to stay after the Midyear Meeting for a virtual
chocolate tasting by Cocoa Beantown (Boston, MA). The
additional $12 registration fee ($50 value) includes samples of fine, craft chocolates from several New England
chocolatiers and a tasting experience guided by an expert
chocolate educator. (Never fear, we’ll send you the samples ahead of time.) This special networking social is sponsored by NHBA’s New Lawyers Committee.

DUE TO EXCEPTIONAL TIMES, WE LOWERED THE
REGISTRATION PRICE FOR THIS YEAR’S EVENT TO

$75
PER ATTENDEE

WATCH THE E-BULLETIN & SOCIAL MEDIA FOR REGISTRATION DATE
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