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Alternative Dispute Resolution

By Erin McCoy Alarcon

 Life during a pandemic isn’t much fun. 
Confession: I’ve had more grumpy days 
than warm and fuzzy days during the last 
six months. Sick of feeling cranky, a couple 
months ago I decided to audit a Berkeley 
College class called the “Science of Happi-
ness.” Maybe I’d learn some cool, science-y 
facts to help me find or make some happiness 
during this overwhelmingly disconnected 
and lonely time.  
 While genetic makeup and personal 
circumstances play a role in one’s level of 
happiness, intentional activity – conscious 
decisions, thought processes and acts –con-
trol forty percent of our happiness levels. In 
other words, we can make deliberate choices 
to be happier. The best part about happiness 
is that it is cyclical in nature: people who 
are happier have healthier relationships, are 
more optimistic about the future, and realize 
their goals more frequently, and people who 
have healthy relationships are more optimis-
tic about the future and realize their goals, 
and are happier individuals. This is a good 
cycle to break into and get stuck in! 
 What does this have to do with media-
tion? While it is no longer a surprise that 
mediation can reduce costs, decrease stress, 
and preserve lasting relationships, it turns 
out that some of the most powerful conflict 
resolution tools used in mediation overlap in 
significant and meaningful ways with happi-
ness building techniques. 
 Empathy is an extremely important part 
of a successful mediation. It allows one per-
son to imagine themselves in the shoes of 
another to better understand and appreciate 
the other person’s perspective. A successful 
mediator not only practices empathy them-
selves but will also elicit empathy from the 
parties. The art of active listening is one key 
component of empathy. It is more than hear-
ing words; it is listening intently and demon-
strating genuine concern and interest through 
non-verbal cues, such as nodding, as well as 
through audible cues, such as paraphrasing 
and summarizing. As a mediator, it means 
not only being able to repeat the words or 
sentiments back to the person, but also hav-
ing the skill to guide each party through 
hearing, processing, and understanding the 

other party’s words.  
 Mediators also use validation to offer 
recognition and affirmation to the parties. 
For example, imagine one parent in a family 
mediation exclaims, 
“You are always late 
picking up our child 
and then she/he wor-
ries you’ve forgot-
ten.” The mediator 
might respond, “It 
sounds like that is 
frustrating for you.” 
There is no judg-
ment, but it names 
and validates the par-
ent’s emotional reac-
tion, simultaneously 
removing any potential surprise to the other 
party when the emotion seeps into the dis-
cussion. Effective mediators help the par-
ties and their counsel recognize, name, and 
validate emotions throughout the mediation 
process. 
 Skilled mediators also use the refram-
ing technique, often as a follow up to valida-
tion, to help participants see the issue from 
a different perspective. Reframing involves 
summarizing and restating something in 
a more positive light to give both parties a 
new view. Using the example of the frustrat-

ed parent above, a mediator might validate 
the emotion and then reframe it by saying, 
“it sounds like it’s really important to you to 
make sure that your child knows their other 

parent values their 
time together.” This 
acknowledges and 
validates the parent’s 
emotion, while also 
restating it in a way 
that helps the other 
parent appreciate and 
better understand 
that the two parents 
actually share an 
important common 
interest here, making 
sure the child knows 

that each parent values their time with the 
child.
 Happiness research shows that empathy 
and active listening are also important fac-
tors in creating happiness. People feel more 
heard, seen, appreciated, and understood 
when another person actively listens to 
them, which leads to greater feelings of hap-
piness. Active listening also builds empathy 
and compassion, which can lead to people 
making choices that benefit others, not just 
themselves. Mediation may start with a me-
diator modeling active listening and empa-

Mediation and the Pursuit of Happiness 
thy, but ideally, especially in mediations 
involving pre-existing and lasting relation-
ships, the parties then learn to be listeners 
and to empathize more naturally, leading to 
more compassion and, generally speaking, 
higher levels of personal happiness during 
and following the mediation.  
 Happiness researchers also point to 
kindness and gratitude as essential elements 
of happiness. Kindness is the act of being 
generous or friendly. What’s interesting is 
that research shows that kindness is conta-
gious, and a generous act can spread by three 
degrees through a person’s social network.  
Gratitude is the act of giving thanks, some-
times for extremely small things without 
which daily life would be a tad less enjoy-
able. Like kindness, the research shows that 
gratitude is also contagious, both internally 
and externally. I propose that kindness and 
gratitude are examples of validation and re-
framing. When a mediator offers kindness 
to a party through validation, not only does 
it help the party feel heard, it also models a 
way of offering kindness to others, even in 
the midst of conflict. It says: “I heard that 
you are feeling these emotions and acknowl-
edge the validity of your feelings.” When a 
mediator reframes a party’s statements in a 
more positive light to highlight a shared in-
terest, it offers the parties a chance to find 
and offer gratitude for the common goal. It 
says: “Thank you for sharing how important 
this is for you, too. Let’s find a common in-
terest here for which you both can be grate-
ful.”
 We already know that many positive 
outcomes grow out of mediation; perhaps 
increases in personal happiness is another 
potential and valuable outcome. For some, 
this may seem like a far-fetched, hippie idea; 
nonetheless, knowing that increased levels 
of personal happiness lead to better health, 
more positive relationships, increased pro-
ductivity, and less stress, maybe it wouldn’t 
hurt to cultivate a little more happiness in 
our lives and legal practices.
 
Erin McCoy Alarcon is a civil and fam-
ily mediator.  She is a fervent advocate for 
autism acceptance and inclusion, an avid 
reader, and thinks any day spent hiking in 
the mountains is a good day. 

“I propose that kindness and 
gratitude are examples of 
validation and reframing. When 
a mediator offers kindness to 
a party through validation, not 
only does it help the party feel 
heard, it also models a way of 
offering kindness to others, 
even in the midst of conflict.” 
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By Gregory M. Eaton

 I made the switch from part-time to 
full-time mediator upon returning, 6 weeks 
early, from a 7-month sabbatical. Before 
my return, I was looking forward to me-
diating full time in the way I had always 
done: meeting with all parties in a confer-
ence room while I explained my role and 
the process of mediation, listening to the 
parties exchange their views of the case 
while trying to read the cues embedded 
in tone of voice, facial expressions, and 
body language. From there, it was on to 
the caucus rooms, where a mediator does 
most of their work. This work necessarily 
involves establishing trust and a personal 
rapport with the parties, through humor, 
small talk, and curious questions.  Pre-
COVID, I couldn’t imagine doing it any 
other way. I certainly couldn’t imagine 
doing mediations online, with the parties 
in different locations sitting in front of a 
computer.
 And then, overnight it seemed, in-
person mediations were largely a thing of 
the past. One day we were doing the usual 
joint meetings in conference rooms, and 
the next we were all scrambling to figure 
out how to use Zoom. At first it felt like 
a losing cause. Parties and counsel kept 
dropping off meetings or freezing because 
of poor internet connection, eye contact 
was impossible, and everyone was so dis-
tant that my usual methods of establishing 

a personal connection frequently came 
up empty. I kept telling myself that this 
was only temporary, that by June or July 
things would be back to “normal.” Online 
mediation was, at best, a mediocre sub-
stitute for the real thing. A lot of lawyers 
agreed, postponing mediations until we 
could do them again in person.   
 Six months later, most mediations 
are done by Zoom, and it doesn’t look 
like that will change anytime soon. The 
way we mediate since the pandemic has 

changed significantly. Some of those 
changes are positive, some not so good. 
Some of the positive consequences of on-
line mediation are:

• Convenience and ease of scheduling. 
Trying to schedule a mediation where 
some people have to drive, or even 
fly, a long distance to the mediation 
location can be incredibly challeng-
ing. Those logistical issues have been 
eliminated in a world where parties 

and lawyers can participate in a media-
tion by clicking a link from their home 
or office.  Lawyers have told me that 
now that they are comfortable with the 
technology, they really appreciate the 
convenience of Zoom mediations. No 
more travel, worrying about traffic, bad 
weather, or driving home after a long 
day of mediation.

• Greater participation by key deci-
sionmakers. This is particularly true in 
cases involving insurance companies 
outside of New England. As a media-
tor, it’s more difficult to help resolve a 
case where the insurer representative is 
an independent adjuster or participates 
by phone.   Mediating online, the ad-
juster responsible for the file almost 
always attends the mediation.  Online 
mediation also offers greater ease and 
access for decision-makers with physi-
cal challenges that make it difficult for 
them to travel or access certain build-
ings.

• For most cases, it’s just as effective as 
in-person mediation. This is anecdot-
al, but most lawyers and participants 
have been pleasantly surprised at how 
effective online mediation has been in 
resolving cases. I know of one media-
tor whose settlement rate has actually 
increased. Our firm has mediated over 
80 cases since the end of March, and 

How The Pandemic Has Changed the Mechanics of Mediation

MEDIATION continued on page VI
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By Jennifer L. Parent

 Technology has fundamentally 
changed how people communicate, do 
business, and perform everyday tasks. 
With the expansion of e-filing in our courts, 
technology has become a significant part of 
our legal practices and the judicial system. 
Offering virtual tools and techniques to 
parties for use in the resolution of matters 
has become necessary during the pandemic 
and is likely to be more common in the fu-
ture.  
 While it may seem new, online dispute 
resolution (ODR) has been around since 
the mid to late 1990s. E-commerce com-
panies saw the use of technology as a way 
to provide their customers with a low-cost 
option to resolve disputes efficiently. The 
trend toward ODR was consistent with the 
development and common use of the inter-
net and allowed a means to settle disputes 
arising from e-commerce transactions. 
This online tool worked as cyber-custom-
ers were often far apart geographically and 
the amounts in controversy tended to be 
smaller.    
 ODR broadly means a dispute system 
using technology to assist parties in resolu-
tion of legal claims. Those who have used 
eBay or PayPal may have personally used 
this type of resolution tool already. What 
was initiated more than two decades ago in 
e-commerce has now made its way into the 
courts.

 Two years ago at the American Bar 
Association Midyear Meeting in Vancou-
ver, Canada, I had the honor of moderat-
ing a panel of speakers on “Developing and 
Implementing Court-Annexed Online Dis-
pute Resolution.” The program focused on 
the ODR efforts in British Columbia and 
its Civil Resolution Tribunal (CRT), that 
nation’s first online tribunal established to 
handle small claims and condominium dis-
putes through technology-based negotia-
tion and mediation.    
 British Columbia commenced an on-
line platform in the judicial system when 
the Ministry of Justice started the CRT as 
a government sanctioned ODR platform in 
2016.  The CRT is “an administrative tribu-

nal, not a court,” but “is part of the public 
justice system,” which is “required to apply 
the law and make enforceable decisions.”1     
 The panel included Shannon Salter, 
Chair of the British Columbia Civil Reso-
lution Tribunal, and Darin Thompson, Le-
gal Counsel for BC Ministry of Attorney 
General. Salter and Thompson explained 
that CRT began as an efficient and speedy 
way to resolve condominium disputes, and 
a year later was expanded to include small 
claims cases alleging damages of up to 
$5,000. The voluntary process provides for 
both an online and human component (by 
phone or email) to assist in resolution at all 
times during the day. Salter and Thompson 
further reported that early results showed 

promise, and confirmed that the province 
was considering legislation to expand the 
jurisdiction of the CRT, which now in-
cludes certain motor vehicle disputes up to 
$50,000. 
 Colin Rule, a pioneer in online dispute 
resolution, and the then Vice President of 
Online Dispute Resolution at Tyler Tech-
nologies, rounded out the panel, speaking 
about the online platform used by British 
Columbia and the increasing growth of 
ODR in U.S. courts. To support use of a 
technology based tool in a public system, 
Rule emphasized that whether making on-
line purchases or rebalancing a 401k ac-
count, the use of technology has become 
commonplace. Rule, who began his career 
at eBay and PayPal as the first director of 
ODR, co-founded Modria.com, an early 
provider of ODR technology, which Tyler 
Technologies purchased in 2017. (In June 
2020, Rule became President and CEO of 
Mediate.com.)  Two years after the 2018 
panel discussion, statistics show the CRT 
has grown in use. From April 1, 2019 to 
March 31, 2020, 5,880 applications were 
filed, a 7.5% increase from the prior year.2 

Also during this period, 6,079 overall dis-
putes in the system were closed.3  
 In the United States, the National Cen-
ter for State Courts (NCSC) has been track-
ing court-implemented ODR programs and 
has provided information and resources to 

Online Dispute Resolution – Coupling Technology with ADR in the 21st Century

TECHNOLOGY continued on page VI
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By Gregory S. Clayton

 In the world of theater, the “fourth wall” 
is a convention describing the invisible wall 
separating actors from the audience. While 
imaginary, it keeps an important distance be-
tween what is happening on stage and those 
watching a play. Occasionally, playwrights 
will deliberately break through that barrier, 
allowing actors and audience to venture into 
and connect in the same space and time.
 The world of mediation is now facing 
a fourth wall. The day of face-to-face me-
diations in law offices has passed for the 
foreseeable future. In the meantime, online 
mediations via Zoom – almost unheard of a 
few months ago – have become the norm.
 Online mediation, and specifically the 
experience of communicating through a 
computer screen, creates a fourth wall be-
tween mediators and participants, and even 
between attorneys and their clients. We have 
new challenges going to the heart of the me-
diation process, impacting the way we com-
municate and the way we resolve cases. If 
we are going to mediate cases effectively, we 
need to break through this wall. Some of the 
solutions are very practical and technology-
focused; others go to how we conduct our-
selves online during the mediation process. 

Get a Better Internet Connection
 The single-biggest practical impedi-
ment to effective online mediation is poor 
internet connections. One participant with 
a poor or overtaxed WiFi signal can freeze 

frames, warble speech, and detract from the 
mediation. It can be a bit embarrassing if 
counsel with a poor connection can’t com-
municate or drops off the call.
 If your signal is problematic, bump up 
your bandwidth (if possible) with your in-
ternet provider. Also use hard-wired ethernet 
connections instead of WiFi if available. If 
you must use WiFi be sure you are located 
close to your router. 
 Avoid competition for bandwidth when 
a mediation is scheduled by shutting off any 
unnecessary devices that are using the WiFi 
signal. Ask others to refrain from streaming 
games, movies and similar activities that 
drain bandwidth. If you anticipate problems 
mediating from home, consider relocating 
to a place where you have access to a bet-
ter connection. Don’t wait for the start of the 

mediation to figure this all out. 

Use the Right Equipment
 While it is possible to connect to a me-
diation via cellphone, the screen size and 
available settings make the process less 
engaging and less communicative. Counsel 
and clients should have computer or tablet 
set-ups that will allow them to see all the 
mediation participants (using Gallery View) 
and talk and hear clearly.
 Some older laptops have deplorable mi-
crophone quality which will undercut com-
munications with everyone in the mediation. 
Test your sound ahead of time with some-
one who will give you honest feedback. You 
may wish to purchase a quality plug-in mi-
crophone, which will substantially enhance 
how you sound online.

Improve Your Screen Appearance
 To communicate well in an online me-
diation, you need to be seen.

• Front-lighting is good; backlighting is 
bad. Close curtains or blinds for any 
windows behind you or to the side. Add 
soft lighting in front or to the side of your 
monitor. 

• Consider your distance from the screen – 
not so close that you are a talking head, 
nor so distant that you appear removed 
from the process. A good webcam will al-
low you to adjust your focus.

• Think about where your webcam is locat-
ed. If using a laptop, consider elevating it 
to eye-level with those old lawbooks you 
could never find reason to throw out. 

• Make eye contact with the camera. We 
tend to look at participants on the screen 
when we are talking but lose eye contact, 
an important part of communication in 
doing this. Consider a “Look Here” ar-
row for your webcam to remind yourself 
where to look.

• Get some honest feedback from a family 
member, friend, or colleague on how you 
are really appearing on screen and what 
might be improved. 

Conduct a Trial Run
 Mediators who work with Zoom daily 
know the importance of sorting out techni-

Breaking Through the Fourth Wall: Tips for Mediating Cases in a time of Social Distancing

WALL continued on page VII
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By Dennis T. Ducharme

 Benjamin Franklin said “By failing 
to prepare you are preparing for failure.”  
While “failing” in a mediation may not nec-
essarily prejudice a case, it is still a wasted 
opportunity to settle on terms favorable to 
your client. Many fewer cases settle without 
mediation than in the 1980s and 90s; with 
generations of lawyers knowing nothing but 
a world where many lawyers presume cases 
will settle only at mediation. 
 Despite the prevailing mindset that 
mediation is where cases will settle, far too 
many practitioners are not fully prepared to 
make the most of the process.  The universe 
of full time or near full time mediators in 
New Hampshire is small.  We talk about the 
mistakes we see as much as the things that 
people do well.  Some of the more common 
and notable signs of unpreparedness are the 
focus of this article.

I.  Failing to Explain the Basics of 
 The Process to Your Client
 For all but the greenest practitioners, a 
mediation is just another event on the cal-
endar.  Like a structuring conference, a con-
ference call, or a deposition, it is just one of 
many events; it does little to quicken one’s 
pulse or cost any sleep. That is not true for 
unsophisticated litigants. For that person ev-
erything about the case is new, and probably 
somewhat intimidating. Careful preparation 
can reduce the fear of the unknown and put 
your client in a more focused mindset going 

into the mediation.
 Much as one would not expose a client 
to a discovery deposition without prepa-
ration, one should not treat mediation as a 
non-event to be discussed on the fly. It is 
important to step back from the amount of 
knowledge and experience counsel brings to 
the table, and assume the client knows noth-
ing about what will happen in the mediation.  
From that blank slate perspective, the initial 
discussion should include:

A. Why the case is being mediated.
B. Who will be there and what their respec-

tive roles are. In a personal injury case 
this should include a discussion of why 
the defendant probably will not be there; 
as there is no requirement under the cur-
rent Superior Court Rules that a defen-
dant appear and participate.

C. What the typical process entails.
D. How long the mediation may last.
E. Confidentiality and inadmissibility of the 

proceedings at trial.

II.  Have A Frank Discussion of Not 
 Only Strengths, But Weaknesses 
 and Contested Issues
 Your client hired you to take advantage 
of your expertise.  That includes giving them 
a realistic view not only of the things that 
might go right at trial, but the things that 
make the case less than perfect. It also in-
cludes helping your clients understand that 
certain issues that create a degree of anger 
or emotion for them may not matter because 
of evidentiary realities that may make things 
upsetting them inadmissible at trial.

A. Share the opposing side’s mediation sum-
mary.

B. Discuss the ramifications of contested le-
gal issues and which way they could go.

C. Do the same with evidentiary issues.  In 
a motor vehicle tort case, they need to 
know the prior driving record of the op-

posing party is probably not going to see 
the light of day.  In contract disputes, ex-
plain that pre-suit offers by an opponent 
will be excluded.

D. Give the mediator a sign if you need help 
with these issues.

III.  Setting Goals and Discussing a 
 Game Plan
 The client is the ultimate decision mak-
er.  Despite that reality, there are far too many 
occasions when a mediator’s comment to the 
effect that counsel and the client have prob-
ably come in with some sense of where they 
want to land prior to getting to the mediation 
is met with blank stares.  While no two me-
diations unfold in exactly the same way, and 
adjusting expectations is part of the process, 
having some sense of a goal and plan of at-
tack before showing up for the mediation is 
crucial.
 Among the areas worthy of discussion 
prior to getting to the mediation are:

A. For plaintiffs, discussing the difference 
between gross settlement amounts and 
what those settlement amounts mean to 
the client in net dollars.

B. Having some sense of what counsel and 
the client agree would be a “great” settle-
ment, a “good” settlement, and an “ac-
ceptable” settlement.

C. Are there non-monetary terms that need 

Making the Most of Mediation: Preparedness 101
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we could only think of two where we 
felt the online platform made the me-
diation less effective.

 Some of the negative aspects of on-
line mediation:
• As a mediator, you need to work 

harder to connect with the parties. 
The “fourth wall” of the online plat-
form is an obstacle to personal connec-
tion. It’s more challenging to make eye 
contact and read body language and 
nonverbal cues. We take for granted 
how easily we can establish a connec-
tion with people in person. I have to 
make a conscious effort to do that on-
line.   On rare occasions, it’s just not 
possible.

• Technological issues. Although many 
people are now comfortable with the 
technology, I still encounter technolog-
ical glitches, poor bandwidth and user 
error that can interfere with the flow of 
the mediation. 

• Distractions because many people 
are participating from home.   Pets, 
significant others, neighbors, kids, tele-
vision.   Need I say more?   

 One day, hopefully soon, we will get 
back to our normal, pre-COVID life. Just 
like the pandemic has changed our views 
on office space and remote work, it has 
also irrevocably changed how we look at 
mediation. Some mediations, particularly 

state courts for years.4 As defined, court-
annexed ODR is a public-facing online 
platform hosted or supported by the judi-
cial branch available for use by parties to 
resolve disputes. Earlier this year, a Joint 
Technology Committee (JTC) issued “Case 
Studies in ODR for Courts,” Version 2.0 
(Adopted 28 January 2020).5 While only 
one U.S. court had adopted ODR when the 
JTC issued its first publication in 2016, ac-
cording to the case study as of 2020, “large 
and small jurisdictions all over the US have 
online dispute resolution implemented for 
some case types.”6     
 The New Hampshire Judicial Branch 
has also explored ODR as a possible ad-
dition to services provided to parties. Ac-
cording to Heather Scheiwe Kulp, Circuit 
Court Administrator, “the New Hampshire 
Judicial Branch explored the use of ODR 
for a number of case types.” In 2019, an 
RFI was issued to expand “current Alter-
native Dispute Resolution (ADR) services 
with the development of an integrated ODR 
system to pilot for Small Claims cases.”7 
Kulp further explained, “After receiving 
many replies to a Request for Information 
and determining some parameters of a New 
Hampshire court-specific ODR system, the 
Administrative Council determined there 
was not enough information on the poten-
tial cost to conduct a sufficient cost/benefit 
analysis before posting a Request for Pro-
posal.”   
 In New Hampshire, small claims cases 
include disputes for $10,000 or less. A sig-

smaller disputes involving money, will 
be conducted entirely online. If a winter 
storm makes travel difficult, a mediation 
might be held online rather than post-
poned.  Rather than insisting on a person’s 
physical presence at mediation, participa-
tion by Zoom will be commonplace under 
difficult travel or other circumstances.

 As for me, while Zoom or other on-
line platforms will allow flexibility for 
my mediations, I know I will go back to 
doing most of them in person when we 
can do so safely. Mediation is about get-
ting to know people, figuring out where 
they have been, and where they want to 
go. Nothing beats looking someone in the 
eye while they talk about their injury or 
the conflict that led them to mediation; it’s 
much better than looking into a camera to 
give the illusion of eye contact. And, no 
matter how effective an online platform 
is, some mediations just have to be in per-
son.   

Greg Eaton is a mediator and conflict 
resolution consultant with Hess Gehris 
Solutions.

nificant number of parties are self-repre-
sented in these cases and since 2014, less 
than one percent of the filed cases opted-
out of e-filing.8 ODR would be an exten-
sion or enhancement of the current media-
tion offerings. In light of the need for better 
cost/benefit analysis, Kulp concluded that, 
“While the NHJB sees potential benefits in 
an ODR system, the NHJB ODR program 
is on hold for the time being.”
 Over the years, ODR has grown in use 
as reliance on technology has expanded. 
This virtual platform may open up new 
possibilities in the current environment. 
Online tools and techniques in the right 
type of cases may provide parties facing 
legal disputes with another way to reach 
resolution that is less costly and more ef-
ficient.

1.  https://civilresolutionbc.ca/faq/#is-
the-crt-the-same-as-a-court.
2. https://civilresolutionbc.ca/wp-con-
tent/uploads/2020/07/CRT-Annual-Re-
port-2019-2020.pdf at 5.
3.  Id. at 7.
4.  See https://www.ncsc.org/odr.  
5.  https://www.ncsc.org/__data/assets/
pdf_file/0033/39579/JTC-Resource-Bulle-
tin-Case-Studies.pdf.
6.  Id. at 1.
7.  https://www.courts.state.nh.us/aoc/
rfps/NHJB-ODR-RFI_190508.pdf at 3.
8.  Id. 

Jennifer Parent is a director at McLane 
Middleton and chair of the firm’s Litigation 
Department. She can be reached at (603) 
628-1360 or jennifer.parent@mclane.com.
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“The way we mediate 
since the pandemic has 
changed significantly. 
Some of those changes 
are positive, some not so 
good.” 
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cal issues in advance. If counsel or clients 
have not worked with Zoom previously, ask 
your mediator for a chance to connect a day 
or two before the mediation to make sure the 
technology works for everyone. Even if you 
are familiar with Zoom, ask the mediator if 
you and your client can sign in early the day 
of the mediation, to make sure everything is 
working properly.

Step Up Personal Engagement
 One important part of doing mediations 
in-person was social engagement – the talk 
between attorneys and clients in a confer-
ence room together and the visits with the 
mediator. This process of engagement and 
relationship building often does not involve 
discussions about the case at hand. Zoom, 
with its options for muting sound and turn-
ing off video, provides temptations for attor-
neys and clients to shut each other out except 
when the mediator is visiting. Don’t lose out 
on this important opportunity to engage with 
your clients. 

Step Up your Mediation 
Presentations

 Simply talking about your case through 
a computer is not always that engaging or ef-
fective. Zoom has a “Share Screen” feature 
that allows you to show participants photos, 
documents, diagrams, and even PowerPoint 
presentations. It is also incredibly easy to 
use.
 If the story you want to tell is stronger 
with a diagram, document, or photo, you can 

queue that up ahead of time on your com-
puter, hit the “Share Screen” button and 
choose to show it as you are talking. If you 
don’t know how this works, ask your me-
diator for a walk-through ahead of time (and 
make sure your mediator enables the “Share 
Screen” option for participants). 

Use “Gallery View”
 Zoom provides a choice between 
“Speaker View,” where you only see the 
face of the person who is speaking and “Gal-
lery View,” where you see the faces of all 
participants. In the context of a mediation, 
Gallery View usually will provide a more 
engaged experience. Make sure your client 
understands how to toggle between the two. 

Encourage your Client to Talk
 Some attorneys want clients to talk in 
a joint session. Others treat this like a third 
rail, to avoid at all costs. Unless there is a 
compelling reason not to, I strongly encour-
age counsel to allow clients to have a chance 
to speak, even briefly. This increases client 
engagement in the online mediation, and it 
also gives the other counsel and participants 
a chance to get to know your client. The old 
days of personal introductions and hand-
shakes before a mediation are gone, but we 
can still make this a more personal experi-
ence.

Practice and Get Feedback
 If the prospect of mediating a case via 
Zoom is secretly terrifying, the best solu-
tion is to dive in. Download a free copy of 
Zoom on your computer. Do some practice 
sessions with colleagues, friends, or fam-

ily members. Find a mentor who is already 
mediating cases with Zoom and have them 
connect with you. Ask your mediator to do 
a quick practice session with you and your 
client. There is a learning curve here, but 
it is not too difficult. Ask for feedback on 
your sound, your lighting, and your screen 
appearance. Solicit suggestions on how to 
improve. 

Conclusion
 The pandemic has brought vast changes 
to the legal profession, including the way we 
mediate cases. Online mediation is not per-
fect, but those of us who do this regularly are 
happily surprised at how well it can work. 

With some forethought and attention to both 
the technology and how we conduct our-
selves, we can break through the fourth wall 
and make online mediation an effective and 
engaged way to resolve cases. 

Gregory S. Clayton is a full-time mediator 
based in Camden, Maine conducting on-line 
mediations in Maine, New Hampshire, and 
Vermont. He may be contacted at gclayton@
claytonmediation.com.

This article was previously published in the 
Maine Lawyers Review, Volume 28, Number 
12 (June 18, 2020). 

Gregory S. Clayton | Mediator 

Clayton Mediation, LLC 
5 Elm Street, P.O. Box 1016 
Camden, ME  04843‐1016 

207‐706‐4977 
gclayton@claytonmediation.com 

www.claytonmediation.com 

Making Mediation Matter® 

Online mediation of simple 
and complex cases 

y Wall from page IV



www.nhbar.org VIII OCTOBER 21, 2020 NEW HAMPSHIRE BAR NEWS SUPPLEMENT

Alternative Dispute Resolution

Charles P. Bauer
Concord

(603) 545-3651

John B. Garvey
Concord

(603) 513-5214 

Melinda S. Gehris
Concord

(603) 225-0477 

Connie Rakowsky
Concord

(603) 568-7138

Robert Morrill
Portsmouth

(603) 828-8564

* The National Academy of Distinguished Neutrals (www.NADN.org) is an invitation-only professional association of over 900 litigator-rated 
mediators & arbitrators throughout the US and a proud partner of the AAJ and DRI. For more info, please visit www.NADN.org/about

New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org
New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org

As approved by local members of the national plaintiff (AAJ) and defense (DRI) bar associations*

 Fast Track Appointment Scheduling - visit our free Available Date Calendars  Fast Track Appointment Scheduling - visit our free Available Date Calendars 

As approved by local members of the national plaintiff (AAJ) and defense (DRI) bar associations*

Dennis Ducharme
Manchester

(603) 935-7292

Gregory S. Clayton
Littleton

(207) 706-4977

Peter Taylor
Portsmouth

(603) 436-0666

to be addressed during the negotiation? 
D. How risk averse is the client?  Can the cli-

ent handle the emotional toll of a trial?

 Assuming you have addressed the is-
sues suggested in section II and then had the 
discussion this section suggests, it is best to 
tread carefully before taking positions drasti-
cally different from the reality based position 
you and your client have agreed on. While 
you may not want to concede as much on a 
liability or damages issue as you have told 
your client you might need to, make sure the 
client knows in advance that you plan to say 
something night and day different from what 
you agreed on. Otherwise you may undo a 
lot of work and create very different expecta-
tions than you worked to manage coming in.

IV.  Help the Client Be Ready to Think  
 Objectively
 Other than insurance clients or other 
sophisticated clients with litigation experi-
ence, most parties will bring a great deal of 
emotion to the table. For many clients, the 
mediation will be their first and last involve-
ment with such a process.  Counsel can tell 
the client “not to take it personally” but that 
is easier said than done.  Finding a meaning-
ful way to convey the concept of “not tak-
ing it personally” and applying the highest 
degree of objective decision making to the 
process is extremely important.
 As a mediator, I have a number of ways 
that I use to explain objective decision mak-
ing to parties, most of which are geared to 

helping them become somewhat more de-
tached from their personal situation and 
make decisions with their heads rather than 
their emotions.  Not every one of these meth-
ods works every time, and it may take try-
ing a few before getting through to a given 
person, but it is important to try.  While you 
may rightfully view this area as part of what 
you are paying the mediator for, it does not 
hurt to begin the process yourself in advance 
of the mediation.

A. Focus your client on the fact that while 
his or her injuries, financial losses, emo-
tional distress from a business deal gone 
bad losses are all real, neither a settlement 
nor a verdict will turn back the clock and 
erase what they have been through.  I 
often find myself listening to a personal 
injury plaintiff’s articulation of their in-
juries and the impacts from them, and 
explaining that the choice they are faced 
with is settling a case based on those fac-
tors and achieving a degree of certainty or 
not settling and living with an unknown 
jury verdict based on those same factors.

 This is not simply trying to beat down 
someone’s defenses by raising fears about 
a trial.  It is an effort to get them think-
ing about decision making and weighing 
the two real options they have in front of 
them.  From a decision tree perspective, 
recognizing that neither path available 
can erase the past can help a person grasp 
the choice between a settlement opportu-
nity at hand against a range of possible 
outcomes at trial.

B. Try to convey to your client that the pro-
cess involves setting a settlement value 

on “a case.”  That is subtly but appre-
ciably different from setting a settlement 
value on “them” or judging the propriety 
or impropriety of their conduct.

 A “case” involves what the client has to 
say about whatever brought the dispute 
to suit, but also involves how 12 people 
will view all the evidence, good, bad or 
indifferent. In an injury case some medi-
cal records appear slightly different from 
what the client told the doctor. In a busi-
ness case the client “knows” the course of 
dealing in industry is different from what 
forms and documents were signed, but 
the jury does not.  Accepting that a jury 
will see the case through a filter different 
from their own can help the client accept 
compromise somewhat more easily. 

C. In the personal injury arena, help them 
understand that the defense lawyer and 
insurance adjuster are viewing them as 
a person.  I frequently hear plaintiffs say 
“that offer (or those offers) doesn’t reflect 
what I have been through” at the point in 
the mediation when most of the discus-
sion has turned to numbers.

 Finding a way, on your own or with the 
mediator’s help, to convey to your client 
that an insurer’s risk analysis, and thus its 
offers, include the good things about the 
plaintiff is very helpful.  One approach I 
use is to confront “head-on” the fact that 
there comes a time in every mediation 
when the back and forth and focus on 
numbers becomes depersonalizing.  Ex-
plaining that up front, and then re-empha-
sizing that the insurer’s assessment of the 
verdict range includes the “good things” 
about the plaintiff can be effective.

V.  Prepare Clients for the Inevitable  
 Bumps in the Road

 Discussing the process, decision mak-
ing, mechanics, and the like are very impor-
tant, but at some point in time the reality is 
the client likely going to hear things he or 
she does not like, either in tone or substance 
once the mediation starts. Some things to ad-
dress include: 

A. Opposing counsel may say some things 
that hurt your feelings, insult you, impugn 
your credibility, or just sound wrong. 
Take them as stoically and with the big-
gest grain of salt as possible.

B. Be ready for offers and demands that 
make no sense, that seem designed to 
insult you, or that you just don’t under-
stand.  

C. Be ready for the fact that the people in the 
room may not have unlimited authority to 
settle the case on that day. Not every case 
will settle in mediation, but a big percent-
age settle soon after.  Clients need to be 
patient.

D. Explain to them that it is impossible to 
predict how a mediation will unfold and 
that you simply cannot prepare them for 
everything that might happen.

Dennis Ducharme is a trial lawyer and 
mediator, and is the founder of Ducharme 
Resolutions, PLLC.  He is a member of the 
National Academy of Distinguished Neu-
trals and has been recognized by “Best 
Lawyers” for both mediation and personal 
injury litigation.
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