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Housing Advocates Focusing on Rent Relief as Surge in Evictions Looms
Long-term Housing Solutions are the Ultimate Goal
By Scott Merrill
With a surge in the number of evictions due to historic unemployment looming, policy leaders and housing advocates
in New Hampshire have been forced to
confront realities that existed prior to the
COVID-19 pandemic.
These realities include a lack of affordable housing and a homeless population in
need of safe shelter.
According to Ellisa Margolis, Director
of Housing Action NH, an advocacy group
focused on affordable housing, just under
half of renters in the market were cost burdened pre COVID-19. A rental cost burden
is defined as 30 percent or more of monthly
income spent on housing costs.
“If tenants can’t pay their rent, then
landlords cannot pay their mortgages and
towns may not be able to collect the tax
dollars that are needed to pay for the roads,
the schools, and the other vital services
such as caring for those who are looking
for a place to live.”
According to New Hampshire Employment Security (NHES), unemployment stood at 16.3 percent for the month
of April, (the national average in April was
14.7 percent); this is the highest unemploy-

Tim Potter, 59, and Walter Healey, 65, at the Concord Homeless Resource Center on
North Main St. in Concord. (Photo/Scott Merrill)
ment rate in the history of recorded data
stretching back to 1976.

The Eviction Moratorium

The March moratorium on evictions
to provide relief for tenants unable to pay

their rent was set to expire June 5th but
was recently extended by Governor Sununu. It now expires June 26th. Federally
subsidized housing under the CARES Act,
which includes section 8 vouchers, expires
July 26th.

With high unemployment in New
Hampshire and around the country, individuals who can’t pay their rent could have
a ripple effect, according to Margolis, leading to more people in need of shelter.
Margolis and a host of stakeholders
around the state are currently pushing for
a new set of beliefs and practices regarding
housing issues to maintain public health
and to prevent people from living on the
streets or in shelters.
“The moratorium was very important in the name of public health, and to
stabilize people in their homes, because it
provided some relief,” Margolis said. “But
after this there will be a pent-up demand for
eviction and then you’ll have people owing
several months rent. It was hard enough to
pay the median rent in our state but now
imagine adding 3 months to that and you
can see how easily it becomes insurmountable.”
So far, late rental payments have not
been a problem, according to attorney
Brian Shaughnessy, adding that this could
change.
Shaughnessy, President of the New
Hampshire Bar Association’s Pro Bono
HOUSING continued on page 12
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A Small Town Lawyer with an “Exacting” Mind

NEW HAMPSHIRE BAR MEMBERS CELEBRATING

50 YEARS OF LAW PRACTICE
—New Admits to the New Hampshire Bar, Fall 1970—

By Kathie Ragsdale

William S. Boesch
Nicholas Bull
Neil F. Castaldo
Samuel D. Conti
Thomas E. Craig
Daniel D. Crean
Henry J. Dane
R. David DePuy
Christopher D. Dye
Richard E. Galway
Thomas J. Hammond
Ernest A. Jette
Mary Susan Leahy
Curtis W. Little, Jr.
Walter L. Mitchell
Daniel D. Muller
Vincent A. Murray Jr.
Thomas M. Pancoast
Charles C. Platto
Gary B. Richardson
Brackett L. Scheffy
William G. Scott
Norman J. Silber
Kurt M. Swenson
Richard F. Therrien
Hon. W.H. Dale Townley-Tilson
Hon. Mark W. Vaughn
Gary P. Westergren

1970

NH Bar Members look back
and share advice for the next generation.
Profiles are based on questionnaires sent earlier this year to New Hampshire Bar members marking 50 years
of law practice, and those who responded are included. Responses have been edited for length and clarity.

The unprecedented change that faced new lawyers at the end of the 1960’s did
not abate with the turn of the decade. 1970 began with the acquittal of the Chicago 7
on charges stemming from the 1968 Democratic conventions, and national riots over the
death of Henry Marrow in a race related killing in Oxford North Carolina. 1969 saw a moon
landing, but 1970 saw the near tragic explosion of Apollo 13. The Kent State Shootings,
Hard Hat Riots, and increasing anti-war protests escalated tensions that spilled over from
the previous decade. It was into this environment that our current class of 50-year members
entered began their careers.
Times were turbulent in 1970, but also promising. In New Hampshire, a transformation
was occurring that saw the mills of Manchester, Nashua, and dozens of smaller cities around
the state closing. At the same time, new opportunities were on the horizon with hightech, electronics, computer industries taking root. The class of 1970 was there to support
individuals and industries, and to help navigate the challenges of their time, with devotion
to their profession, their families and to their communities.
We celebrate the 50-year Bar members listed in this publication who, like their
predecessors, have shared their stories, their wisdom, and their advice on these pages.
Our new admittees are entering the practice in times of similar uncertainty, promise and
potential. Last year, Dave McGrath noted that, in reading the stories and advice of 2019’s
50-year members, “You will undoubtedly note some common themes, such as the importance
of civility and community. You will likely also detect genuine humility unaffected by their
considerable competence.” The same is true this year, and these concepts are as important
to our profession as they ever were. Thank you to all of you who contributed, and,
On behalf of the New Hampshire Bar Association, congratulations!
—Edward D. Philpot, Jr., President, New Hampshire Bar Association
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INSIDE: Honoring
50 Years of Practice
(Special supplement)

I

Thomas Pancoast may be the quintessential North Country lawyer – part legal
advisor, part raconteur, and so can-do that
he delivered one of his own daughters in
the back seat of a 1971 Plymouth Fury.
He has maintained an office in his
Littleton home for 41 years. He has almost
no overhead, and no staff. He answers his
own phone.
Meetings with clients – many of them
repeat patrons or their children – often
border on social events.
“I will oftentimes have clients come
and they’ll ask my advice or shoot the bull
about something that has nothing to do
with the law,” says Pancoast, who recently
turned 75. “I’m not much of an extrovert.
I don’t really need to go anywhere, but I
do find these client encounters substitutes
for a social life in a way and it’s satisfy-
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ing.”
But don’t let
the aw-shucks demeanor fool you.
“His
work
as a small-town
solo practitioner
can easily go up
against that of
larger firms ‘down
south,’” says 35year friend and
colleague Mark Russell, a partner in the
Littleton firm Samaha Russell Hodgdon
PA. “His unsurpassed curiosity and engagement compels Tom to peek under
rocks that others might not think to turn
over, ensuring that his clients are always
well represented and protected from the
unexpected.”
So exacting is Pancoast’s mind, adds
Russell, that “he is the only person I know

who insists upon, and knows how to properly place the dieresis in Coös,” the name
of New Hampshire’s northernmost county.
A native of Ardsley in Westchester
County, New York, Pancoast grew up in
Florida but loved spending time in the
18th Century farmhouse his artist grandfather used as a summer place in Southbury, Connecticut.
“It had no utilities. It was a step back
in time,” says Pancoast.
The place had such nostalgic appeal,
he adds, “I resolved I wanted to live in rural New England.”
That opportunity came years later
when he graduated from Vanderbilt University with a degree in electrical engineering, went on to Yale Law School to
liberalize his education and decided to
PANCOAST continued on page 8
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Saying Goodbye to an Amazing Group of People
During my tenure on the Bar Association’s Board of Governors, and during my
time as President, I have had the opportunity to serve with and talk to many past
Presidents. Not one of them claimed that
their presidency went exactly as planned.
My term has been no exception.
The world changed for all of us in
2020, and the challenges of meeting the
needs of clients, of defending their rights
and their businesses, and of helping our
communities, stretched the resources
and creativity of lawyers and institutions
around the state. Lawyers and courts were
asked to rapidly adapt to a new reality of
work at home, video conferencing, remote
hearings, and the world of Zoom. The
transformation, and adaptation to this new
reality, has been profound, and I wonder
if we will ever go back to the way things
were. What we have accomplished is unprecedented, and as we begin to roll out
the back of this, I’m optimistic that we will
continue to innovate and to find creative
new ways to represent our clients, serve
our communities, and support our families.
It has not all been perfect. The burden
and backlog on courts is manifest, and it
will take tremendous effort and cooperation to get things back on track, but I am
proud of the strength and determination on
the part of our Supreme, Superior, and Circuit Court leaders in making tough decisions to keep us, and the public safe, while
still protecting the rights of criminal defen-

President’s Perspective
By Edward Philpot
Edward D. Philpot, Jr.,
PLLC

dants, the abused and neglected, and others
in difficult, pressing situations. Hats off to
the justices and judges for their tireless efforts.
This is not to say that everything has
been easy. It hasn’t. Lawyers all over the
State have faced the same daunting challenges facing other businesses. Particularly
hard hit have been the small and solo firm
practitioners. They have seen their business drastically reduced, and have had to
make the same accommodations for their
employees and their families, while still
diligently trying to serve their clients. Upwards of 50% of my day through March
and April was taken up with answering
calls from members who needed reassurance that we would help them survive.
And help we did. After an initial upheaval, we quickly shifted our efforts to
virtual CLE, and responded to concerns

(ISSN 1051‑4023)
An official monthly publication of the
New Hampshire Bar Association.

about dues waivers and other obligations
keeping folks up at night. In turn, our Supreme Court responded to provide relief
and guidance to allow flexibility in meeting our MCLE and dues requirements. Bar
staff continued to put out information, to
publish Bar News and update the website
so that members could stay connected and
well informed.
I have repeatedly said of our Bar, “the
closer you look, the better we look,” and
I stand by that statement now more than
ever. It is true of our members, our staff,
our programs, and our profession.
Finally, through all of this, I have to
say that lawyers have continued to show
that they are amazing people. I can’t tell
you how many who called to express concern, fear, trepidation, or even anger during
this time, ever did so without asking how
I was doing. It felt good, and it made me
proud. I wish I could have had more time
to see all of you in person, and to participate in programs like the Annual Meeting
that brought us all together before COVID-19. I wish that this year as your Bar
President could have been different, however, it was special in its own way. I have
truly loved this year as your President, and
I will miss it. I wish Dan, Richard, Sandra,
the Board – oh, what a great Board – as
well as George and the Bar team, all the
best. I offer my support and admiration for
them and all they do.
Best wishes, and be well.
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NH Bar Admits New Members
The following members were admitted
to the NH Bar on May 15, 2020.
Keelan B. Forey, Manchester, NH
Alliison L. McGregor, Manchester, NH
Milliana R. Zonarich, Manchester, NH
Lisa M. Bianco, Concord, NH
Sarah V. Carter, Concord, NH
Brian W. Linares, Concord, NH
David M. Lovejoy, Concord, NH
Eric S. Monty, Concord, NH
Douglas T. Bruno, Keene, NH
Emma H. Fairholm, Bellingham, Mass.
Ginger E. Gates, Pembroke, NH
Abbygale S. Martinen, Barrington, NH
Alanna N. Middleton, Glen Mills, Pa.

Matthew S. Middleton, Glen Mills, Pa.
Lauren C. Myers, Concord, NH
Jennifer R. Perez, East Lempster, NH
Allison K. Siwacki, Manchester, NH
Hanna M., Manchester, NH
Craig T. McMahon, Concord, NH
Danielle L. Pomeroy, Dover, NH
John P. Nehrings, Ossipee, NH
The following members were admitted to
the NH Bar on May 19, 2020.
Stacey B. Marmorstein, Boston, Mass.
Patrick A. Landroche, Manchester, NH
Elizabeth J. Barrett, Bedford, NH
Samuel H. Martin, Portsmouth, NH
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Alexandra K. Ladwig, Dover, NH
Michael S. Salas, Rye, NH
Sara G. Appellof, Quincy, Mass.
Jason D. Curtis, Riverside, Calif.
David Grigoryan, Elkins, NH
Jessica J. Lawson, Gorham, NH
Laura C. Lindsay, Hanover, NH
Collin R. Phillips, Barrington, NH
Donald P. Reape, Hollis, NH
Maggie E. Frank, Milford, NH
Stephanie J. Lee, Manchester, NH
Andrew T. Yourell, Concord, NH
Charles A. Lovell, Littleton, NH
Blaire A. Fenniman, Portsmouth, NH
Phillip M. Haney, Newington, NH
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Senator Hassan Addresses the Legal Aid Community
“ Tooling Up” for a “ Tsunami” of Cases

By Scott Merrill
While the pandemic fuels Great Depression levels of unemployment and protestors take to the streets calling for justice
after the murder of George Floyd in Minneapolis on Memorial Day, the legal aid community in New Hampshire is as committed
as ever to providing equal justice and systemic change for the poor.
“We are, indeed, in times that are unprecedented,” Senator Maggie Hassan said,
speaking to a group of over 40 political
leaders and members of the legal services
community on June 4th.
“My mother, who is quite a grammarian, always tells me not to overuse certain
words and I’ve been trying to think of words
that are different than ‘unprecedented’ to
describe these times,” Hassan said, “and I
just can’t.”
The lunch meeting, held on Zoom,
hosted by Ovide Lamontagne, the Chairman of the Campaign for Legal Services,
was held to provide updates about the legal
services community’s successes and concerns as they move forward during the pandemic.
Hassan reminded the group that their
“voices have never been more important
than they are right now.”
“One of the things that always makes
me proud of our state as a citizen and as a
lawyer, and a member of the NH Bar, is the
depth of commitment for providing legal
services to all Granite Staters. You do an
extraordinary job elevating the issues and
helping average people understand why
legal services are so important and I’m incredibly grateful to you all for that.”
Before turning the meeting over to
those in the legal services community, Hassan expressed sadness and a resolve for
justice regarding the events that have been
unfolding over the past three months – most
recently the murder of George Floyd by the
hands of police in Minneapolis.
“Frankly, if any of you had told me that
I would have been part of an impeachment
trial and then a pandemic and now what
we’re seeing after the murder of George
Floyd, I would have told you that that conflict could never have happened but it has
and here we are.”
George Floyd’s murder, the deaths of
Ahmed Aubrey, Breonna Taylor, and other
African Americans, has created a spark
that, Hassan said, “continues to shock the
conscience, but makes clear that our commitment as attorneys and citizens to equal
justice under the law is more important than

it has ever been.”
“We need to be
able to speak about
systemic racism in
our criminal justice
system and to do
more than talk about
it and study it, we
need to act on it.”
One of the
things Hassan said
she’s working on Sen. Maggie Hassan
with colleagues in Washington is addressing police misconduct by introducing action items such as a national standard for the
abuse of force.
“This could help us take concrete steps
towards improving criminal justice for all
in our country,” Hassan said, adding that “I
will continue to raise my voice when I see
any leader in this country abusing their power. That is what I believe happened Monday
night when the president unleashed rubber
bullets and tear gas on peaceful protestors.”
Before concluding her remarks, Hassan told the group she is confident that the
country will emerge “better and stronger,
and more just and equitable.”
“I get to hear about and witness a daily
kindness that Granite Staters show to each
other, I see the resilience of young people
finishing their graduations, I watch young
people starting charities and then I get to
have calls like this one with folks like all
of you who I know are working so hard to
make sure the needs and the interests of
people all around our state are tended to.”
Lamontagne told those in attendance
that the state is “at the doorstep of a surge”
in evictions, foreclosures, and domestic violence cases in the courts, and that the legal
services community is calling on all of its
resources, including lawyers and business
people from around the state, to put together
a team to address these issues.
“I think it goes without saying that supporting access to justice and legal services
is a non-partisan effort,” Lamontagne said,
acknowledging Hassan’s support. “The
fact that you and I are teamed up on this effort, despite whatever political differences
we may have had in the past, cuts across
the state because we have Republicans,
Democrats, Libertarians and vegetarians
all supporting the effort. It’s important during these trying times to come together and
certainly law and order, peace and justice,
and access to justice are all issues that we’re
unified by.”
Erin Jasina, Domestic Violence Project
Director for New Hampshire Legal Assis-

tance (NHLA), said that when the pandemic
began there was “concern that victims of
domestic violence would still be residing in
their homes with their abusers. Cut off from
access.”
“Safe times for leaving home, like
trips to the grocery store or bringing kids to
school, were no longer available. And people couldn’t access court houses between
normal business hours.”
Because of this restricted access, the
courts convened a working group of the Coalition, NHLA, court staff, and private attorneys.
“Collectively, we developed a process for safely filing domestic violence and
stalking petitions electronically,” Jasina
said. “We needed a solution that would allow victims of sexual violence and stalking
to access critical services and for filing protective orders without compromising own
health or court staff.”
The plan went into action last week.
Now, between the hours of 8-3, domestic
violence victims connected with a crisis
center or the Strafford County Family Justice Center, can file domestic violence and
stalking petitions electronically.
“They can be in a safe location and they
can access that protection without having to
go to a courthouse without risking exposure
to themselves or others,” Jasina said. “It’s a
really great opportunity to access the protections they desperately need while also maintaining their health and we’re very excited
that process is in place and we’re grateful
for all of those who came to the table in a
very short period of time.”
NHLA represents clients in protective
order cases, stalking orders, divorce and
parenting cases.
While Jasina said they have seen a decline in referrals and that this was not unexpected due to stay-at-home orders. Recently, she added, as restrictions are being lifted,
NHLA is seeing an increase in the number
of referrals, although is “not anywhere close
to numbers prior to pandemic.”
“But, we do expect to see those numbers in referrals increase significantly as restrictions are lifted even further. We’ll see
an influx of protective order requests, we’ll
see an increase for divorce and parenting assistance. And now we’re trying to turn an
eye to see how we can meet that need because we know it will be overwhelming. We
would love to be able to represent everyone
referred to NHLA for assistance, but, that
need far exceeds the resources that we have.
As you know many victims will go unrepresented in their protective order and family

John M. Lewis

law cases.”
At the Legal Advice and Referral Center (LARC), Steve McGilvary said he has
fielded a number of questions recently from
clients who are receiving letters from landlords threatening evictions for non-payment.
“The landlords are telling our clients
what non-payment of rent is doing to them.
And they’re saying that as soon as they’re
able, as soon as the moratorium lifts, they
are going to start proceedings to evict them.”
Clients are calling in, McGilvary said,
“not with a written eviction notice yet, but
with an oral threat or text from a landlord
that their days are numbered.”
“These are clients who have lost jobs
and some aren’t coming back. They feel
hopeless and want to know what to do.
We’re telling these folks that if they’re behind in rent they can go to a local welfare office for support. We’re in collaboration with
NHLA and NH Pro Bono Referral Program
and we’ve all agreed in our meetings over
the last couple of weeks that we’re waiting
for the tsunami to hit and we’re trying to
prepare.”
Sarah Mattson Duston, Executive Director for New Hampshire Legal Assistance
(NHLA), said 40 percent of NHLA’s funding comes through the Judicial Council and
IOLTA Grants through the NH Bar Foundation. Both of those funding sources are vulnerable, she said, due to a decline during the
economic downturn.
“We are very grateful to the Bar Foundation for its efforts to maintain level funding for civil legal aid during the next year.
That support helps us plan effectively for
the surge in need that is already upon us. We
will advocate for continuation of state funding as well – now more than ever, we need
to make sure that low-income people can
stay safe, housed, and financially stable.”
Breckie Hayes-Snow, Director of
LARC, said she’s also grateful for the support LARC receives from NHLA and the
NH Bar Association’s Pro Bono Referral
Program to meet the needs that have arisen
over the past several months.
LARC is planning to hire another attorney with CARES act money to address
employment and housing related issues.
“We are building an integrated system
to provide a full range of services in collaboration with NHLA and with the volunteers through the Bar Association who give
so much of their time through the pro bono
program,” she said, adding “We’re hoping
to be completely tooled up for the surge in
the next couple of weeks.”

Bankruptcy Avoidance

Mediation and Arbitration Services
Experienced Problem-Solver,
Simple to Complex Cases

Terrie Harman

Alfano Law offers many strategies for troubled businesses to avoid bankruptcy:
loan restructuring
entity restructuring
asset protection
buy-outs
federal, state and local tax considerations

9 Gerrish Drive, Durham, NH
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www.johnlewisadr.com
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refinancing
foreclosure defense
estate planning

We also offer commercial bankruptcy solutions, including:
pre-packaged bankruptcies
Subchapter 5 options (with CARES Act amendments)
4 Park Street
Concord, NH 03301
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Reminiscences of Columbia Law School and Ruth Bader Ginsberg
By The Honorable John Lewis
I attended Columbia Law School in
New York City from 1970 to 1973. It was
a tumultuous time to find one’s place in the
world.
The Vietnam War raged, spewing out
its poison, and badly fraying our national
unity. Many students continued to resist the
draft and other forms of involvement with
the military effort, flirting with, or adopting,
counter-culture values. In the wake of this
upset and division, the country veered to
the right, retreating from the ambitions and
goals of Lyndon Johnson’s Great Society,
with Richard Nixon as President.
To a fair degree, my classmates at Columbia in the early 1970’s were not just out
of college, seamlessly moving forward into
careers in law. Many were older and more
mature. They had done military service,
taught, or had carried out other jobs or pursuits, responding in different ways to the
Vietnam War effort. My classmates were
mostly white males, but Columbia was enrolling an increasing number of women,
African Americans, Hispanics, and other
minorities, many of whom went on to have
very distinguished careers.
Whatever their backgrounds, my
classmates generally treated government
pronouncements, and those coming from
other older authority figures in education
and business, with some skepticism. They
remained sensitive to the persisting in-

equalities, racism,
and sexism of our
society, and a good
number of them had
not lost the aspiration to do something
to change things for
the better. Indeed,
some had come to
the Law School with
this in mind.
To its credit,
Columbia Law offered much that appealed
to students who were coming to the law to
work to make our society more equitable.
Having gone through major student upheaval in the late 1960’s, the Law School
had, though somewhat grudgingly, opted to
open the door to some student participation
in its decision making, and had also put in
place impressive clinical education programs to enable students to venture out of
the traditional classrooms and work in significant ways, through case development, to
promote civil rights and equality.
I benefited greatly from these clinical programs. I enrolled in the Employment Rights Project, which focused on
Title VII and equal employment law; and
I marveled as this program, initially run
by Professor George Cooper and Director
Harriet S. Raab, pursued major litigations,
and achieved impressive successes and improvements particularly for women. Among
those litigations were those against News-

week, Reader’s Digest, the prestigious New
York law firm of Sullivan & Cromwell, and
the New York Times. Significantly, Professor Cooper was directly involved in getting
the Supreme Court, in the landmark case
of Griggs v. Duke Power Co, 401 U.S. 424
(1971), to rule that Title VII prohibited not
just intentional employment discrimination,
but also employment practices that adversely impacted on African Americans without
job-relatedness justification.
I recall going down to the U.S District
courthouse in lower Manhattan to watch Title VII proceedings that involved our clinic.
It was all very inspiring. Indeed, I went on
after a federal court clerkship to litigate for
the Equal Employment Opportunity Commission (EEOC), working in an enforcement region extending from Maine to Virginia, and seeking Title VII relief in several
cases.
I was particularly privileged to also
assist then Professor Ruth Bader Ginsberg
in the preparation of two Briefs she principally authored for the American Civil Liberties Union, (one in the landmark Frontiero
v. Richardson case, 411 U.S.677 (1973)),
challenging on equal protection grounds the
sex-based classifications contained in certain federal statutes and federal regulations.
I obtained credit in the Briefs for my work,
and came to very much appreciate the devotion of the ACLU team participants and the
legal successes that were achieved.
During that time, I had some personal

interactions with then Professor Ginsberg.
She impressed me as young (about 40), intense, private, scholarly, a brilliant advocate
and writer, someone who possessed incredible endurance and fortitude. Though she
had taken on many burdens and tasks, she
did not forget to involve her students in her
work. She was a professor who got to the
point, fully devoted to the mission of making our society a better place for women.
She left me with the strong impression that
she was a major force to be reckoned with.
Years later, I came to be acquainted
with Bill Clinton through my wife, Cindy,
who had been a classmate of his at Georgetown, and when he became President I wrote
him a letter early on suggesting that he keep
Ruth Bader Ginsberg in mind for important
responsibilities. Though my letter focused
on the U.S Attorney General position, and
I doubt it had much, if any, impact, I was
thrilled when President Clinton appointed
her to the Supreme Court.
As a Justice, Ruth Bader Ginsberg has
carried out her duties in an admirable manner. She has worked hard to keep the Court
from veering altogether away from a progressive course. She continues to embody
the best of Columbia Law School.
John M. Lewis served as an associate justice
of the New Hampshire Superior Court. He
presently performs ADR services, practices
some law, and teaches.

Underutilized Property Tax Relief for Homeowner
By Ruth Heintz
Exemptions, credits, abatements, deferrals. All of these forms of property tax
relief are essential to enabling continued
home ownership for people with limited
financial means. This article focuses on
deferrals – RSA 72:38-a “Tax Deferral for
Elderly and Disabled” – which are a clear
“win-win” for both the property owner
and the municipality. The benefits to New
Hampshire of keeping homeowners in their
homes despite hardship are huge. When
property taxes are deferred and eventually
paid, municipalities benefit from property
tax revenue. The homeowner can stay in
their home without needing emergency
general housing assistance provided by the
municipality, subsidized housing through
government programs, or much more costly

housing and care in assisted living or a nursing home. The homeowner can peacefully
stay in their home without worry about unaffordable property taxes. That homeowner
may have owned the home for decades,
even half a century. The homeowner may
have built the home, or parts of it. The quality of life of staying in one’s own home and
community, including superior physical and
mental health, can be priceless.

Deferrals Do Not Burden
Municipalities

Except for the staff time to process the
deferral applications, deferrals do not create
a financial burden for municipalities. Unlike other forms of property tax relief, the
municipality is not giving up the right to the
property tax money. The receipt is only being delayed for that particular homeowner.

The deferred taxes
must be paid when
the owner of the
property subject to
a tax deferral dies or
sells, or otherwise
conveys the property. Deferrals result
in a revolving door
of funds: if a town
has been granting
deferrals all along,
deferrals typically should “mature” at the
same rate they are being granted. The municipality essentially is issuing a loan to
the distressed homeowner. Moreover, with
mortgage interest rates currently below
4%, the 5% interest rate stipulated in RSA
72:38-a provides for a windfall.   Further,
municipalities are protected from exceeding

WORKING TOGETHER FOR
YOUR CLIENTS
Co-Counsel and Referral Fees Honored

Dartmouth College (1980) • Boston College Law School (1983) • New Hampshire Bar Association President (2001)

(603) 625-5555 • www.HutchinsLawOffices.com
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Notice of tax relief is required in all
PROPERTY TAX continued on page 9

Opinions in Bar News
Unless otherwise indicated,
opinions expressed in letters or commentaries published in Bar News are
solely those of the authors, and do not
necessarily reflect the policies of the
New Hampshire Bar Association Board
of Governors or the NHBA staff.
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the “security pledged” as the statute caps
deferrals at 85% of the property’s equity
value. RSA 72:38-a, I.
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Committee Corner

female attorneys agreed that “male attorneys tend to attain more respect/status than
female attorneys,” while only 16% of male
attorneys agreed that statement was true,
for a perception gap of 39%. (More male
attorneys, 50%, disagreed with that statement on the basis that there was equal treatment). There was a similar 40% perception
gap in responding to the statement “male
attorneys more easily progress up the pay
scale than female attorneys,” with 55% of
female attorneys and 15% of male attorneys
agreeing. Those beliefs remained virtually
unchanged since 2009 when 54% of female
attorneys and 16% of male attorneys agreed.
This disparity was found in every question in the entire section. For example: “female attorneys have more difficulty being
promoted than male attorneys,” (52% of
female and 15% of male attorneys agreed);
“male attorneys attain partnership status
faster than female attorneys” (48% of female and 15% of male attorneys agreed);
“female attorneys have more difficulty being hired initially than male attorneys,”
(25% of female and 9% of male attorneys
agreed); and “male attorneys are more likely to be assigned choice cases than female
attorneys” (35% of female and 8% of male
attorneys agreed). Once again, the 2009
data also reported this perception gap.
Female attorneys were also more likely

than male attorneys to have observed certain
behaviors. Sixty-six percent (66%) of women had, in the past year, personally observed
or experienced frequent, occasional, or onetime use of inappropriate names, titles, or
terms of endearment toward female attorneys outside of court, in routine interactions
among attorneys and law firm staff. Only
26% of men reported observing this treatment of female attorneys. Sixty-five percent
(65%) of female attorneys, compared with
23% of male attorneys, had observed condescending treatment of female attorneys
by male attorneys or staff members. Sixtyone percent (61%) of female attorneys have
heard a sexist joke during routine interactions in the last year, but only 38% of male
attorneys reported the same.
Why do male attorneys perceive far
less gender disparity than female attorneys?
Some of the open-ended responses to the
2017 survey hint at three explanations. First,
many men do not view gender equality as
an issue that has anything to do with them.
Several male respondents stated that they
had no opinion on certain questions because
they were male and their comments were not
relevant. Second, while both male and female respondents commented on how much
progress has been made over the past few
decades, a number of male attorneys viewed
this progress as complete. One respondent
suggested that female attorneys should accept “the fact that gender discrimination is a
relic of the past.” Several individuals pointed to the fact that more women had joined
the bar, or were graduating from law school,
as an indication that there was no longer any
inequality and doubted that “this much time
and effort on gender is warranted.” Third,
it cannot be ruled out that some male at-

are already familiar with as closely as possible and will also give you added control and
flexibility as to how, when and where you
engage in conversations. Features include:
• Easy 24/7 access to discussion through nhbar.org Forums webpage
• Follow forum or topics by email
• Manage the amount of email you receive
from the forum
• Mark topics as “favorite” for easy reference
• Easy filter of topics you began or replies
you sent
• Reply via email if you are subscribed to
the forum or topic
We have created a set of short instruc-

tional videos for you to familiarize yourself
with the forums. The videos are located at
https://www.nhbar.org/accessing-and-using-nhba-forums/. For your convenience,
the forums can be accessed at the following
link: https://www.nhbar.org/forums (You
can also access the forums by visiting the NH
Bar’s homepage and clicking on “Forums” in
the menu bar). Please use the forums, start a
discussion topic, subscribe to emails, respond
to a topic and, most importantly, ask us any
questions you may have and provide whatever feedback you have along the way. You
may direct all inquiries to NHBAsections@
nhbar.org.
We hope you find the new section forums useful to you in your practice!

Editor’s Note: The Committee Corner is a new, ongoing New Hampshire Bar News
feature that will allow Bar Members to learn more about how the Bar Association’s
numerous committees function, and to gain information about how to access the
services provided by committee.

The Perception Gap in Gender Equality
By Natalie Laflamme
There are issues in life where progress
ebbs and flows. As many of you know, each
decade the NHBA Gender Equality Committee surveys our profession’s progress
toward overcoming gender disparity. If
you are feeling like our recent progress has
sent mixed signals, the data shows you are
right. Comparing the latest survey of 2017
with GEC’s historical data, there has been
improvement since the first survey in 1987.
More women have entered the legal profession, been appointed to the bench, become
partners in law firms, and, overall, report
less overt gender discrimination. While
things have progressed, that progress appears to have slowed or even stagnated.
One major gap that has not closed is the
perception gap. There is a large difference
in how male and female attorneys perceive
issues of gender equality in the profession.
Female attorneys are much more likely to
perceive gender disparity or differential
treatment than male attorneys. This gap existed in both the 2009 and 2017 surveys.
Those surveys presented a series of
statements about the treatment of male and
female attorneys and asked respondents to
either agree, disagree because there is equal
treatment, or disagree because the opposite
is true. The 2017 data reported that 55% of

torneys deliberately choose not to see any
discrimination or gender inequity. A handful of respondents attacked the very idea of
the survey itself and demonstrated a hostility toward even examining these issues. The
“premise” of gender inequality was called
“ridiculous and stupid,” as well as “stupid,
divisive, and sexist.” Others stated that the
survey was “a waste of time” and predicted
that any data gathered from it would likely
be “entirely useless.”
Although, we may not convince everyone that gender inequality still exists, work
can be done to narrow the perception gap.
The large differences in men and women’s
experiences and perceptions in our profession demonstrate that relying on subjective,
personal, or anecdotal judgments about gender equality may not give a real or complete
picture. Just because people do not perceive
problems does not mean they are not there,
but it does make it less likely that the problems will go away. Until everyone — both
women and men — notice inequality, the
profession is unlikely to make further progress. For useful tools on how to recognize
gender disparity in your firm, please log in
to the NHBA member portal and navigate
to the GEC’s Materials and Links page.
Natalie Laflamme is
a solo practitioner
and a member of
the NHBA’s Gender
Equality Committee.

Section Connection
Dear Trust & Estate Law Section Members,
The New Hampshire Bar Association
has transitioned from its current listserv platform to a new way of sharing information
amongst members: forums. The reason for
the switch is twofold: first, the old platform
is a constant challenge for both members
and NHBA staff alike; members continually
have issues with being “unsubscribed” or
having their email address on “hold” status
for bouncing too many emails, and second,
NHBA emails are continually being “blacklisted.” If this continues, the Bar will be unable to send out valuable communications to
its members.
The forums have been designed to mimic the functionality of the listserves that you

Corrections
In the May issue of Bar News
in the LawLine section the photo
caption for Attorney David Stamatis was spelled incorrectly.
NHBA•CLE offered a program on Cybersecurity on May
13th with National Speaker Paul
Unger. This information was incorrect in the May issue of Bar News.
The program is now available ondemand in our CLE catalog.

MEDICAL MALPRACTICE GROUP
Medical malpractice is a unique practice area, and our firm has the resources and
expertise to handle this type of complex, expensive litigation. We employ
attorneys who concentrate on malpractice litigation. We also have the negotiating
Heather M. Burns

Michael S. McGrath

experience and judgment to obtain the best possible results for our client.

WE ARE THE GRANITE STATE’S LAW FIRM™
Concord
603.224.7791
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Portsmouth
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Vendor Management – Is It Manageable?
By Cameron G. Shilling and
John F. Weaver
Whenever lawyers and law firms entrust sensitive information to vendors, we
must ensure that they safeguard it at least
as rigorously as we are required to do. We
give such information to a multiplicity of
vendors, often without fully realizing we
are doing so. Some examples include due
diligence rooms, expert witnesses, software providers for practice-specific applications, business valuators, cloud providers for email and record retention, copy
rooms, accountants and tax preparers for
clients, human resources consultants, and
so on.
We frequently entrust sensitive information to vendors without critically considering whether we should do so, and
without knowing how to ensure we are doing so appropriately and ethically. Consequently, vendor management is one of our
biggest cybersecurity risks and challenges.

Vendor Categorization

Not all vendors pose the same risks,
nor should they be managed identically.
Effective vendor management requires cat-

egorizing and addressing them differently.
For example, we entrust certain vendors with large amounts of highly sensitive information, such as e-discovery firms,
financial services professionals for clients,
information technology providers, and benefits administrators. To fulfill our obligation to ensure that these vendors properly
safeguard the information we give them,
we must conduct appropriate due diligence.
That can include reviewing documents,
such as their written cybersecurity policies,
training materials, and insurance. That can
also include asking them to complete written questionnaires and answer follow up
inquiries. In addition to due diligence, we
must enter into meaningful information security agreements with these vendors.
We give other vendors similarly large
quantities of sensitive information, but due
diligence is not feasible. Examples include
Microsoft, Google, Wolters Kluwer, Kroll
Ontrack, Anthem, Fidelity, TD Bank, etc.
These vendors commonly offer industryaccepted certifications that we can rely-on
in lieu of due diligence, and will enter into
their own form security agreements.
Many vendors fall into a middle category. These include vendors that we give

lesser amounts of sensitive information or
that we provide sensitive information only
episodically, such as expert witnesses,
private investigators, guardians ad litem,
landlords, cleaning services, couriers, and
document storage and destruction companies. Likewise, vendors we entrust with
meaningful amounts of information that is
not particularly sensitive can fall into this
middle category. For them, moderate due
diligence (such as just reviewing their cybersecurity policies) and entering into appropriately tailored information security
agreements often suffices.
Finally, vendors fall into the lowest
risk category if they receive information
that is confidential but is not legally protected, or if they do not have direct access
to information. Examples include a website
host, business development consultant, and
food service vendor. While we should enter
reasonable confidentiality agreements with
them, due diligence is typically unnecessary.

Diligence and Agreements

Though diligence and agreements
are required, persuading some vendors to
cooperate can be challenging. Diligence

should be thoughtfully tailored to not
overwhelm vendors, but nonetheless be
sufficient to determine whether they truly
implement cybersecurity safeguards appropriate to the quantity and sensitivity of
information entrusted to them. Lawyers
and law firms may have to decline to retain
vendors that refuse to comply with reasonable diligence requests or have not adopted
sufficient cybersecurity protections.
Negotiating effective information
security agreements require equal perseverance and foresight. For example, such
agreements must select an appropriate legal regulation, achievable industry standard, or otherwise defined set of cybersecurity criteria that the vendor must meet.
The agreement also must artfully address
issues that are commonly divisive and contrary to the vendor’s form services agreement, such as limitation of liability, breach
notification, termination of the services
agreement, ownership and return of information, and cyber insurance.
While challenging, vendor management is both critically important and manageable. Success is achievable through
patience, flexibility, resourcefulness, and
experience.

THE ONLY FIRM IN NEW HAMPSHIRE WITH LAWYERS SELECTED AS
2019 SUPERLAWYERS FOR PLAINTIFF PERSONAL INJURY MEDICAL MALPRACTICE

Abramson, Brown & Dugan is pleased to announce that three of its attorneys were
recently selected for inclusion in the 2019 edition of New England Super Lawyers
Magazine. Super Lawyers is a “rating service of outstanding lawyers from more than
70 practice areas who have attained a high-degree of peer recognition and professional
achievement. The patented selection process includes independent research, peer
nominations and peer evaluations. A designation of top-rated practicing attorneys selected through extensive evaluation.”
Abramson, Brown & Dugan is the only law firm in New Hampshire with lawyers selected as New England Super
Lawyers in the practice areas of Personal Injury – Medical Malpractice on behalf of injured plaintiffs. Attorneys
Mark Abramson, Kevin Dugan, and Holly Haines were
each recognized for their work in these practice areas
and are the only three attorneys to have been
THE PRACTICE FOR MALPRACTICE.
recognized in New Hampshire.
We honor referral fees. Let’s work together for your
clients’ Personal Injury and Medical Malpractice claims.
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Reflections on a Pandemic: Week Thirteen
By Terri M. Harrington
Week thirteen. Just thirteen weeks ago,
the events unfolding in China and Italy regarding an unknown and little understood
virus appeared disconnected and inconceivable. How much things have changed in thirteen weeks. The global response to the invasion of a foreign virus has been widespread
and thorough. For some, these past thirteen
weeks have passed in a blur of frenzied activity. Those on the front lines who have readied our health care system, prepared our first
responders, stocked our food and essential
shelves, shipped our packages, and delivered

Cam Shilling

John Weaver

Cam Shilling chairs and John Weaver is a
member of McLane Middleton’s Information Privacy and Security Practice Group.
Founded in 2009, the firm’s team of three
attorneys and one technology paralegal
assist businesses and private clients to improve their information privacy and security compliance, and address any security
incident or breach that may arise.

our mail have covered our most essential
needs while exposing themselves and their
loved ones to potentially devastating health
consequences. Hats off to our educators who
had to completely revamp the way education
is delivered in our schools and universities in
a matter of a few short days. What a marvel
of modern technology but such a source of
anxiety for those having to adapt so quickly
to such wide and systematic change. For the
rest of us, time has slowed in ways that was
unimaginable a few short months ago.
The call of constant change is all around
us. Office spaces have closed to be replaced
by kitchen tables, makeshift home offices or
couch cushions piled with laptops. The line
between work and home is blurred without
the advantage of a morning commute, a
school drop off or a court hearing to attend.
No lunch meetings, hallway encounters, or
office pop-ins. It is virtually impossible to
gauge how our friends, neighbors, extended
family, colleagues, and clients are really
doing in this time of heightened stress and
uncertainty. Add to all of this, record unemployment and economic uncertainty for
many.
It is not hard to see why experts tracking the effects of this pandemic are stating
the next devastating consequence will be
in the form of a “Second Wave” of mental
health issues that stand to impair the functioning of half the population. All this was
a cause of concern before the explosion of
a civil rights crisis that has spilled onto the
streets of America in the last seven days. For
citizens of color and others, anxiety, anger,
and frustration, has exponentially increased.
There has never been a more apt use of the
tired phrase, “when it rains, it pours.”

There are two
sides to every coin,
and this situation
is no different. For
those of us who
have had time slow,
there are a myriad
of silver linings.
More time to connect to those closest
to us. More time to
breathe. More time
to sit outside and enjoy nature. More time to
recognize what is essential and what is not.
More time to hear the inner voice that shows
us the way to what really matters. We are
walking more, outside more and more connected to our neighbors and communities.
The fragility of health, human connection
and our need for a clean, healthy environment has been brought to the forefront in
a way that is simply unimaginable in our
modern, technology laden, materialistic
culture. What was essential is no longer essential. What was primarily important is no
longer of importance. This gift of clarity is
the unforeseen roadmap in building the way
forward to more health, balance, and productivity.
The flip side of this coin is the human
cost to our collective wellbeing. All signs
point to at least a fifty percent increase in
mental health issues that impair functioning.
Anxiety from worrying about contracting
a potentially fatal disease cannot be overstated. Depression from imposed isolation,
financial stress, boredom, and insomnia are
just some of the short-term trends experts
are noting. Projected trends are for a rapid
and significant increase in addiction disor-

ders – alcoholism, drug addiction, gambling,
shopping, and overeating. They are all on
the rise as many turn to unhealthy coping
strategies. Without the usual social norms in
place, there are few eyes upon us to observe
the ways we are choosing to cope. Once
workplaces and businesses reopen, it will be
apparent that many of us will need help to
come back into balance.
Nothing about this current pandemic is
easy. Yet, it remains an essential truth: We
are all in this together. Doing your part is
not simply staying at home, washing your
hands, and wearing a mask. Doing your
part is working consciously to stay connected. Make a phone call to someone you
are thinking about. Ask the obvious, yet uncomfortable question if you are concerned
about poor coping strategies. Take the time
to reflect on how you are feeling and what it
is you need to get through the next week, day
or hour. Remember to turn off the news and
stop engaging with social media. Neither is
a substitute for human connection. Get outside. Everyday. Rain or shine. Breathe in the
quiet, the fresh New Hampshire air and the
sounds of late spring in the northeast. Remember to ask for help. There is no shame
in vulnerability. There is only strength. By
sharing our collective vulnerability, we can
truly find hope and meaning in “We are all in
this together.”
If you or someone you know needs help
in dealing with the effects of the pandemic
or any other issue, there is independent, free,
confidential help available for all NH judges,
lawyers, and law students. Please call 603491-0282 or email t.harrington@lapnh.
org. New Hampshire Lawyers Assistance
Program is ready to help.

MEDICAL
MEDICAL MALPRACTICE
MALPRACTICE
Reis & Kirkland
PLLC

Executive orders make it
hard to cross borders?
We can help.
In a world where it’s getting harder for your clients
to move their employees from country to country,
you need a global immigration partner that makes
things easy. At GoffWilson, we have decades
of experience getting employees exactly where you
need them to go. It’s quicker, more efficient global
immigration service – that just works.
Contact GoffWilson and put our team to work
for your clients.

Randy Reis
Reis Kimberly
KimberlyKirkland
Kirkland
Randy

At Reis
Reis &
& Kirkland,
Kirkland, we
we provide
provide skilled
skilled representation
representation to
to victims
victims
At
of
medical
malpractice
and
other
negligent
conduct.
of medical malpractice and other negligent conduct.
Our dedicated
dedicated team
team welcomes
welcomes the
the opportunity
opportunity to
to assist
assist
Our
you
and
your
clients.
you and your clients.

Manchester, NH Boston, MA Naples, FL Paris, France

603-792-0800
www.reiskirkland.com

Our focus is immigration law
800.717.8472 goffwilson.com
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y Pancoast from page 1
use his juris doctor to make a living even
though “I never had any intention of being
a lawyer.”
He and his first wife chose New
Hampshire’s North Country to live out that
ambition.
“We ended up looking at the White
Mountains and Franconia Notch,” Pancoast recalls. “I thought, ‘those mountains
ought to keep the city away for a while.’”
He worked for a small Littleton firm
for a couple of years, then hung out his own
shingle in 1973. He has a general practice,
with concentrations in real estate, estate
planning, business and home law.
Among his most memorable cases in
those early years was one in which he himself was the plaintiff.
Soon after moving to Littleton, Pancoast bought a couple hundred acres in
nearby Monroe, did an extensive title
search, and purchased an additional six
acres to give him more frontage.
He delighted in swinging by the property after he got out of court “to walk
around on my land,” until one day he discovered a ramshackle cabin built on the
land.
“I hop out of my car and this guy came
out, Clyde Royce,” he remembers. “He
was a mountain man, kind of filthy and illkempt, and he had about 10 dogs. He said
he’d been told by the tax collector that nobody owned the land and I said I owned it
and to get out.”
Pancoast ended up suing Royce and
went to court on the appointed day, only to
learn that the court had helped Royce file
an appearance, “so I have a pro se defendant squatter,” he says.

Judge Cy Perkins called the two men
into chambers, whereupon Royce said he
had dragged the cabin down the road and it
was no longer on the property.
“The gavel comes down and I won my
case,” Pancoast says, adding that he suddenly felt “kind of out of my element.”
Perkins – “a big bear of a man but very
fair” – loved hunting, and soon “Clyde
Royce with four teeth in his head started
having a conversation with the judge about
deer hunting there,” says Pancoast.
Nevertheless, the cabin was gone and
he had prevailed.
Three daughters – Jessica, MacLean
and Alexandra -- also came along during
those early years of practice, the first two
while Pancoast and his first wife were living in the tiny town of Easton outside of
Littleton.
Pancoast delivered MacLean in the
back seat of that Plymouth Fury halfway to
the Littleton Hospital, and Alex was one of
only two children born to Easton families
in 1977 – the other being Olympic ski medalist Bode Miller.
“Alex is not the international rock star
that Bode Miller is, but has done quite well
for herself,” says her father.
Indeed. Alexandra is a graduate of
Duke and Georgetown Law, is special
counsel to the Manhattan law firm Milbank
and lectures at Duke Law School.
Jessica graduated from Princeton and
Boston University Law School, worked
with Orr & Reno for a time and is now a
staff member at CASA.
MacLean graduated from Harvard
and received her M.D. and Ph.D. from the
University of Pennsylvania, where she is a
neuropathologist on the faculty of the medical school.
“They are my legacy and I am insuf-

Tom Pancoast hiking with daughter Jessica Storey.

ferably proud of them,” Pancoast says of
his daughters.
He acknowledges that he was something of a workaholic during his early years
as a practitioner – something he believes
may have led to the dissolution of his first
marriage.
“That episode caused me to change my
focus and recalibrate my life balance and
so, ironically, divorce was a gift of sorts,”
he says.
Pancoast’s father had worked in sales
and management of radio stations all his
life and in 1985, Pancoast built and operated the North Country’s first FM radio
station, which he ran until 1993 and sold
in 2000, all the while practicing law on the
side.
When he returned to his legal career
full-time, “I just kept it kind of limited and
found I enjoyed it a lot more,” he says.
He has also found time for civic and
professional engagement, and served on
the Littleton Planning Board and school
board; was a director of the Littleton Savings Bank, later the Saver’s Bank; and for

26 years served on the New Hampshire
Board of Bar Examiners, grading the real
estate question on the semi-annual bar
exam.
Pancoast says much has changed in the
practice of law over the past 50 years.
General practitioners like himself in
the early 1970s “did everything,” he says.
“You might have a divorce client in the
morning, then go to court for a DWI, then
somebody comes in in the afternoon with a
personal injury or an assault.”
These days, some fields – like employment law – have become so specialized that
“the progression is kind of narrowing the
area I’m competent to deal with,” he adds.
Still, “After you do this 50 years, it
really becomes part of who you are,” Pancoast says. “I recognize maybe it’s time to
hang it up but I’m not sure I can do that
because it becomes part of your identity.”
Colleagues say Pancoast has every
reason to keep doing what he does so well.
Retired Superior Court Justice Timothy Vaughan has known him for 45 years.
“In addition to being Littleton neighbors, Tom and I interacted representing our
clients in a variety of legal matters prior to
my appointment to the Superior Court in
2002,” Vaughan says. “Tom is among the
brightest, most competent, thorough lawyers I have had the privilege to work with
during my years of practice.”
Pancoast says he has no immediate plans for closing shop – as long as he
can keep practicing in the North Country
and Littleton’s “very wholesome environment.”
“When I see people who cannot imagine leaving Manhattan, I think, ‘if you only
knew,’” he says. “But I’m not going to tell
them because I don’t want them coming
here.”

Call today for a free consultation or a second opinion 866-TL4J-LAW
Offer before
August - October 2019 Verdicts & Settlements*
Case Information
Result*
Nick and/or Ben
Invovlement
Medical Malpractice (MA)
Mother suffered stroke after
giving birth

VERDICT
$35.4 MILLION

Medical Malpractice (IA)
Failure to administer Epinephrine
after anaphylactic reaction to
contrast dye

VERDICT
$29.5 MILLION

OFFER
$350,000

Medical Malpractice (IA)
Unnecessary prostate surgery

VERDICT
$12.25 MILLION

OFFER
$1.75 MILLION

Medical Malpractice (IA)
Overdose of Pitocin leads to
neonatal seizures

SETTLEMENT
$9 MILLION

OFFER
$2 MILLION

Medical Malpractice (IA)
Delay in treatment of cauda
equina syndrome

SETTLEMENT
$6.5 MILLION

OFFER
$0
OFFER
$1.35 MILLION

Let Us Help You Win Your Case

Two lawyers, Nicholas C. Rowley and Benjamin R. Novotny,
are here to help you obtain justice for your clients.
Nick and Ben have demonstrated the ability to learn cases
with little notice. Their involvement in severe personal injury
and medical malpractice cases is proven to significantly
increase claim value. Their results speak for themselves.
Combined, they have achieved well over $1.5 Billion in jury
verdicts and settlements on behalf of their clients.
421 West Water Street, 3rd FL
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OFFER
$15,000

Medical Malpractice (IA)
Vasectomy performed instead of
circumcision

VERDICT
$2 MILLION

*View additional verdicts and settlements at tl4j.com

Rowley and Novotny have a nationwide law practice
and look forward to helping you win your case.
(563) 382-5071 main office

www.nhbar.org

tl4j.com

No fee unless we win
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A Deferral Does Not Require a
High Standard

y Property Tax from page 4
property tax bills. All New Hampshire municipalities are mandated, by RSA 76:11-a,
II, to include “prominent” notice of the availability of the various forms of property tax
relief. The actual notice provided by New
Hampshire’s municipalities partly depends
on the assessing and tax software vendor
utilized, and partly on the requests by the
municipality to that vendor. I have yet to see
one that is adequate. Typically, the notice is
printed on the back of the tax bill along with
other information, all in a uniform type. The
information is cryptic and often not fully
accurate. But the duty of municipalities extends beyond providing written notice with
the tax bills. Under Part 1, Article 1, of the
New Hampshire Constitution, municipal
officials are required to provide meaningful assistance to all citizens who seek their
help in resolving municipal-related issues.
See Carbonneau v. Town of Rye, 120 N.H.
96 (1980) and Savage v. Town of Rye, 120
N.H. 409 (1980). The first time a homeowner approaches their town or city regarding
difficulty paying property taxes, they should
be informed about all the types of property
tax relief potentially available and relevant
deadlines. I would argue further that when
a homeowner fails to timely pay their property taxes, the municipality should provide
information about property tax relief again,
and another detailed notice should be provided with the Notice of Impending Lien.
To meet the statutory “prominent” notice
requirement, municipalities should consider
using a full 8 ½ by 11-inch sheet in a bold
color.

When RSA 72:38-a originally was enacted in 1973, it specified that “The Selectmen or assessors are authorized to grant a
tax lien for the whole or a portion of the
taxes due in lieu of the full payment thereof,
plus interest at an annual rate of five percent;
such a tax lien may be granted from time to
time….” In 1977, the legislature added the
provision that the assessing officials may
grant the tax deferral for all or part of the
taxes due “if in their opinion the taxpayer’s
ability to pay causes said taxpayer an undue
hardship or possible loss of said taxpayer’s
property” (emphasis added). Unlike the elderly exemption under RSA 72:39-a, the
various veterans’ credits, and other optional
exemptions, there are no income and asset
limits and the “Ansara standard” does not
apply to deferrals. Ansara v. Nashua, 118
N.H. 879, 881 (1978), (“We hold that plaintiffs who claim that they are entitled to an
abatement because of poverty and inability
to pay, and who have some equity in their
homes, must show that it is not reasonable
for them to relocate, refinance or otherwise
obtain additional public assistance.”) The
regulations (N.H. Code Admin. R. Rev.
417) furnish no further clarification of how
an “undue hardship” or “possible loss of the
property” are determined; there is no support for the proposition that the homeowner
has to be in abject poverty or must establish
that money is spent only on necessities. The
fact that the original statute contained no
standard whatsoever indicates that the relief
was intended to be broadly available and
generously granted. The fact that payment
of the tax is only postponed, not forgiven
outright, also suggests that the “undue hardship” contemplated by the statute does not
require seniors and people with disabilities

to give up pets, gardening, giving gifts, travel, culture, entertainment, and other modest
expenditures which give them pleasure.

What Are the Logistics of
Granting a Deferral?

To qualify, the homeowner must be
65 or older, or eligible for Social Security
Disability Insurance (SSDI) or Supplemental Security Income (SSI) disability benefits; and have owned the home for at least
five years if the request is based on age, or
one year if the request is based on receiving disability benefits; and be living in the
home. The property owner must apply for
a deferral of the previous year’s property
taxes no later than March 1 using the New
Hampshire Department of Revenue Administration (DRA)’s Form PA-30 “Elderly
and Disabled Tax Deferral Application.” If
the property is subject to a mortgage, the
owner must have the mortgage holder’s approval of the tax deferral by signing off on
the form; however, “[s]uch approval does
not grant the town a preferential lien.” RSA
72:38-a, III. The town or city has until July
1 to decide whether to allow the tax deferral.  RSA 72:34. IV.  The assessing officials
shall file notice of each tax deferral granted,
within 30 days, with the registry of deeds of
the county in which the property is located
to perfect it. RSA 72:38-a, V. If the taxpayer
is unhappy with the town’s decision, the
taxpayer can file an appeal with either the
Board of Land and Tax Appeals or the Superior Court by September 1 of the year following the tax bill. RSA 72:34-a.

What if the Municipality Has
Never Granted a Deferral?

failed to notify struggling qualified taxpayers about the availability of deferrals, that
would be a compelling situation for an
abatement pursuant to RSA 76:16. Selectboard members or assessors, for good cause
shown, may abate any tax, including prior
years’ taxes, including any portion of interest accrued on such tax. RSA 76:16, I(a).
Another creative solution we have used in
working with various towns is a promissory note and mortgage structured to bring
the same financial relief to the homeowner,
while providing security for the town.

Homeowners Can Obtain More
Information from Legal Aid

Homeowners who need legal advice
about property tax relief can contact the
Legal Advice and Referral Center (LARC)
by submitting an on-line application at
www.nhlegalaid.org, or by calling (603)
224-3333. Persons at least 60 years old
can contact New Hampshire Legal Assistance’s Senior Citizens Law Project at
1-888-353-9944. New Hampshire Legal
Assistance handles property tax cases for
eligible low-income people at risk of losing
their homes. Our pamphlet “Having Trouble
Paying For Property Taxes?” is available at:
https://www.nhla.org/assets/customContent/2018.03.12._Property_Tax_Pamphlet_
FINAL_with_RH_edits.pdf.   A concise
double-sided information sheet is available
upon request. And the New Hampshire Municipal Association is a great resource for
towns and cities unfamiliar with the logistics of granting RSA 72:38-a deferrals.
Ruth Heintz is managing attorney in theBeriln office of NH Legal Assistance.

RSA 72:38-a does not provide for “retroactive” deferrals. If a municipality has

IN 2019
$150M+ RECOVERED
LUBIN & MEYER’S strength lies in its demonstrated record of consistently obtaining
more multi-million-dollar verdicts and settlements in the areas of medical malpractice
and catastrophic personal injury law than any other law firm in the region.
In just the first 10 months of 2019, Lubin & Meyer achieved over $150 million on
behalf of its clients in Massachusetts, New Hampshire and Rhode Island.
WITH A PROVEN RECORD of delivering the top results, Lubin & Meyer would
welcome the opportunity to provide your client with an initial evaluation or a second
opinion without cost. Lubin & Meyer works on a referral fee basis.

The Leader in Medical Malpractice and Personal Injury Law

Lubin & Meyer pc

100 City Hall Plaza, Boston, MA 02108
Attorneys licensed in MA, NH and RI
Call (617) 720-4447
lubinandmeyer.com
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Notable Highlights of 2019
Wrongful death settlement

$12,000,000.00

Radiology error verdict

$11,500,000.00

Post-surgical infection verdict

$10,700,000.00

Product liability settlement

$8,900,000.00

Birth injury settlement

$7,500,000.00

Surgical error settlement

$5,100,000.00

Surgical error settlement

$5,000,000.00

Post-surgical infection settlement

$4,000,000.00

Wrongful death verdict

$3,750,000.00

Neurological birth injury settlement

$3,500,000.00

View more case results at lubinandmeyer.com
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Now More Than Ever

By Jack P. Crisp, Jr.
During the past three months life has
brought all of us a fresh look at just how
fragile each day can be, particularly for those
among us who are the least able to respond to
the unexpected. We are learning lessons we
should have already known about how those
with the least are experiencing the greatest hardships from the terrible virus that has
spread across our communities throughout
our nation. The virus has exposed unpleasant
realities about the shortcomings and bias in
our social institutions, including our healthcare, law enforcement, and political systems.
At the same time, our justice system is facing enormous challenges. How to function
without human contact. How to respond to
the injustices that have been exposed in our
hospitals, nursing homes, and in our streets.
Many of us are working from home,
watching the terrible toll this pandemic has
caused, the closing of businesses and loss
of jobs, and the unrest that has exploded in
our streets. We are frustrated by the response
of so many in positions of responsibility.
We see how unprepared we were for much
that has happened, and we better understand
measures we should have taken over a long
period of time to anticipate such a crisis.
Many of us are asking, what can we do

now? How can we
help those who are
suffering? How can
we contribute now
so that such suffering does not have to
happen to the same
terrible degree in the
future? Many of us
in the legal profession are involved
with a wide range of
non-profit organizations. We have witnessed
the serious decline they have experienced in
donations, the ability to pay staff and deliver
important services badly needed in these
challenging times. We read about the lack of
resources and increased demand for services
New Hampshire non-profits are confronting
daily. We even see articles in which journalists are seeking donations to keep their publications alive. What can we do? What should
we do?
During this difficult time there are many
living in New Hampshire who cannot afford,
but badly need, the help of an attorney.
For decades New Hampshire lawyers
have volunteered their time, services, and
money to assist our fellow residents who cannot afford our services, but are confronting
the possibility of eviction, facing demands

LAWYERS PROFESSIONAL LIABILITY INSURANCE

BUILT BY LAWYERS FOR LAWYERS

by the IRS, or suffering the effects of domestic violence. New Hampshire was one
of the first states in our nation to establish an
IOLTA program through our non-profit arm,
the New Hampshire Bar Foundation. Over
the last five decades millions of dollars have
been raised through interest on lawyers’ trust
accounts and the generous donations of lawyers and their firms. These funds have gone
to funding New Hampshire Legal Assistance,
our Bar Association pro bono programs, or
LARC.
The Foundation has also made Justice
Grants to numerous groups trying to address
the needs of the young, working to develop
a better understanding of civics and the importance of social discourse, and addressing
inequities in our state. Most of all, the funds
raised by the New Hampshire Bar Foundation have been used to provide thousands of
New Hampshire residents with the assistance
of a lawyer when they most needed that assistance in the midst of a crisis. Without the
help of an attorney from New Hampshire Legal Assistance or a volunteer pro bono attorney these fellow residents would have faced
their crisis alone and without the knowledgeable representation they desperately needed.
Today, more than ever, the New Hampshire Bar Foundation needs the support and
involvement of New Hampshire attorneys
from every part of our state. Solo practitioners, small and large firms, public sector lawyers, and in-house counsel all have a stake in
assuring that the New Hampshire justice system works effectively, fairly, and impartially
for everyone who comes through its doors.

Participating in the IOLTA program, encouraging your personal banker to be involved
and to maintain adequate interest rates on
your trust account funds is more important
now than it has been for a very long time.
The Bar Foundation struggled through
the challenges of the 2008 recession which
caused a significant decline in revenue. The
Foundation has worked its way back to raising nearly a million dollars annually for the
important organizations it supports. We are
once again facing a challenge that requires
the active support of all New Hampshire attorneys. I have been a solo or small firm lawyer for most of the 42 years I have been practicing law. I know the challenges we too face
during these difficult times. I also understand
that public confidence in our system, respect
for and appreciation of the role of our profession is also important for all of us.
Some of the New Hampshire lawyers
who created the Bar Foundation are no longer with us. A handful are still here. It is time
for the rest of us to stay the course, keep the
Bar Foundation strong, and be sure it has the
resources it needs to continue its important
work. Now, more than ever.
Attorney Jack P. Crisp, Jr. is the principal of
THE CRISP LAW FIRM, PLLC located in
Concord, N.H. He has been practicing law in
New Hampshire since 1978. Attorney Crisp
is the recipient of the Bruce E. Friedman Pro
Bono Lawyer of the Year Award given by the
New Hampshire Bar Association and the
University of New Hampshire School of Law.

RISK MANAGEMENT RESOURCES
• Risk Management Hotline staffed by claim attorneys
• The AttPro Ally, a quarterly risk management newsletter focused
on the issues that lawyers are facing today
• Access to our exclusive Best Practices Database
• Free CLE webinars

PROGRAM HIGHLIGHTS
• $25,000 of claims expenses paid per claim in every
covered claim before the deductible applies
• State Bar of NH Members save up to 5% in premium discounts
• Supplementary payments of up to $150,000 per policy period
Visit www.neebco.com or call
(603) 228-1133 for more information.

• Four ways to reduce the amount you pay on your deductible by 50%
• Subpoena and pre-claim assistance
• A.M. Best rating of A++ (the highest rating available through A.M. Best)

For more information or a no obligation quote, contact Sue Morand

at Amity Insurance: 866-642-2292 | smorand@amityins.com

Streamline your benefits
management process with
NEEBCo Connect, a
complete online benefits
enrollment solution.

A.M. Best rating as of 7/10/2019. Attorney Protective is a MedPro Group/Berkshire Hathaway company that
protects the reputations and assets of attorneys across the nation. All insurance products are administered by
Attorney Protective and underwritten by National Liability & Fire Insurance Company, AttPro RRG Reciprocal
Risk Retention Group or National Fire & Marine Insurance Company – each of which has earned an A++ financial
strength rating from A.M. Best. Product availability is based upon business and/or regulatory approval and may
differ among companies. © 2020 Attorney Protective. All Rights Reserved.
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Compliance management
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In Memoriam

In the News

George Louis Manias

Community Notes
The Manchester Board of Mayor &
Aldermen have appointed Attorney Patrick Arnold a commissioner of the Manchester Transit Authority (MTA), term to
expire May 1, 2025. The MTA manages
and operates the community’s mass transit
service, school district transportation, and
the city’s downtown shuttle service.

Lawline Thank You
The NH Bar Association would like
to give a huge thanks to Orr & Reno for
hosting Lawline in Concord on Wednesday May 13th. Attorneys Peter Burger,
Bob Carey, Jonathan Eck, Laura Hartz,
James Laboe, John Malmberg, Lindsay
Nadeau, Nicole Paul, and Steven Winer,
as well as assistance from support staff
Kate Kindel, fielded over 40+ calls from
the public and provided brief legal advice and information during the twohour event. A variety of questions were
answered but most centered around
Landlord/Tenant, Probate, Family law,
and Employment law.

Lawline is held on the second
Wednesday of each month from 6:00
pm to 8:00 pm. The Bar forwards phone
calls from people who are looking for
general legal advice and information to
the Lawline host’s office, and the host
assembles a small group of volunteers
to answer them for two hours. The Bar
also provides a light dinner for all volunteers. For more information or to volunteer to host a Lawline event, please
contact NHBA Lawline Coordinator
Eryon Greenburg at egreenburg@nhbar.org.

George Louis Manias, beloved and cherished husband, father and grandfather, passed
away on the morning of Monday, May 18,
2020, in Concord, NH.
George Manias was born in Concord,
NH on July 31, 1935. George graduated from
Tufts University in 1958. He met the love of
his life, Diane Haeussler of Medford, MA, on
the first day they arrived at Tufts as freshmen.
Following graduation, George served in the
U.S. Army, and was honorably discharged
to attend Suffolk University Law School in
Boston, MA. He married Diane in 1961 and
graduated from Suffolk as a Doctor of Jurisprudence in 1963. They remained married
and in love for 57 years. Together they raised
and nurtured a loving family with their two
children, Bill and Xanthi.
George was a highly respected attorney
and, ultimately, a revered justice on the New
Hampshire Superior Court. He began his legal career at the Office of the NH Attorney
General and then practiced law as a partner
at the firm of Cleveland, Waters & Bass in
Concord, NH. George was honored to be appointed to the NH Superior Court by thenGovernor John H. Sununu in 1985. George
was proud to serve on the Superior Court
until his retirement in 2000, and continued to
work as a judge in senior status performing
various judicial roles until 2019.
More than anything, and above all else,
George adored his wife, children and grandchildren, and reveled in their adventures, successes and interests - all to which he devoted
his undivided attention and all of which his
family attributes to his unwavering guidance,
care, and love.
Though George was highly respected in

the legal and judicial communities, he was an
extremely humble man who was more concerned with his roles as a dedicated and loving husband, father, grandfather and uncle.
George was always present and available,
without hesitation, to his children, grandchildren, nephews and nieces as a caring and
trusted mentor, advisor, confidante, storyteller, historian and family guardian.
George was preceded in death by his
loving wife, Diane; parents, Louis and Xanthoula Manias; his brother, Constantine Manias; and his adored grandson, Andrew William Manias.
He is survived by his children, Bill Manias and his wife, Gretchen, of Houston, TX,
and Xanthi Manias Gray and her husband,
Daniel, of Portsmouth, NH; grandchildren
Hayden Manias of Houston, TX and Lannon,
Kealey and Ainsley Gray of Portsmouth,
NH; and his sister Dorothy Kokulis Stokes,
of Venice, FL and Concord, NH.
Due to current circumstances, a private
family service will be held at Blossom Hill
Cemetery in Concord, NH and a memorial
service will be held at a later date.
In lieu of flowers, for those desiring, memorial contributions in George’s name may
be directed to the Concord Hospital Trust at
www.ch-trust.org.
Arrangements are entrusted to the Bennett Funeral Home of Concord. Fond memories and expressions of sympathy may be
shared at thttps://www.BennettFuneral.com
for the family of George L. Manias.

In memory of our colleagues, the NHBA
Board of Governors has made a contribution to the NH Bar Foundation.

STAY CONNECTED
Join Arthur and Kathy
In an Informative and Interactive Discussion on the Reopening of Oﬃces
and the Eﬀects of the Coronavirus on the Future of Law Firms

Wednesday
July 15
Noon-1:15 PM

Kathy Fortin and Arthur Greene

Zoom
ID: 929 4205 6098
Password: 136442

Topics include:
• Strategies for reopening
• Financial eﬀects of the shutdown
• Managing remote employees

• Long term eﬀects on law ﬁrms
• PPP forgiveness
• Preparing for future shutdowns

No cost – no registration required.
Access is simple – Go to Zoom Webpage – on the upper right click Join Meeting – Insert ID 929 4205 6098

603.471.0606 l www.arthurggreene.com l 3 Executive Park Drive l Bedford, NH 03110
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y Housing from page 1
Program, has years of expertise handling
landlord tenant issues. So far, he said, he has
not seen an uptick in eviction proceedings
with his clients but explained this could be
because the landlords he works with know
they can’t bring cases forward at the moment.
“Every chance I’ve had, I ask my clients what’s going on, and so far it has not
been a big number.”
While eviction actions for non-payment
of rent are going to move forward telephonically, cases brought to court based on behavioral issues are more difficult to do virtually,
according to Shaughnessy.
Evictions based on behavior, such as a
lease violation or disruptive behavior, he explained, are more time consuming because
they often require witness testimony beyond
the parties.
“The days of the cattle calls, if you will,
are likely over,” he said, referring to the high
number of cases that would often be heard
in courts prior to the pandemic.
The pressure on the court system because of new eviction cases, combined with
fewer circuit court judges and statutes that
call for 10 day timeframes when being handled virutually, is an issue Shaughnessy is
concerned about.
“Timeframes are tight,” he said. “This
could be hard to manage for landlords and I
can see that creating a backlog in itself. My
concern from the Pro Bono side is that with
evictions for cause, tenants rights may be
trampled in order to maintain expediency, to
manage court time.”

Surge Prevention

With the median rent in NH near $1,400

per month and vacancy rates for housing
below one percent, preventing a surge in
homelessness in the near future is going to
require changing attitudes and political will,
according to Cathy Kuhn, Chief Strategy Officer for Families in Transition and Director
of the NH Coalition to end Homelessness.
Kuhn explained this means allocating funds
for such things as increased shelter space
and more affordable housing.  
Kuhn, who is also a member of the
Governing Board of Housing Action, agrees
with Margolis about the possibility of an influx of evictions, the potential result being
more people who could find themselves living on the street.
“A huge part of the puzzle is that we
worry about a surge in homelessness. Now
there’s a moratorium on evictions, but we
need to have support in place when it’s lifted
so that that people aren’t coming into homelessness,” Kuhn said, stressing that “Surge
prevention is going to be huge.”
Tenants unable to pay their rents after
state moratoriums lift has become a common concern nationwide for those working
to insure affordable housing.
Margolis, with the input of Kuhn and
other housing advocates in New Hampshire,
has been providing testimony to a legislative committee and Governor Sununu’s
GOFERR group, offering a rent stabilization
proposal that would create an infusion of
capital to temporarily solve the problem of
evictions.
“We’re hoping the Governor’s office
will recognize that housing is a critical need.
It’s foundational,” Kuhn said.
		

A Shortage of Homes

Data collected by NH Housing and the
National Low Income Housing Coalition,
provides a clear picture of the problems with

Lothstein Guerriero, PLLC
Statewide Practice
Criminal Defense in all State Courts
Federal Criminal Defense
DWI and Motor Vehicle Defense
State And Federal Appeals
Special Education Law
Professional Licensing Issues
Richard Guerriero

Ted Lothstein

Five Green Street
Concord, NH 03301
603-513-1919

Chamberlain Block Building
39 Central Square, Suite 202
Keene, NH 03431
603-352-5000

Learn more at:
www.NHDefender.com
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affordable housing in New Hampshire.
Across the state, there is a shortage of
rental homes that are affordable and available to extremely low-income households
(ELI). These include households whose incomes are at or below the poverty guideline
or 30% of their area median income (AMI).
Many of these households are severely cost
burdened, spending more than half of their
income on housing.
According to the National Low Income
Housing Coalition’s website there is a deficit
of -23, 983 rental units affordable and available for extremely low income renters, of
which there are 39,925.

distancing.”
“Now the challenge is sustainability,”
she said.
“The question is where do we go from
here? We can’t go back. We have an essential service. This is why we’ve asked for a
25-million-dollar shelter adaptation fund
and our proposal is that three quarters of that
money go to infrastructure improvements.”

Camping for Survival

With the weather becoming warmer,
more of the homeless population have chosen to camp, according to Stone.
At the Concord Coalition to End Homelessness, people come to the Resource Center on North Main Street on Monday’s,
Decompression Strategies
In New Hampshire, there are 46 shel- Wednesday’s and Fridays for services. Many
ters for the homeless scattered throughout of those people are currently camping in varthe state. Emergency congregant shelters, ious locations near downtown Concord.
Julie Green, Director of Case Managewhich include those with beds, clinics, and
food services, have been the most difficult to ment, said the shelter serves both men and
women with up to 40 people at a time.
manage when trying to keep residents safe.
The people who come to the resource
“Right away it was all hands on deck,”
Margolis said, adding that, “we were in center to bathe, get a meal, and to socialize
touch with DHHS, the Governor’s office, during the week, have become homeless for
and various philanthropy groups. The ques- various reasons according to Green.
“No one asks to be
tion being, ‘how to keep
homeless,” she said. “A
these residents safe.’”
lot of people become
Martha Stone, Exechomeless because of
utive Director for Crossmental health issues, drug
roads, one of the largest
addiction, some because
emergency shelters in the
of a work injury.”
state with nearly 100 beds,
Green’s biggest conknows first-hand what
cern at the moment is
keeping residents safe
guiding clients through
means for individuals and
housing
applications.
communities. Over the
This
has
been
difficult,
past several months, she
she explained, because of
has answered the quessocial distancing.
tion of safety in an already
“A lot of people were
crowded environment by
feeling
like they were beimplementing “decoming singled out for havpression” strategies.
Her facility is some- Julie Green, Resource Center Clinical ing a disease. But, we’ve
what unique in New Case Manager, and “Anthony.” Photo/ gained a good reputation
with people,” Green said.
Hampshire because it pro- Scott Merrill
One of the people at the
vides emergency shelter for
Resource center on a Wednesday morning in
single men, single women, and families.
In order to keep residents safe at Cross- late May was Brian. He was with his daughroads, Stone and her team began by isola- ter Brenda who is ten months pregnant, and
tion and quarantine planning with the goal her fiancé Travis. The three of them have
of lowering the numbers of residents to meet been camping behind the Everett Arena in
Concord along the Merrimack River while
distancing requirements.
“This was a difficult task because of the they wait for more permanent shelter.
Brian said he moved to New Hampshire
many pieces involved” Stone said.
Emergency shelter spaces before the from Plymouth, MA to find work, adding
pandemic were very large dorm rooms with that, he’s “trying to get something going.”
“I used to go camping for fun and this is
bunkbeds spaced only 2 to 3 feet apart. The
demand for housing was so high pre pan- just for survival,” he said, “I have nothing to
demic, according to Stone, that her shelter hide. I’m just a person trying to survive in a
was often operating above their normal ca- hostile world.”
Tim Potter, 59, who was at the resource
pacity.
“The situation was already very over- center for lunch, said he is currently living
crowded. And then COVID came and things under the 393 bridge. A former construction
worker, Potter had been working for a crew
became unsustainable.”
Stone and her team identified the prob- building at a nursing home in Peterborough
lems and contracted with the Port Inn Hotel before the pandemic.
“The conditions are terrible,” Potter
one mile from the shelter. The hotel has been
accommodating 40 people, including indi- said, referring to the encampment beneath
the bridge. “You try to clean it up and then
viduals and several families.
“It was hard. It took money and we had it’s just dirty again.”
Walter Healey, 65, and a roofer for 27
to find the space,” she said. “It took a lot of
new planning and it was tough but we’ve years, agreed with Potter. He said that he’s
had tremendous leadership amongst our been sleeping on the ground, covering himself with a tarp.
homeless service committees.”
“Flat on the ground. I just cover myself
Two groups were immediately identified as high risk according to Stone. This up,” he said.
Healey expressed frustration with the
included the most medically vulnerable people at the shelter as well as those who were lack of affordable housing in the area.
“There are plenty of old buildings that
continuing to go to jobs in the community
potentially bringing the virus back to the could be used to house people,” he said.
“The only plus to being outside right now is
shelter.
“Having removed that number of peo- that it’s warm.”
According to Stone, “despite everyple, we were able to reallocate space at the
shelter,” Stone said.  “We were able to put one’s efforts,” there has been a growth in
more space between everyone while fol- encampments.
“We would like to provide more hulowing CDC guidelines of wearing masks,
portable hand washing stations, and social mane conditions for people,” she said, add-
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ing that, the CDC has advised services such
as portable toilets and handwashing stations
go to encampments.
“What was inconvenient to you and me
when our favorite café shut down or a library
closed….for a lot of people that was where
people were able to have meals and bathe,”
Stone explained, “Communities have been
good partners, but I think that they’re going to run out of patience soon and we need
good solutions.”

payments for individuals was helpful
but he said, “this was
a one-time thing.”
“There’s going to
be a massive amount
of people unable to
pay. That’s going to
put a strain on the
system at every level
whether we’re talking
about the courts, the Elliot Berry
shelters, everywhere.
It’s the classic calm before the storm and
very little has been happening. People’s rent
paying ability has not been enhanced.”

do their job of compensating for affordable pecially hard on lower-income renters, many
housing but ‘affordable’ is defined as 50 per- of whom are paying over 50% of their incent of median income in the region,” Berry come on housing costs.”
The other part of the problem, Frost
said, explaining that in areas such as Portssaid, is a lack of incentives for municipalimouth, “that’s incredibly high.”
According to Ben Frost, Managing ties and developers to build affordable housDirector of Policy & Public Affairs at New ing.
Several bills in the legislature are curHampshire Housing, the problems with
building affordable housing are complicated rently addressing this.
One of those bills, HB 1248, expands
by myths and a lack of incentive for develthe RSA 79-E Community Revitalization
opers.
“One of the myths of affordable hous- Tax Relief Incentive by enabling communiing
–
and housing generally – is the number ties to adopt “housing opportunity” zones
Housing not Bandaids
of
children
associated with new construc- where new housing development would get
Stone said she believes state legislators
tion.
The
assumption
is that with each new tax relief for several years.
have heard this and are ready to help. CrossFor Berry, the lifting of the moratorium
development will come a great number of
roads has received some funding through the
in
late
July on federally subsidized nonchildren
that
will
overwhelm
the
state’s Bureau of Homeless
payment
cases is when a big wave could hit.
schools
and
compel
dramatically
and Housing through DHHS.
This
includes
Section 8 and other privately
higher
school
budgets.
The
real
Yet, affordable housing, Stone
numbers just don’t bear it out,” Frost owned non subsidized units where owners
explained, is the key to keephave a federally backed mortgage.
said.
ing people off the streets.
A
typical
new
single
family
home
“We would like to come
generates 0.64 public school stuout of this with new resources
Long-term Goals
dents and new multi-family units
for housing because shelWhile affordable housing advocates all
generate 0.17 public school students agree that resources are necessary to mainters are not the answers,” she
per unit according to the study.
said. “Shelters are a bandaid.
tain and enhance shelter operations with
“Bedroom count is the key – larger evictions looming, the long term goal is perA great needed bandaid when
homes tend to be occupied by larger manent housing.
people experience an emerfamilies.   Smaller homes (e.g., 2
gency and they don’t have
“Although this is a crisis it’s also an opbedroom apartments) tend to have portunity and we’re trying to think strategianywhere to be. But, they
very few children associated with cally to take advantage of the resources that
should just be a stop along the
them. and that’s where the real need are coming in right now,” Berry said. “The
way to permanent housing.”
is,” Frost said, citing a case study long-term goal, that will hopefully come out
Stone said there may be A camp behind the Everett Arena in Concord. Photo/Scott Merrill
based on four New Hampshire com- of this, is not having people who are living
more housing choice vouchers
Like
Shaughnessy,
Berry
is
concerned
munities
that exposes one of the myths of af- in camps now go back to shelters.”
coming through HUD to local housing authorities, adding, “this would be fabulous for landlords, tenants, and the court’s ability fordable housing.
And Kuhn agrees.
to hear cases.
With statewide vacancies below one
“When we’re talking about the COVID
because there aren’t nearly enough.”
“In normal times, there are thousands of percent, Frost said, it’s extremely hard for emergency, housing is healthcare, and we’re
The challenge, she explained, is that
vouchers can be issued to people who qual- cases of eviction for non-payment. So that’s many people to find any housing. And for hoping the state will recognize this and allocate some of the funding to long term housify and are in need but there aren’t enough not going to change for the better and then those who do:
“Prices are being pushed up, and people ing solutions.”
available houses to be rented. Moreover, you’re going to have a lot of other types of
she explained, individuals who do receive evictions for all the other reasons that we wind up overpaying – paying more than
vouchers are on a tight schedule to secure had prior to the pandemic. So, I think this is 30% of their income on housing.  This is esreally going to be challenging for landlords,
housing.
“We need landlords to work with us tenants and homeless providers,” he said.
who are willing to accept the vouchers. But, “I’ve been talking with the admin office of
right now, if someone is issued a voucher, courts and there could be a risk of being utthey start a timeclock and if they don’t iden- terly overwhelmed.”
Berry said, he’s hopeful there will be an
tify and secure an apartment within a certain
announcement
in the next two weeks about
amount of time, they lose the voucher and go
the
rent
stability
programs that Margolin and
to the bottom of the waiting list,” Stone said.
“So if we get a lot of vouchers ‘great, they’re other advocates have been pushing for.
“We want people to understand we’re
kind of like the golden ticket,’ but if you
looking
for a way to help everyone,” he said,
can’t find a landlord who will accept it and
“landlords
and tenants. It’s a classic win-win
the department won’t pass required inspections…the vacancy rate is just so low that situation.”
it’s very competitive and people are competAffordable Housing Incentives
ing against people without vouchers.”
When it comes to providing affordable
housing and keeping people off the streets,
The Ripple Effect
According to Elliot Berry, Managing housing advocates face a complex web of
Attorney and Co-Director of the NH Legal social and market realities. According to
Berry, there needs to be more incentives to
Assistance Housing Justice Project:
“Housing is about the most basic need invest in affordable housing, both for develLitigation Services
people have. If we can’t stop the evictions, opers and municipalities.
The major delivery program for this at
a lot of people’s lives are going to spin out
Divorce Matters
of control. Vacancy rates are about as low as the moment, Berry said, is the low income
housing tax credit administered through the
you can get.”
Business
Berry said the problem is a lack of rent- IRS that provides investors with tax credits.  
Valuation Services
“There’s a spotty record at best with
al housing in general.
“Until the pandemic, vacancy was less municipalities complying with statutory
Lost Prof it/Wage Analysis
than one percent and when you combine that mandates and courts to create opportunities
Accounting & Tax Services
with high rents you have a dangerous situa- for the development of workforce affordable
housing within their land use regulations,”
tion.”
Berry, who has devoted his career to Berry said, adding “There’s just not enough
seeking solutions to provide affordable funding. The federal government stopped
MEMBER
housing, said most of his work has involved funding public housing and we don’t have a
AICPA,
AICPA
advocating in court and outside of court for viable rent subsidy program for the creation
12 COTTON ROAD,
T
AX
D
IVISION
people who have been evicted. Like other of new subsidized units nationwide. That’s
NASHUA, NH 03063
housing advocates, he is concerned that a problematic. Housing authorities and other
AICPA
non
profits
are
going
to
have
to
do
the
job.
www.bhka.com
wave of new evictions could be coming.
MANAGEMENT
“Our housing calls are now dramatical- There’s just not enough money to be made in
CONSULTING
ly down for obvious reasons,” he said, echo- the private sector.”
JULES J. BRAYMAN, CPA, CFE, CVA • RONALD J. HOULE, MST, CPA
With this said, Berry has seen some
SERVICES
ing Shaughnessy’s experience. “But we do
PAUL F. KEATING, CPA, CFE • ANTHONY W. ALBRIGHT, CPA•ABV
progress
in
several
bills
being
proposed
but
DIVISION
anticipate a major surge.  It could be a tidal
JEFFREY H. DITMAN, MST, CPA • MARK D. FERACO, CPA•ABV
wave or tsunami and we’re really concerned he is also concerned with how the term “affordable” is defined.  
GREGORY S. ZEREGA, CPA
about that.”
“The Governor is now proposing a
Berry explained that the initial $1,200
bill with incentives to get municipalities to

Litigation
Suppor t Group

595-8000
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Ethics Opinion

Rule 1.6 Disclosure of a Client’s Identity – Ethics Committee Advisory Opinion #2019-20/01
ABSTRACT:
Unless one of the exceptions in Rule 1.6
applies, Rule 1.6 prohibits the disclosure of
the identity of a client.

likelihood that the listener will be able to ascertain the identity of the client or the situation involved” (emphasis added).  The language of Rule 1.6(b)(5) also supports this
conclusion, limiting the information that
ANNOTATIONS:
may be shared to detect or resolve conflicts
Rule 1.6’s phrase “information related to the of interest. See ABA Model Rule 1.6, Cmt.
representation of a client” includes the iden- 13 (stating that Rule 1.6(b)(5) encompasses
tity of a client.
only “limited information” that includes a
client’s identity—the implication being that
Rule 1.6 does not distinguish between con- such information ordinarily cannot be disfidential information and non-confidential closed under the Rule).2
information.
When the underlying purpose of Rule
1.6 is taken into account, the matter beAn attorney may disclose the identity of a comes clearer still. As explained in Comclient after obtaining the client’s voluntary ment 2 to ABA Model Rule 1.6, the protecinformed consent.
tion afforded to information relating to the
representation “contributes to the trust that
An attorney may disclose the identity of a is the hallmark of the client-lawyer relationclient if the disclosure is “impliedly autho- ship” and encourages clients “to seek legal
rized in order to carry out the representa- assistance and to communicate fully and
tion” of the client.
frankly with the lawyer even as to embarrassing or legally damaging subject matter.”  
Rule 1.6 contains other limited exceptions There are many contexts in which revealing
to the general prohibition against revealing the mere identity of a client could indirectly
the identity of a client.
reveal sensitive information about the client’s personal life that the client would not
Subject to the exceptions contained in Rule want others to know, thereby damaging
1.6, Rules 1.6 and 1.9 prohibit the disclo- that trust and discouraging full and frank
lawyer-client communications. Consider,
sure of the identity of a former client.
for example, a client who approaches a lawSubject to the exceptions contained in Rule yer about a potential divorce.  Such a client
1.6, Rules 1.6, 1.9 and 1.18 prohibit the dis- would undoubtedly expect the lawyer not to
closure of the identity of a prospective client reveal substantive information that the clifrom whom the lawyer receives or reviews ent shares with the lawyer but would also
information but with whom no lawyer-cli- probably not want it known that the client
has met with and retained a divorce lawyer.
ent relationship ensues.
Similarly, a business would not expect the
white-collar criminal defense lawyer who it
Rule 1.6 and the Disclosure
of a Client’s Identity
hired to conduct an internal investigation of
The Ethics Committee was asked possible criminal activities to reveal the exwhether a lawyer would violate the Rules istence of such a client-lawyer relationship.
of Professional Conduct by disclosing the
Many jurisdictions have addressed this
identity of a client. The answer is yes, un- topic, perhaps none more comprehensively
less one of the exceptions in Rule 1.6 ap- than the New Jersey Supreme Court in In
plies to the particular situation.1
re Advisory Opinion No. 544, 103 N.J. 399,
Rule 1.6 provides that “[a] lawyer shall 408 (1986).  The court considered Rule 1.6
not reveal information related to the repre- and the identity of a client in the context of
sentation of a client unless the client gives a legal services organization that provided
informed consent, the disclosure is im- representation to mentally impaired or displiedly authorized in order to carry out the abled and indigent persons. The court exrepresentation, or the disclosure is permitted plained that disclosure of clients’ identities
[under the enumerated exceptions listed in “would be tantamount to the revelation of
the Rule].”  
the mental and financial status of the indiThe answer to the question turns on viduals, as well as the fact that he or she has
whether the client’s identity is “information a legal problem that required the services of
related to the representation of a client.” an attorney,” and that “depending upon the
The term “information” is not defined in nature of such additional or collateral inforRule 1.0, and Rule 1.6 does not expressly mation that is revealed by the disclosure of
state that the identity of a client is among the a client’s identity, the need for confidentialinformation it protects. Rule 1.6 uses the ity could appropriately cloak even identity.”
broad term “information” without catego- In re Advisory Opinion No. 544, 103 N.J. at
rizing any information as “confidential” or 408.  Thus, the court concluded that in this
“non-confidential.”  All information, there- context:
fore, is protected so long as it is “related to
client information that serves to
the representation of a client.” See ABA
identify the client would clearly
Model Rule 1.6, Cmt. 3 (“The confidentibe protected under [Rule 1.6].  As
ality rule, for example, applies not only to
noted, this rule accords confidentimatters communicated in confidence by the
ality to any information relating to
client but also to all information relating to
the representation of a client. Manithe representation, whatever its source.”).   
festly this would include a client’s
And although the Rule is perhaps most inidentity.
tuitively applied to substantive information
Accordingly, we hold that under
that a lawyer has learned from the client,
current standards governing attorthe client’s identity is itself “related to the
ney conduct, client-identity may not
representation” under a plain reading of that
be disclosed to any private or public
language.
funding agency in the absence of appropriate consent or other legal jusThis plain reading finds support in the
tification. In so ruling, we determine
ABA’s comments to Model Rule 1.6. Comthat a client’s identity constitutes
ment 4, for example, explains that the Rule
information relating to the represenpermits an attorney to “use . . . a hypothetitation of a client under the current
cal to discuss issues relating to the represenRules of Professional Conduct . . . .
tation . . . so long as there is no reasonable
14
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Id. at 409; see also In re Goebel, 703
N.E.2d 1045, 1047 (Ind. 1998) (“‘[I]nformation relating to the representation of a
client,’ as stated in Prof. Cond. R. 1.6(a), is
a broad definition and has been construed to
include all information relating to the representation regardless of the source. Thus,
‘information’ may include the identity or
whereabouts of a client.”) (alteration in
original) (citation omitted).
Many other jurisdictions have similarly
concluded that Rule 1.6 protects a client’s
identity. See, e.g., Wisconsin Professional
Ethics Committee Opinion EF-17-02 (Apr.
4, 2017) (client identity is protected by
Wisconsin Supreme Court Rule 20:1.6);
Ohio Bd. of Professional Conduct Opinion
2016-08 (Oct. 7, 2016) (noting that Rule
1.6 “prohibit[s] the release of . . . the client’s identity without the client’s consent”);
Missouri Informal Advisory Opinion 201509 (2015) (opining that attorney could not
disclose client names on financial disclosure form because client name is among the
confidential information protected under
Missouri Rule 4-1.6); Pennsylvania Ethics Opinion 2008-1 (2008) (opining that
Rule 1.6 prohibits revealing the identity
of clients by publishing their photographs
on website); Connecticut Informal Ethics
Opinion 99-40 (1999) (opining that client’s
name, address, and telephone number were
information relating to the representation
and thus protected under Rule 1.6); Connecticut Informal Ethics Opinion 99-35
(1999) (opining that lawyer could not reveal
clients’ names to credit counseling service
without clients’ consent); Rhode Island Ethics Advisory Panel Opinion 95-61 (Jan. 11,
1996) (opining that attorney could not turn
over an accounts receivable list including
client names to government agency without client consent because “[t]he identity
of a client is confidential information and is
protected under Rule 1.6”); but see Hunter
v. State Bar ex rel. Third Dist. Comm., 744
S.E. 2d 611 (Va. 2013) (concluding that an
attorney’s disclosure, in a blog, of information not protected by the attorney-client
privilege, including clients’ identities, was
commercial speech protected by the First
Amendment and Rule 1.6 could not be interpreted to prohibit an attorney from disclosing such information).
Prohibiting disclosure of a client’s
identity under Rule 1.6 does not hinder an
attorney from representing a client, as Rule
1.6 has several exceptions. The lawyer may
obtain informed consent from the client so
long as “the client fully understands the
scope of the impact of consent, that consent
is totally voluntary, and that client can deny
consent without any sense of guilt or embarrassment.” In re Advisory Opinion No.
544, 103 N.J. at 408 (citing ABA Informal
Opinion 1287 (1974)); cf. Rule 1.0(e) (defining informed consent).  Also, Rule 1.6(b)
contains several specific contexts in which a
lawyer may reveal information relating to a
client.
The broadest and most commonly used
exception is when “the disclosure is impliedly authorized in order to carry out the
representation.” When a lawyer negotiates
with adversaries or represents a client in
court or before a municipal or administrative
agency, the lawyer is impliedly authorized
to reveal the identity of the client. However,
while the lawyer may have been impliedly
authorized to file a pleading identifying the
client, subsequent disclosures of the client’s
identity are subject to Rule 1.6.  Simply because a publicly available pleading is filed
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in court or a representation is made during a
public hearing before a governmental body,
the pleading or representation may not become known to a large number of people.
The lawyer must consider whether each
subsequent disclosure of the client’s identity is “impliedly authorized in order to
carry out the representation.”  Rule 1.6(a)
(emphasis added); see also Wisconsin Professional Ethics Committee Opinion EF-1702 (“If the publicly disclosed (or available)
information relates to the representation of
a client, it is protected by [Rule 1.6].”).  The
lawyer’s analysis should include whether
the client would approve of the disclosure,
whether the client could be prejudiced by
the disclosure, and whether the disclosure is
in furtherance of the representation.
The protection of Rule 1.6 also applies
to former clients and to prospective clients
even when no lawyer-client relationship ensues.  Rule 1.9 identifies a lawyer’s duties
to former clients. Under Rule 1.9(c)(2), “[a]
lawyer who has formerly represented a client in a matter or whose present or former
firm has formerly represented a client in a
matter shall not thereafter . . . reveal information relating to the representation except
as these Rules would permit or require with
respect to a client.” Thus, the identity of a
former client is protected by Rule 1.6 unless
one of that Rule’s exceptions apply.
With regard to a prospective client
from whom the lawyer receives or reviews
information but with whom no lawyer-client relationship ensues, Rule 1.18(b) directs
that the lawyer “shall not use or reveal that
information except as Rule 1.9 would permit with respect to information of a former
client.” Rule 1.9’s and Rule 1.18’s use of
the broad term “information” leaves no
doubt that the “information” referred to is
all of the information protected by Rule 1.6,
including the identity of the former or prospective client.
1. We note at the outset that this opinion
deals solely with the question of whether a
client’s identity is protected by the Rules of
Professional Conduct. This question should
not be confused with the somewhat related
question of whether a client’s identity is
protected by the attorney-client privilege.
See, e.g., In re Advisory Opinion No. 544,
103 N.J. 399, 407-08 (1986) (“[A] client’s
identity per se might not be necessarily considered a privileged communication as such
. . . .”).
2. Comment 13 refers to Rule 1.6(b)(7),
which is the ABA analog to New Hampshire
Rule 1.6(b)(5).
NH RULES OF PROFESSIONAL
CONDUCT:
Rules 1.6, 1.9, 1.18
SUBJECTS:
Confidentiality
Client information
• By the NHBA Ethics Committee
This opinion was submitted for publication
to the NHBA Board of Governors at its January 6, 2020 meeting.

The NHBA•CLE Annual Ethics CLE
will be held on June 26 and will cover
recent ethics opinions. Go to nhbar.
inreachce.com for more information.
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19 Tips From Attorneys to Get You Through the Rest of COVID-19
By Nicole Black
MyCase recently conducted a nationwide survey of legal professionals to understand the financial, operational, and individual changes law firms are making to maintain
business continuity during this time.
In our law firm survey, we asked respondents what advice they would give to fellow
law firms to endure the COVID-19 era. Below is a sampling of actionable responses
broken out by topic.

TIME MANAGEMENT

“Prioritize! Not everything is an emergency.
Make a plan and stick to it.”
– Whitney, Johnny W. Thomas
Law Office, P.C.
“Create a schedule every day and be accountable to others to complete the schedule.”
– Glen Van Dyke, Van Dyke
Litigation and Trial Attorneys
“Focus on mental health, try to impose structure, get exercise, and make a list of the most
important items you have to accomplish – try
to do at least one important thing, like completing a filing and getting it out to the court,
per day.”
– Brice, Breton & Simon PLC

ROUTINE

“Keep the same office hours at home that you
did at the office.”
– John, J. Thomas Black, P.C.

“Get up each morning, get dressed for work
just as you always did, and the same hours as
well. Nothing has changed except the location of your office. And to remember when
working remotely, you might experience a
few glitches, remain calm, it’s a small price
to pay to still have your job, your paycheck,
and be able to work from home and keep
safe, keep your coworkers safe as well as
your family members.”
– Dawn, Greg Coleman Law
“Set up a routine and stick to it. Have some
down-time and fun activities planned ahead.
Take the time off.”
– Martine, Simplex Legal

FINANCES

“Be as flexible as you can while meeting
the needs of clients. It may cost a little bit of
money now to implement new tools, but if it
helps keep you in business, it will be worth
it. Look into the options for small business
loans as a safety net. Keep marketing, yet
adjust to current restrictions, like video calls
instead of in-person meetings, mediations
when court is canceled, etc.”
– Heather Stuart, Godfrey Law
& Associates, PLLC
“Increase streams of revenue, find ways to
market services to needs coming out of the
COVID crisis, use technology to keep costs
low and efficiency of your workforce high.”
– Joshua Kotter, AVantGarde Law, LLC

“Research into state and local business loans
or assistance. Consider taking cases outside
of your normal area of practice and field, especially if you are knowledgeable in another
area.”
– Celeste Jameson, Law Office of
Donna Jameson, LLC

“Increase your technology competence.”
– Anthony, Greene Law Group PLC

STAFF

“Automate.”
– Barry, Law Offices of Matthew Brekhus

“It’s a time to start trusting people, maybe relax some policies that you put in because you
were concerned employees weren’t working
hard enough, too distracted, etc. A little trust
will go a long way to making remote employment work.”
– Michael, Cook Law
“Bring your staff on board for a brainstorming process. Empower them; give them a
voice.”
– Peggy, Law Office of Peggy J. Bristol

TECHNOLOGY

“Hang in there. This too shall pass. This is
the time to make sure your software is working the best for your firm and optimizing its
efficiency.”
– Michelle Howser, Howser & Associates
“This is the time to work on systems, policies and team culture. Use this downtime to
revamp your firm from the inside so that it is
well prepared to handle a larger volume of
work once the pandemic is over.”
– Ilona D. Anderson, Saenz
& Anderson, PLLC

Easy-To-Use
Practice Management
Software

NH Bar Members receive a 10%
lifetime discount to MyCase!

“Move everything to the cloud. EVERYTHING.”
– Eduardo, Access Law
“Move as quickly as possible to virtual interactions and cloud-based software.”
– Joy, Crain & Wooley
“Accommodate your clients as best you can,
and adopt as much technology as you comfortably can. ”
– Sarah, Ambrogi Law Office
“Good online case management software
really does make a world of difference. Get
it, learn it, use it. For example, our struggles
with signatures are much less with MyCase
because many of those items we can use electronic signatures, especially right now. It can
keep you in touch with staff and give you access to all your case information.”
– Rebecca Pescador,
Whole Family Legal, LLC
Take a look at our complete survey results on remote work, finances, and productivity.

Manage cases, track
time, automate billing and
communicate with your clients.

“MyCase has the best bang for my buck
for an awesome product.”
Danielle J Long
The Long Firm, PLLC

To learn more, visit http://learn.mycase.com/lp/157/NewHampshireBar.html?sd=MC-Web-Barsov15&campaign=70180000001JC6d&ms=converted&partner=NewHampshire | 800-571-8062
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Intellectual Property Law

New Report From The USPTO Concludes Patenting Software In
The United States Has Become Easier And More Predictable
By Kevin McGrath
In April 2020, the United States Patent
and Trademark Office (USPTO) released a
report1 from a recent study of Section 101
rejections in U.S. patent applications. The
study concluded that for technology areas
that typically receive Section 101 rejections,
changes to USPTO examiner guidance have
resulted in a 25% decrease in the likelihood
of receiving a Section 101 rejection and a
44% decrease in examination uncertainty.
The recent report suggests the pendulum
is swinging back from the high rate of rejections and uncertainty following the Supreme Court’s Alice Corp. v. CLS Bank decision2 and the current environment is much
more conducive to patenting software and
computer-implemented inventions.
Section 101 of the Patent Act defines
the subject matter eligible for patent protection, namely, new and useful processes,
apparatuses, and compositions of matter.3
The courts have identified three implicit
exceptions to these eligibility categories –
that laws of nature, natural phenomena, and
abstract ideas are not patentable. Abstract
ideas are not patentable because they are
the basic building blocks of innovation and
allowing a limited few to tie them up with
patents would hinder rather than promote
the progress of science and technology by
preempting entire fields of invention where
the abstract ideas could be practically applied.
Section 101 came to the forefront as a

possible tool to combat “patent trolls” that
were viewed as using vague, overbroad,
and obvious business method and software
patents to extort money out of businesses.4
Such patents were susceptible to invalidation under Section 101 if they merely
claimed an abstract idea, such as performing a traditional and well known method
of doing business on generic computer
components. The Supreme Court’s 2010
Bilski v Kappos decision 5 invalidated a
patent claiming a computerized method of
hedging against financial risk and provided
some guidance. In 2014, the Alice decision expanded on Bilski and other Section
101 decisions and set forth a two-part test
for determining whether a claim is abstract
and therefore ineligible. First, determine
whether the claim is directed to a patent-ineligible concept and if so, second, determine
“whether it contains an ‘inventive concept’
sufficient to ‘transform’ the claimed abstract
idea into a patent-eligible application.”6

The Alice Report shows the Alice decision had a significant and immediate impact
on patent applications in “Alice-affected
technologies”7 resulting in a 31% increase
in the likelihood of a Section 101 rejection
in the 18 months following the decision.8
Following Alice there was also a 26% increase in examination uncertainty reflecting
a high degree of variability across examiners, which the report attributes to the open
ended nature of the Alice test. The increased
rate of rejections and uncertainty increased
patent examination costs and led to the
abandonment of many patent applications.
The Alice decision had an even larger
impact on litigation. In the five years following Alice, there was a 1056% increase
in federal court decisions finding a patent
claim invalid under Section 101.9  And in
AIA trails before the USPTO Patent Trial
and Appeal Board (PTAB) in the five years
following Alice, there was a 88% likelihood
a claim challenged under Section 101 would

be found invalid.10 The developing caselaw
appears to be creating somewhat of a safe
harbor for software inventions that can be
characterized as improving the computer itself, but significant uncertainty and variability across decisions remains for software
inventions that use computers as a tool.
In an effort to bring greater clarity and
predictability to the patent examination process, the USPTO issued revised guidance for
examiners in January 2019.11 Key changes
in the January 2019 guidance included focusing and constraining the identification
of an abstract idea and creating a new step
that allowed for a determination of eligibility if a claim recites a practical application
of an abstract idea without consideration of
whether the claim recites an inventive concept. The Alice Report concludes the January 2019 guidance had a significant impact.
As noted above, the study found the guidance resulted in a 25% decrease in the likelihood of receiving a Section 101 rejection in
technology areas where those rejections are
most-often issued and perhaps more importantly, a 44% decrease in uncertainty in examination in those same technology areas.12
The Alice Report concludes the new guidance resulted in a more consistent and predictable examination process which should
help members of the business and scientific
communities make decisions on investment
in technology development. Anecdotally,
I have seen this personally in my practice
USPTO continued on page 21

The Changing Standard of Review for Arguably Descriptive Trademarks
By Chelsea VanderWoude
Those who seek to secure a trademark
registration for an arguably descriptive mark
with the United States Patent and Trademark
Office (“USPTO”) now face significantly different challenges relative to just three short
years ago. Descriptive marks are those trademarks or service marks that only describe
the products or services to which they are
applied. But whether a trademark is descriptive is not always clear and is often a point
of dispute between the USPTO and the trademark applicant. Three years ago, registration
of such marks on the “Principal Register”
required the applicant to persuade the USPTO that the trademark is more than “merely
descriptive” and had acquired secondary
meaning, meaning that relevant consumers,
when they encounter the trademark, think of
the manufacturer of the product or provider
of the services used in connection with the
trademark. Failing to do, one could amend
the application to the “Supplemental Register” where enforcement requires the owner of
the mark to then demonstrate that secondary
meaning had since been established
Today at the USPTO, applicants seeking to register an arguably descriptive mark
may face an entirely different process including refusals that the proposed trademark fails
to function as a mark or that the trademark
amounts to a generic term. Both refusals, if
maintained, would entirely bar registration
of the applied-for trademark, even on the
Supplemental Register. For the occasional
trademark filer, such recent changes can be
disconcerting or even shocking, but for a fulltime trademark practitioner such actions have
16
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“Today at the USPTO, applicants seeking to register an arguably
descriptive mark may face an entirely different process including
refusals that the proposed trademark fails to function as a mark or
that the trademark amounts to a generic term.”
become the “new normal.”
There are a few motivating factors
for this change including the explosion of
website usage and ecommerce which has
“crowded” the trademark registry and recent
cases which suggest that the standard has
changed.
In Royal Crown Company, Inc. v. The
Coca-Cola Company, 892 F. 3d 1358 (Fed.
Cir. 2018), Coca-Cola’s application for
COKE ZERO was opposed by Royal Crown,
on the basis that ZERO was generic and
could not indicate a source. Coca-Cola argued that the term ZERO was descriptive and
not generic, had acquired distinctiveness, and
was recognized by consumers as identifying
a beverage as sourced from Coca-Cola. The
USPTO initially held for Coca-Cola on the
basis that Royal Crown failed to show that
ZERO was used by the public to describe soft
drinks or drinks that contained fewer than
five calories.  
On appeal, the Federal Circuit vacated the USPTO’s decision finding that the
USPTO erred in its legal analysis of whether
Coca-Cola’s mark was generic by examining
only the general class of applied-for goods,
i.e. beverages, but not the specific type of
goods at issue, i.e. low-calorie or calorie-free
beverages. In addition, the Federal Circuit
held that the USPTO failed to determine
whether, if not generic, the marks were at

least highly descriptive. The Federal Circuit
also noted that the test to determine if a term
was generic is “not only whether the relevant
public would itself use the term to describe”
the goods, but “whether the relevant public
would understand the term to be generic.”
On remand, Coca-Cola disclaimed the term
ZERO meaning Coca-Cola agreed to not
enforce against any third party who used the
term ZERO on its own in relation to their
own low-calorie sodas.
Since 2018, Trademark Examiners have
applied the reasoning in Royal Crown into
their analysis of arguably descriptive and
highly descriptive trademark applications. At
a 30,000-foot view from the past three years,
one can find decisions from the USPTO denying registration on the basis of genericness
for “Serial” for the world-renowned, arguably famous, podcast show, for “The Vitamin
Shoppe,” and now, for “Booking.com.”
Booking.com appealed the USPTO’s
refusal to register Booking.com to the U.S.
District Court for the Eastern District of Virginia. The District Court reviewed Booking.
com’s survey evidence and concluded that
the general public did not associate “Booking.com” with general online hotel booking
services, i.e. the mark was not generic. The
District Court held that the survey evidence
indicated that consumers now associated the
mark “Booking.com” with a specific source.

www.nhbar.org

The U.S. Court of Appeals for the Fourth
Circuit affirmed. The USPTO petitioned the
Supreme Court to reverse and on May 4th,
2020, the Supreme Court heard oral argument.
The issue up for review at this time is
whether the addition of a generic top-level
domain (.com) to an otherwise “generic”
term (i.e. booking) can create a protectable
trademark where the government is advocating a bright line rule that gTLDs’ are inherently generic and cannot add to an appliedfor trademark’s registrability. It will now be
interesting to see how the Supreme Court
responds, and whether or not they will support the USPTO’s view that the mark “booking.com” is generic and unregistrable under such a bright line rule, or whether such
terms should be considered as a whole and
on a case by case basis where the applied-for
trademark may still be considered descriptive
as a whole and eligible to provide “acquired
distinctiveness” evidence to support registration.
Aside from how the Supreme Court
may rule on the particular facts of the booking.com case, the overall treatment of the
Booking.com trademark applications at the
USPTO is also illustrative of the changing
landscape of standards for review of genericness and descriptiveness. As noted above, in
the In re Royal Crown decision, the District
Court took the position that the USPTO was
too liberal in finding that COKE ZERO was
not generic. That decision may have resonated with the USPTO, in now refusing to register “booking.com” as an overall generic term
TRADEMARKS continued on page 21
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2020 Supreme Court IP Update
By Lisa N. Thompson
In response to the coronavirus pandemic, the Supreme Court in mid-March
announced that it would postpone oral arguments for the remaining 20 cases that
had been scheduled for late March and
April. The Court would hear half of the
cases from its current term in May and defer the remaining cases to its next term,
which begins in October. The $9 billion
copyright dispute between Google and
Oracle (Google LLC v. Oracle America,
Inc.) is one of the cases that has been rescheduled for the next term.
In early May, in an unprecedented
move, the Court announced that it would
hear oral arguments for 10 of the postponed cases via telephone conference
with the lawyers and justices participating remotely. In another historic move,
the Court confirmed it would provide live
audio of the hearings to be streamed for
broadcast to the public.

U.S. Patent and Trademark Office
v. Booking.com B.V.

The Court’s first telephonic oral arguments were held on May 4, 2020, U.S.
Patent and Trademark Office v. Booking.
com B.V., a trademark case which raised
the question of whether a business can
create a registrable trademark by combining an unprotectable generic term with a
generic top-level domain name such as

“.com.”
Booking.com is an online travel and
hotel reservation company. In 2012, it
filed several trademark applications to
register the mark BOOKING.COM, both
as a word mark and stylized versions of
the mark. The United States Patent and
Trademark Office (USPTO) rejected the
applications. The USPTO examining attorney found the terms “booking” and
“.com” were generic and unregistrable
since combining the generic term “booking,” which is used by countless third
parties to refer to online reservation ser-

vices, with the generic top-level domain
name “.com,” merely communicates to
consumers that the business offers online
hotel reservation services. The examining
attorney concluded that the company had
not shown that the marks had acquired
secondary meaning and were merely descriptive. The Trademark Trial and Appeal Board affirmed the rejections.
Booking.com appealed to the U.S.
District Court for the Eastern District of
Virginia. The district court agreed with
the USPTO’s determination that the term
“booking” is generic when used for on-

line hotel reservation services. However,
the district court concluded that BOOKING.COM was merely descriptive and
not generic. The district court held that if
Booking.com could show that consumers
recognized BOOKING.COM as a brand
and had acquired secondary meaning the
marks would be eligible for registration.
Booking.com introduced survey evidence
showing that consumers recognized the
mark as a brand rather than a generic service. The district court held that Booking.
com’s survey evidence and evidence of its
substantial advertising expenditures was
sufficient to demonstrate secondary meaning and therefore the marks were registerable.
The USPTO appealed to the U.S.
Court of Appeals for the 4th Circuit. The
court, relying on the survey evidence submitted by Booking.com, showing that
consumers recognized BOOKING.COM
as a brand, affirmed the district court.
The Lanham Act 15 U.S.C. §1501 et
seq. provides that generic terms cannot be
registered as trademarks. The statute does
not define the terms “generic” or “descriptive”. However, courts have explained
that allowing a business to monopolize a
generic term would undermine trademark
law.
Last year the USPTO filed a petition
for writ of certiorari urging the Supreme
UPDATE continued on page 22
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Continuing Legal Education

GUIDE

June
2020
nhbar.org/
nhbacle

High Quality, Cost-Effective CLE for the New Hampshire Legal Community
Calendar Overview - See the next page for our online classes!
Update on NHBA•CLE Postponed Programs
We were as excited as you to see everyone at our live in-person programs scheduled for
the spring. Unfortunately, quarantine changed our lives and how we continue to offer
programs.

CLE HIGHLIGHT

We’ve been working with the chairs of all programs that were postponed and will be
scheduling those as remote webcasts. Some of the full day programs will probably be
scheduled as two half day programs, and some will be full days. For instance, the Elder
Abuse CLE was offered as a full day webcast on May 28th and was very successful.
So far, we’ve scheduled the following:





Clearing the Haze: Cannabis & CBD in the Workplace
19th Annual Labor & Employment Law
In House Counsel Essentials
Business Split-ups: Issues Arising from Corporation & LLC Fractures

Watch for updates on the other programs. We expect to schedule a number of programs
in August for those who needed the extra time to complete their NHMCLE requirement.
If you are only looking to complete your ethics credits for the year, consider registering
for the two-hour annual ethics update scheduled on June 26.

Closing a Law
Practice

14th Annual
Ethics CLE

Wednesday, June 24, 2020

Friday, June 26, 2020

8:30 a.m.-10:30 a.m.
Webcast Only • 120 min. Ethics/Prof.

8:30 a.m.-10:30 a.m.
Webcast Only • 120 min. Ethics/Prof.

Discover:
• Your ethical responsibilities when closing your
practice
• What you can do now in your practice to help prepare
for retirement – no matter if you are 20 years away
from retirement or only months away
• Real-world practice management techniques to
implement now to make closing your practice easier
• Best practices – electronic and non-electronic
methods
• Specific steps and tips you’ll need to close your
practice
Faculty
Russell F. Hilliard, Program Chair/CLE Committee
Member, Upton & Hatfield, LLP
Gary W. Boyle (ret.), Littleton
Stephanie K. Burnham, Hage Hodes Professional
Association
Mark P. Cornell, Deputy General Counsel, Attorney
Discipline Office
George R. Moore, NH Bar Association

This CLE will cover issues of ethics and professional
responsibility of current interest, including:

CLEtoGo!TM
Whether you’re in the car, on
an airplane or traveling by
train, CLEtoGO!TM provides
CLE self-study credits when
you want, where you want
and how you want.
Download an audio to your
MP3 player or iPod and earn
“self-study” credits.
To learn more, visit
CLEtoGO!TM
@nhbar.org/nhbacle and
click on the CLEtoGO!TM tab.

• Confidentiality of Client Identity
• The Duties of Lawyers Who Serve on Nonprofit
Boards
• Social Media and Contact with Jurors
• Ethical Concerns When Working Remotely
• The Duty to Report Ethical Violations
• A Judicial Perspective on Frequently Occurring
Issues

nhbar.inreachce.com

Faculty

Mail

NHBA•CLE (available after state quarantine)
2 Pillsbury St.
Suite 300
Concord, NH 03301

Phone

(603) 715-3260

Email

cmoore@nhbar.org

Website

www.nhbar.org/nhbacle

Hon. Patrick E. Donovan, Associate Justice, New
Hampshire Supreme Court
Thomas J. Donovan, Director of Charitable Trusts, NH
Attorney General’s Office
Mitchell M. Simon, UNH Franklin Pierce School of
Law and Devine Millimet
Elizabeth M. Murphy, Assistant Disciplinary Counsel,
N.H. Attorney Discipline Office
Mark T. Knights, Nixon Peabody LLP
Richard Guerriero, Lothstein Guerriero, PLLC, Program Chair

4 Ways to Register

All webcast registrations must be made online.

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!
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New programs
being offered
online to NH
Bar members!
From Our ON DEMAND Catalog
19th Superior Court Judicial Forum

UPCOMING LIVE WEBCASTS

Original Program Date 12/6/2019
210/60 NHMCLE Minutes

1 Simple Step, 100% Better Contract
with Lenne Espenschied - June 18

Sexual Harassment
Original Program Date 11/17/2018
360/60 NHMCLE Minutes

Clearing the Haze: Cannabis & CBD in the Workplace
June 19

Drafting Wills & Trusts 101
Original Program Date 3/29/2019
360/30 NHMCLE Minutes

Reopening During COVID-19
June 22

Tax Issues in Divorce
Original Program Date 11/30/2018
360/60 NHMCLE Minutes

Edit Like a Pro with Lenne Espenschied
June 23

Developments in the Law 2019

Closing a Law Practice
June 24

A Practical Guide to Evidence

Better Sentences, Better Contracts
with Lenne Espenschied
June 25

Tools & Tips for Neutral Case Evaluation

14th Annual Ethics CLE
June 26

Original Program Date 10/25/2019
360/60 NHMCLE Minutes

Original Program Date 3/22/2019
360/60 NHMCLE Minutes

Original Program Date 12/4/2019
120/0 NHMCLE Minutes

Intellectual Property for the General Practitioner
Original Program Date 5/16/2019
225/30 NHMCLE Minutes

PREVIOUSLY RECORDED WEBCASTS ON DEMAND

Silent Trusts

8 Mistakes Experienced Contract Drafters Usually Make
Original Program Date 5/14/20

Original Program Date 2/18/2020
60/0 NHMCLE Minutes

Carrying a Firearm in NH: The Basics

COVID-19 and Family Court
Original Program Date 5/15/20

First Party Homeowners’ Insurance Claims

Contract Drafting and Enforcement in the
Age of the COVID-19 Pandemic
Original Program Date 5/20/20

The Secure Act

Rookie Mistakes Real Estate Lawyers Usually
Make in Drafting Provisions
Original Program Date 5/19/20

Original Program Date 9/10/2019
60/0 NHMCLE Minutes

Original Program Date 3/13/2019
210/0 NHMCLE Minutes

Original Program Date 3/31/2020
60/0 NHMCLE Minutes

#Hashtag Ethics
Original Program Date 5/21/20

Issues in Advanced Personal Injury Litigation

Effects of COVID-19 in Workers’ Compensation
Original Program Date 5/22/20

Original Program Date 5/9/2019
360/60 NHMCLE Minutes

nhbar.inreachce.com

For more information go to nhbar.org/nhbacle
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Selecting Trademarks That Are Memorable and Entitled to Protection
By Mark A. Wright and
Catherine S. Yao
Trademarks or service marks, collectively referred to here as trademarks or
marks for convenience, are typically words,
logos, and/or slogans used to brand goods
or services and identify the source of such
goods/services. Selecting a trademark is
often a balance of a few different considerations. A trademark should be memorable;
it should attract the eye, ear, and mind of a
potential purchaser and elicit desirable consumer responses. Ideally, from the perspective of protection and enforcement, a trademark is distinctive and capable of building
a strong association between the mark and
the products/services you provide.
In practice, protectability/enforceability under trademark law often run counterintuitively to common marketing practices.
From a marketing perspective, a name that
immediately conveys what the products
or services are, thereby making sale of the
product easier, tends to be preferable. However, under trademark law, the more unique
a mark is, the better. The more a mark describes the product or characteristics of the
product, the less protection is likely to be
afforded to that mark under trademark law.
Moreover, descriptiveness tends to significantly increase the likelihood that a third
party has selected or will select the same or
similar mark for the same or similar goods,
making protecting and enforcing your mark
much more difficult.

When selecting a mark, attention
should be given to the “spectrum of distinctiveness,” which evaluates the extent
to which trademarks may be entitled to
protection. Fanciful, arbitrary and suggestive marks are deemed inherently distinctive and make strong trademark candidates,
while descriptive marks that use words effectively describing the function, characteristics, or quality of a product or service, are
the weakest trademarks.
Where a mark lands on the spectrum
(in particular, arbitrary, suggestive, or descriptive marks) and its relative strength is
evaluated in view of the goods or services
with which the mark is in use and/or for
which protection is sought. A mark that is
considered descriptive or generic in one industry, and therefore entitled to little to no
trademark protection, may be considered
arbitrary and entitled to relatively strong
protection in another industry. For example,
the wording “computer” would not be protectable as a trademark for computer products; however, it may be protectable as a
trademark for clothing.
Included below are examples of marks
that fall within each category of the “spectrum of distinctiveness” or “spectrum of
protectability.”

Fanciful Marks

A fanciful mark is a mark created
solely to function as a trademark, i.e., made
up words that do not have any dictionary
meaning or have otherwise fallen complete-

ly out of common usage. Fanciful marks
are immediately entitled to trademark protection and may be protected in both competitive and noncompetitive industries. For
example, KODAK® is a fanciful trademark
for photographic supplies.
In some cases, fanciful marks are a
cropped portion of a word or portions of different words combined to create a fanciful
word. For example, portions of words having positive connotations to elicit a positive
response, such as ACURA® from accurate,
may serve as strong, fanciful trademarks.

(USPTO) manual of examining procedure
explains suggestive trademarks as being
marks that, “when applied to the goods
or services at issue, require imagination,
thought, or perception to reach a conclusion
as to the nature of those goods or services.”
Descriptive marks, on the other hand, are
considered to immediately convey some
information about the relevant goods/services.
Suggestive marks are also considered inherently distinctive and, therefore,
entitled to trademark protection immediately upon use. While some marks, such as
PLAYSTATION® for a video game system
may appear more noticeably suggestive,
other marks, such as JAGUAR® for automobiles, are also considered suggestive, as
it calls to mind attributes, such as speed and
sleekness, that may be associated or desired
to be associated with the relevant goods.

Arbitrary Marks

An arbitrary trademark is a mark that
has a known, common meaning, but is used
as a trademark for a product or service that
has no relationship to the common meaning. A prevalent example of an arbitrary
trademark is APPLE® used in connection
with electronic devices, where apples, the
fruit, do not tend to describe or suggest
any particular information about electronic
devices. As with fanciful marks, arbitrary
marks are inherently distinctive and immediately entitled to protection as trademarks.

Trademarks to Avoid

The weakest type of trademark is a
descriptive word that is not inherently distinctive and simply describes the function,
quality, or characteristics of relevant products or services. Surnames and geographic
names often present the same obstacles to
protection and registration. Merely descriptive marks weigh fall at the opposite end of
the distinctiveness spectrum from fanciful
marks.
Descriptive marks are given very lim-

Suggestive Marks

A suggestive mark is one that suggests
or hints at, but does not describe, the qualities or characteristics of the product. At
times, the line between suggestive marks
and descriptive marks may seem somewhat thin and unclear. By way of explanation, the US Patent and Trademark Office’s

PROTECTION continued on page 21
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y Uspto from page 16
and my colleagues report the same. We have
seen a noticeable reduction in Section 101
rejections and in cases that do receive rejections, the evolving USPTO guidance has
made it easier to overcome the rejections.
While uncertainty with patent applications claiming business method and software inventions remains, the caselaw and
recent USPTO guidance provide a roadmap that experienced practitioners can use
to prepare patent applications designed to
pass the evolving Section 101 standard and
to overcome Section 101 rejections. The recent developments over the past 18 months
have brought some welcomed predictability
to patent applications for computer-implemented inventions that technology companies should find encouraging as they make
investment decisions on research and development and technology licensing.
1. Adjusting to Alice: USPTO patent examination outcomes after Alice Corp v. CLS Bank
International (hereinafter the “Alice Report”)
(April 2020) (available at https://www.uspto.
gov/sites/default/files/documents/OCE-DH_AdjustingtoAlice.pdf)
2. Alice Corp. v. CLS Bank International, 573
U.S. 208 (2014) (hereinafter the “Alice decision”
or “Alice”).
3. “Whoever invents or discovers any new
and useful process, machine, manufacture, or
composition of matter, or any new and useful improvement thereof, may obtain a patent therefor,
subject to the conditions and requirements of this
title.”  35 U.S.C. § 101.

NEW HAMPSHIRE BAR NEWS

4. See, e.g., Saved by Alice, Electronic Frontier Foundation (available at https://www.eff.org/
alice).
5.

Bilski v. Kappos, 561 U. S. 593 (2010).

6. Alice, 573 U.S. at 221 (quoting Mayo Collaborative Servs. v. Promtheus Labs., Inc., 566
U.S. 66 (2012)).
7. Alice-affected technologies is defined in
the report as technology areas where Section
101 has been more heavily litigated.  See Alice
Report at 8.
8.

See Alice Report at 3.

9. Robert Sachs, Alice: Benevolent Despot or
Tyrant? Analyzing Five Years of Case Law Since
Alice v. CLS Bank: Part I, Aug. 9, 2019 (available
at https://www.ipwatchdog.com/2019/08/29/alice-benevolent-despot-or-tyrant-analyzing-fiveyears-of-case-law-since-alice-v-cls-bank-part-i/
id=112722/)
10. Robert Sachs, Alice: Benevolent Despot or Tyrant? Analyzing Five Years of Case
Law Since Alice v. CLS Bank: Part II, Sept. 3,
2019 (available at https://www.ipwatchdog.
com/2019/09/03/alice-benevolent-despot-ortyrant-analyzing-five-years-of-case-law-sincealice-v-cls-bank-part-ii/id=112769/)
11. See 2019 Revised Patent Subject Matter Eligibility Guidance, 84 FR 50, Jan 7, 2019
(available at https://www.govinfo.gov/content/
pkg/FR-2019-01-07/pdf/2018-28282.pdf).
12. Alice Report at 6-7.

Kevin McGrath is a director at Downs
Rachlin Martin. His practice focuses on intellectual property, specifically patents.

y Trademarks from page 16

y Protection from page 20

based on two generic elements. The Booking.com case is also interesting in that Booking.com actually conceded at the lower level
that “booking” individually was generic for
its applied-for goods and services. Yet at oral
argument, Justice Sotomayor voiced her disagreement to that concession as she appeared
to be of the view that the term “booking”
was itself descriptive and not generic (https://
www.supremecourt.gov/oral_arguments/
argument_transcripts/2019/19-46_4gc5.pdf,
page 24).
Whether or not the Supreme Court rules
in favor of the USPTO or Booking.com, an
onus is placed now on trademark applicants,
more so than ever, to avoid use of terms that
may be considered descriptive or generic.
This can be readily achieved by coining
entirely new terms to serve as a trademark
(so-called “fanciful” trademarks) or to select
a term that has nothing to do with the product or service at issue (so-called arbitrary
trademarks, such as “Apple” for computers).
While many trademark applicants may tend
to shy aware from selection of fanciful or arbitrary trademarks and instead prefer a name
that gives consumers a more direct idea of
what they offer, the downside is that they are
likely to encounter resistance to registration
and difficulties in enforcement, which remains likely even if the Supreme Court rules
in Booking.com’s favor.

ited, if any, protection by the USPTO. Although it is possible for descriptive marks
to be used and protectable as trademarks,
protecting a descriptive mark requires persistent advertising and lengthy use. Over
time, a descriptive mark may “acquire distinctiveness” or “secondary meaning.” In
other words, through use in commerce over
time, the mark has become distinctive as
applied to certain goods/services.
Whatever trademark you choose, it
must not be the same or confusingly similar to any other trademark that is in use for
similar products or services in the same
geographic area. Although searching is not
required before applying for registration
of a mark with the USPTO, “clearing” or
searching a mark to determine whether the
mark is available and entitled to registration is critical. Without a proper trademark
search, you may encounter substantial frustration and financial burdens if you discover, after the adoption of the mark, that
another party has superior rights to use
the mark and is prepared to enforce those
rights.

Chelsea VanderWoude is an intellectual
property associate at Grossman Tucker Perreault & Pfleger PLLC specializing in trademark and copyright law.
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y Update from page 17
Court to reverse the Fourth Circuit, citing
decisions from other circuit courts that
found similar marks such as HOTELS.
COM for hotel reservation services and
MATTRESS.COM for online bedding
services generic. The Court granted the
USPTO’s petition for writ of certiorari on
November 8, 2019, to decide the question
of whether, when the Lanham Act states
generic terms may not be registered as
trademarks, can a business create a registrable trademark by combining an unprotectable generic term with a generic
top-level domain name such as “.com” to
create a protectable trademark.
In its argument to the Supreme Court,
the USPTO argued that top-level domain
names like “.com” do not function as a
designation of source of particular products/services but rather inform consumers
where to find an entity or their products/
services on the internet. The USPTO,
following an 1888 Supreme Court case,
Goodyear’s India Rubber Glove v. Goodyear Rubber Co., has denied trademark
registration for marks that combine the
generic name for the class of a product
with the suffix “.com.” The Goodyear
case held that combining a generic term
with a corporate designation such as
“Company” or “Inc.” did not create a protectable trademark.
Booking.com argued that its survey
evidence proves that consumers recognize BOOKING.COM as a brand name
rather than a generic term and should be
deemed to be descriptive rather than generic and therefore eligible for registration.
The Supreme Court is expected to issue their decision later this summer.

Romag Fasteners, Inc. v. Fossil
Group, Inc.

On April 23, 2020, the Court issued a
decision in Romag Fasteners, Inc. v. Fossil Group, Inc., a trademark case which
raised the question of whether a successful trademark plaintiff must establish
willful infringement by the defendant in
order to recover the defendant’s profits
from the sale of infringing products.
In a unanimous decision, the Court
ruled that willfulness was not a prerequisite to recover an infringer’s profits and
held the specific language of the Lanham
Act required no such restriction.
Romag is a manufacturer of magnetic snap fasteners used in leather goods.



Fossil designs and manufactures a wide
range of fashion accessories including
handbags, watches and wallets. Fossil
contracted with Romag to supply Romag
magnetic fasteners for Fossil’s handbags
and other accessories.
In 2010, after it discovered that the
Chinese factories Fossil hired to manufacture its products were using counterfeit
Romag fasteners, Romag sued Fossil in
the U.S. District Court for the District of
Connecticut for trademark infringement
(15 U.S.C. §1114) and false designation
of origin (15 U.S.C. §1125(a)).
A federal jury in Connecticut agreed
with Romag and found that Fossil had
acted with “callous disregard” for Romag’s trademark rights. Romag sought
an order disgorging Fossil’s profits resulting from the infringement. The jury initially awarded $6.7 million in damages,
but the district court, relying on Second
Circuit precedent, struck the damages
award which was based on Fossil’s profits because the “callous disregard” mens
rea finding did not rise to the intentional
standard of willful conduct. The Second
Circuit, as well as the Eighth, Ninth, and
Tenth Circuits, interpret sections 1125(a)
and (d) of the Lanham Act to require willful conduct as a prerequisite for collecting
a defendant’s profits. The Third, Fourth,
Fifth, Sixth, Seventh, and Eleventh Circuits, however, have said that willfulness
is one of several factors to be considered
when deciding whether to award a defendant’s profits. After the Court of Appeals
for the Federal Circuit upheld the district court’s decision, the Supreme Court
granted certiorari and agreed to hear the
case to resolve the split between the circuits.
Justice Neil Gorsuch, writing for the
Court, held that a finding of willfulness
is not required for an award of profits for
trademark infringement. Justice Gorsuch
noted that the plain language of the Lanham Act provides that only trademark dilution actions under §1125(c) of the Act
require a finding of an infringer’s willfulness as a prerequisite for disgorgement
of profits. Further explaining that proof
of willfulness as a precondition for disgorgement of profits was not required for
trademark infringement violations under
§1125(a).
Remedies for trademark actions are
governed by §1117(a) of the Lanham Act,
which often expressly includes mens rea
and mental state in its provisions. For example, §1117(b) of the Act, provides damages for intentional and “knowing” con-
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duct, and §1117(c) provides for increases
in statutory damages where violations are
“willful”.
Justice Gorsuch, however, concluded
that a defendant’s mental state or mens rea
is a “highly important consideration in determining whether an award of profits is
appropriate” but such is a “far cry from
insisting on [an] inflexible precondition to
recovery,” which is not mandated by the
Lanham Act.
Justice Alito, joined by Justices Breyer and Kagan, issued a concurring opinion stating that relevant caselaw shows
that “willfulness is a highly important
consideration in awarding profits under
§1117(a), but not an absolute precondition.” Justice Sotomayor also wrote a separate concurring opinion where she emphasized that while the statutory language
does not require willfulness, “a district
court’s award of profits for innocent or
good-faith trademark infringement would
not be consonant with the ‘principles of
equity’ referenced in §1117(a) and reflected in the cases the majority cites.”
The Court’s ruling clears up the inconsistencies among some lower courts in
awarding damages in trademark infringement cases and may lead to an increase
in trademark litigation. Brand owners
may find litigation an appealing option in
enforcement actions since they will now
have the ability to seek an infringer’s
profits without having to prove willfulness in trademark infringement actions.

Georgia v. Public.Resource.Org
Inc.

The Court on April 27, 2020, issued
a decision in Georgia v. Public.Resource.
Org Inc., a copyright case, which raised
the question of whether a state can copyright its laws and the annotations interpreting them.
The Court, in a 5-4 decision, ruled
that Georgia state laws and their official
annotations are not entitled to copyright
protection.
The case involved the Official Code
of Georgia Annotated (OCGA), which
contains the state’s statutes along with
their annotations. The OCGA consists of
54 volumes that are compiled by a state
entity called the Code Revision Commission, which the Georgia Legislature
established to recodify Georgia law. The
OCGA is published by LexisNexis under
a work-for-hire agreement, which allows
the state to maintain copyright in the work
and gives the company an exclusive license to publish.
The nonprofit organization, Public.
Resource.Org (PRO), which advocates
for free access to public records purchased a hardcopy of the OCGA. PRO
then scanned the books and distributed
the entire state code to Georgia legislators
and posted it on its website.
The Commission subsequently sent
PRO several cease and desist letters alleging PRO’s actions constituted copyright
infringement. In 2015, after PRO refused
to comply, the Commission sued PRO for
copyright infringement, arguing the laws
are in the public domain but the annotations are copyright protected works. PRO
counterclaimed, seeking a declaratory
judgment that the OCGA, including the
annotations, are in the public domain.
The U.S. District Court for the Northern District of Georgia ruled in favor of
the Commission, holding that the annotations were eligible for copyright protection because they were “not enacted into
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law” and did not have “the force of law.”
On appeal, the U.S. Court of Appeals
for the Eleventh Circuit reversed, holding
that the annotations were not eligible for
copyright protection. The State of Georgia appealed to the Supreme Court, which
granted certiorari to address whether explanatory legal texts are copyright protected.
Chief Justice John Roberts, writing
for the majority, held that since the Commission was the author of the annotations
for purposes of copyright law, the annotations to the OCGA could not be eligible for copyright under the “government
edicts doctrine.” The government edicts
doctrine provides that works created by officials empowered to speak with the force
of law in the course of their official duties cannot be protected by copyright. The
court explained that, because “Georgia’s
annotations are authored by an arm of the
legislature in the course of its legislative
duties, the government edicts doctrine
puts them outside the reach of copyright
protection” even though the annotations
themselves do not have the force of law.
Justice Roberts further explained that the
“animating principle” behind the government edicts doctrine is that “no one can
own the law.”
Justice Clarence Thomas wrote in a
dissent joined by Justice Samuel Alito and
partially by Justice Stephen Breyer that
the ruling “will likely come as a shock to
the 25 other jurisdictions…that rely on
arrangements similar to Georgia’s to produce annotated codes.”
This case was closely followed by
many industries and numerous amicus
briefs were filed on both sides, including
from the Software & Information Industry
Association, International Code Council,
and the Copyright Alliance in favor of
Georgia. The Copyright Alliance wrote in
its brief that the “economic reality is that
states cannot afford to annotate their own
laws.” The American Intellectual Property Association, the American Library
Association and Wikimedia Foundation
submitted amicus briefs in favor of PRO.
The American Civil Liberties Union
wrote in its brief in favor of PRO that
“annotated codes are but one example of
the government records and legal materials in which states assert a copyright” and
that “the government edicts doctrine must
encompass all works that the government
creates…in the discharge of its core governance duties…making laws, enforcing
laws, and interpreting laws.”
This case is an important victory for
advocates for open government and access to laws. But it remains to be seen
whether it will lead publishers such as
Westlaw and LexisNexis to discontinue
publishing annotated codes.
Lisa N. Thompson is chair of the New
Hampshire Bar Intellectual Property Section and an attorney with Hage Hodes,
PA in Manchester. Her practice focuses
primarily on business and intellectual
property matters. She can be reached at
Lthompson@hagehodes.com.
The NHBA•CLE recently offered
three live webcasts with national
speaker Jim Jesse regarding copyright law. These three fun and interesting programs are now available
on-demand in our catalog at nhbar.
inreachce.com.
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What in the [World] Country is Going on With Short Term Rental Regulation?
By Jason B. Dennis
Last year, I wrote a two-part article on
short term rentals, an industry (and area of
the law) in a state of flux. This year, I have
taken a look at the legislative activity in
various states—or, to paraphrase the concept popularized in the dissent of Justice
Louis Brandeis in New State Ice Co. v. Liebmann, 285 U.S. 262 (1932), the various
laboratories of democracy—across the
country.
Coronavirus
(COVID-19)
has
slowed, if not stopped, the legislative process in many, if not all, states; but there
are a number of bills that have recently
been passed into law or recently introduced that affect (or will if passed) short
term rental in a variety of ways. It is possible that some of the bills referenced in
this article will have been killed or passed
by the time of publication.
By region, some of the “novel social
and economic experiments” involving
short term rentals include the following:

New England

Here in New Hampshire, at least two
bills related to short terms rentals were introduced between December 3, 2019 and
January 8, 2020. The first bill (HB 1579),
which sought to reduce the percentage of
the meals and rooms tax that short term
rental operators could retain and also to
credit revenue from the tax to the affordable housing fund, was voted inexpedient
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to legislate on February 19, 2020.
The second bill (SB 458), which
would have a broad impact across the
State, seeks to bar municipalities from
prohibiting short term rentals. This bill,
pending in the Senate Election Law and
Municipal Affairs Committee, provides
that local legislative bodies “shall not prohibit the use of a building or structure as
a vacation rental or short-term rental and
shall not regulate the use of such structure
or building as a vacation or short-term
rental based on the structure or building’s
classification, use or occupancy.”
A similar bill previously introduced

in Maine (LD 209) was killed on March
26, 2019.
Rhode Island has two short term
rental bills pending: (1) HB 7776, which
would require that short term rental hosting platforms only list properties that are
registered with the State’s Department of
Business Regulation; and (2) SB 2482,
entitled the Unlicensed Rentals Act,
which provides a list of short term rental
requirements divided into the categories
of consumer safety, insurance, accessibility requirements, and civil rights. The bill
seeks to clarify that all short term rental
units are “public accommodations” and

www.nhbar.org

to make it unlawful for short term rentals to discriminate on the basis of “race,
color, sex, gender identity, age, religion,
disability, national origin, ancestry, sexual
orientation, marital status, parental status
or military discharge status.”
Contrary to New Hampshire’s SB
458, a bill introduced in Vermont (HB
567) on January 7, 2020 and referred to
the Committee on General, Housing, and
Military Affairs seeks to specifically allow
municipalities to regulate short term rentals. Three other bills appear to be pending
in the same Committee: HB 655, which
seeks to enact privacy protections; HB
280, which seeks to enact inspection and
licensure protocols; and HB 891, which
seeks to enact as Vermont state law an
owner occupancy regulation similar to the
approach a number of municipalities here
in New Hampshire have taken. The pertinent language of this bill is: “A person
may not offer all or part of a dwelling unit
as a short-term rental unless the person
has occupied the dwelling unit as his or
her primary residence for: (1) 270 days of
the preceding year; or (2) if the person has
owned or leased the dwelling unit for less
than a year, more than 70 percent of the
days that the person has owned or leased
the dwelling unit.”

Mid-Atlantic

In New Jersey, bills that appear to
REGULATION continued on page 27
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New Hampshire Supreme Court Finds Statute Terminating Municipality’s
Duty to Provide Excess Proceeds Three Years After Tax Deed Unconstitutional
By Eric Maher and Elaina Hoeppner
The New Hampshire Supreme Court
recently issued its second decision in Polonsky v. Town of Bedford, in which the Court
determined that RSA 80:89, VII, which establishes a three-year limitation on a municipality’s duty to remit excess sale proceeds
from the sale of tax-deeded property violated
the Takings Clause in Part I, Article 12 of the
New Hampshire Constitution.
By way of brief background, RSA
chapter 80 establishes the tax deeding procedure. Generally, if a taxpayer fails to pay
a municipal property tax bill by the due date,
the tax collector may file a tax lien with the
registry of deeds. If the taxpayer fails to pay
the taxes, with interest and costs, within two
years of the recording of the tax lien, the tax
collector will issue a tax deed. Thereafter, the
municipality is, for all intents and purposes,
treated as the fee owner of the property, subject to the taxpayer’s ability to repurchase the
property by paying all back taxes, interest,
costs, and a penalty upon thirty-days’ notice.
This repurchase right, however, exists only
for three years from the date that the tax deed
is recorded with the registry. As RSA 80:89,
VII provides, “if the municipality has complied with the provisions of this chapter, it
shall not have any liability whatsoever to any
former owner for the amount of consideration received upon disposition of the property.” If the municipality seeks to sell the
property during the three-year redemption

period, the municipality must provide the
taxpayer with ninety days’ notice, informing
the taxpayer of his/her right to repurchase
the property, and, if the municipality sells
the property during that redemption period,
the Town must remit any sales proceeds in
excess of the back taxes, interest, costs, and
penalties (“excess proceeds”) to the taxpayer.
The pertinent facts in Polonsky are as
follows: The Town of Bedford issued tax
bills for Tax Year 2008, 2009, and 2010. The
plaintiff failed to pay his real estate taxes for
those years, resulting in Bedford imposing
tax liens on the property. After the two-year
redemption period, Bedford’s tax collector
issued a tax deed conveying the property to
the Town on May 31, 2011. After the plaintiff
and Bedford engaged in failed discussions
regarding plaintiffs’ ability to repurchase the
property in 2013 and again in 2015, Bedford

informed the plaintiff that his right to repurchase the property was no longer operative
because the three-year redemption period set
forth in RSA 80:89, VII expired. The plaintiff
brought suit, arguing that Bedford’s intent to
keep excess proceeds from an eventual sale
of the property violated his rights to equity
in the subject property under Part I, Article
12 of the New Hampshire Constitution and
that the New Hampshire statute RSA 80:89,
VII violated Part I, Article 12 of the State
Constitution by allowing Bedford to take his
property without just compensation.  
The trial court initially interpreted RSA
80:89, VII to not preclude a claim to recover
excess proceeds even though the three-year
redemption period may have passed. In Polonsky v. Town of Bedford I, 171 N.H. 89
(2018) the Supreme Court reversed the trial
court. The Supreme Court found that RSA
80:89, VII was clear and unambiguous RSA

80:89, VII and acted as a time bar to a claim
for excess proceeds. However, the Supreme
Court remanded the case back to the trial
court to determine whether RSA 80:89 violates the Takings Clause found in Part I, Article 12 of the New Hampshire Constitution.
On remand, the trial court found that
RSA 80:89, VII violated the Takings Clause
of the New Hampshire Constitution and that
the plaintiff was entitled to the excess proceeds of the eventual sale of the property.
Specifically, the trial court noted that RSA
80:89, VII would result in the “plaintiff being deprived of a $300,000 property for a
$90,442.42 tax lien.” Bedford appealed.  
The Supreme Court affirmed the trial
court’s decision. The Supreme Court noted
that there was no dispute that the taking of
property by tax deed was a taking; therefore,
the Court assumed without deciding that a
taking occurred when the tax deed was executed. With that element established, the
Supreme Court held that the termination of
the municipality’s duty to pay excess proceeds to the former owner three years after
the tax deed is recorded, as provided for in
RSA 80:89, VII, violates Part I, Article 12
of the New Hampshire Constitution. In support of the Court’s holding, the Court noted
Justice Horton’s concurring opinion in First
NH Bank v. Town of Windham, 138 N.H.
319 (1994), wherein the Justice stated that
he would have found the tax deed procedure
PROCEEDS continued on page 26
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Gray Matters: The ADA and Ad Hoc Police Encounters in the First Circuit
By Weston R. Sager and
Charles P. Bauer
Municipalities could be liable under Title II of the American Disability Act (“ADA”)
for failure to provide reasonable accommodations during ad hoc police encounters such
as arrests, use of force, stop and frisks, motor
vehicle stops, and similar ad hoc situations.
In light of this recent legal development in
the federal courts, municipalities and their
police departments are encouraged to take affirmative steps to more fully understand and
comply with the ADA and limit liability exposure to ADA claims.
Title II of the ADA addresses discrimination by government entities, and provides
that “no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. §
12132. To establish liability under the ADA,
a plaintiff must plead and prove: “(1) that he
is a qualified individual with a disability; (2)
that he was either excluded from participation in or denied the benefits of some public
entity’s services, programs, or activities or
was otherwise discriminated against; and (3)
such exclusion, denial of benefits, or discrimination was by reason of the plaintiff’s disability.” Buchanan v. Maine, 469 F.3d 158,
170–71 (1st Cir. 2006).
Although the U.S. Supreme Court has
not yet ruled that the ADA applies to ad

“The applicability of the ADA to ad hoc police encounters has been
applied differently among the federal circuit courts of appeal—
particularly when exigent circumstances arise.”
hoc police encounters, lower federal courts,
working under the assumption that the ADA
applies to police arrests, use of force, stop
and frisks, motor vehicle stops, and similar ad hoc situations, have developed two
theories regarding disability discrimination
claims:
• The first theory—known as the “effects”
theory—is where police misperceive
the effects of an individual’s disability
as criminal activity and make an arrest
based on their misperception. Gray v.
Cummings, 917 F.3d 1, 15 (1st Cir. 2019);
see also, e.g., Gohier v. Enright, 186 F.3d
1216, 1220 (10th Cir. 1999) (deaf individual mistaken for someone resisting arrest); Jackson v. Town of Sanford, No. 9412-P-H, 1994 U.S. Dist. LEXIS 15367, at
*23–*24 (D. Me. Sep. 23, 1994) (stroke
victim mistaken for someone who was
driving under the influence).
• The second scenario—known as the “accommodation” theory—is where police
officers “properly investigated and arrested a person with a disability for a crime
unrelated to that disability, but they failed
to reasonably accommodate the person’s
disability in the course of investigation or
arrest, causing the person to suffer greater
injury or indignity in that process than

other arrestees.” Gray, 917 F.3d at 15
(brackets omitted); Gohier, 186 F.3d at
1220–21 (citing Gorman v. Bartch, 152
F.3d 907, 912–13 (8th Cir. 1998)).
The applicability of the ADA to ad
hoc police encounters has been applied differently among the federal circuit courts of
appeal—particularly when exigent circumstances arise. The Fifth Circuit Court of
Appeals, for example, generally exempts
officers from needing to make reasonable
accommodations under the ADA in the presence of exigent circumstances. See Hainze
v. Richards, 207 F.3d 795 (5th Cir. 2000)
(“While the purpose of the ADA is to prevent
the discrimination of disabled individuals,
we do not think Congress intended that the
fulfillment of that objective be attained at
the expense of the safety of the general public.”). Other federal circuit courts, such as the
Ninth Circuit Court of Appeals, view exigent
circumstances as one factor in analyzing the
reasonableness of the police officers’ actions.
See Sheehan v. City & Cty. of San Francisco,
743 F.3d 1211 (9th Cir. 2014), rev’d in part
and cert. dismissed in part by 135 S. Ct. 1765
(2015).
Although the First Circuit Court of
Appeals has yet to render a formal decision regarding if and how the ADA applies

to ad hoc police encounters, the closest this
court has come to ruling on this issue is the
recent case Gray v. Cummings, 917 F.3d 1
(1st Cir. 2019). In that case, a patient suffering from bipolar disorder was admitted to a
hospital after experiencing a manic episode.
After about six hours, the patient managed
to escape the hospital on foot. Hospital staff
called the police department asking that the
patient be “picked up and brought back.” A
municipal police officer responded to the call
in his cruiser. He found the patient walking
barefoot near the hospital. The officer exited
the cruiser and followed the patient on foot
from about 100 feet away. Within about 30
seconds, the police officer got to within about
5 feet of the patient, who was unarmed. The
patient then turned around in a threatening
manner towards the police officer. The patient started to walk towards the officer, at
which point the officer took her to the ground
by physical force. The police officer ordered
the patient to put her hands behind her back,
but she did not comply. When the patient
continued to resist, the police officer used his
Taser on the patient. The officer then handcuffed the patient and called an ambulance to
take her back to the hospital.
The patient later sued the police officer
and the town that employed the officer alleging liability under 42 U.S.C. § 1983, Title II
of the ADA, and various state laws. A magistrate judge granted, and a district court judge
affirmed, summary judgment on all counts.
GRAY MATTERS continued on page 26
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set forth in RSA chapter 80 “constitutional
only if it [were] read to provide for taking of
the taxable property only to the extent of the
lien,” and that taxpayers should have an opportunity to petition for a return of the excess
proceeds. The Court further cited its decision
in Thomas Tool Servs. v. Town of Croydon,
145 N.H. 218 (2001), wherein the Court
held that a prior iteration of the alternative
tax lien procedure found in RSA chapter 80
violated the takings clause. In Thomas Tool,
the Town tax deeded a property for which the
plaintiff paid $65,000.00 over a $370.26 tax
bill.
In so ruling, the Court rejected Bedford’s argument that RSA 80:88 and RSA
80:89 provided remedies to avoid an unconstitutional taking by allowing the taxpayer to
redeem the property. The Court noted that
such remedies did not avoid the unconstitutional taking because the statute did not require a municipality to sell property within
the three-year redemption period – which is
the only time period in which the statute requires the payment of the excess proceeds.
The Court found that this outcome was no
different than Thomas Tool: “the municipality acquires the property free of any obligation to provide compensation to the owner,
regardless of the equity in the property that
exceeds the amount owed.”
The Court also rejected Bedford’s arguments that RSA 80:89, VII could be interpreted as constitutional if the Court ruled
that taxpayers could petition to compel the
Town to sell the property within three years.

The Court ruled that nothing in RSA chapter 80 supported such an interpretation, and
the plain language of RSA chapter 80:91,
which provides that “nothing in RSA chapter
80 shall require a municipality to dispose of
property acquired by tax deed, except as provided in RSA 80:89” supported the opposite.  
The Court further rejected Bedford’s
suggestion that RSA 80:89, VII was constitutional and that the three-year period was
“reasonable.” The Court found that RSA
80:89 contains no way to compel the sale
of the property and that a three-year period
only absolved municipalities of further obligations with regard to the taxpayer and
the property. RSA 80:89 did not constitute a
“statute of limitations.” The Court concluded
that, in the absence of a constitutional mandate – i.e. a due process mandate—that could
save the tax deeding scheme, RSA 80:89,
VII violated the Taking’s Clause.
Lastly, the Court rejected Bedford’s
argument that, because the plaintiff failed
to repurchase the property and because the
plaintiff failed to provide information which
would persuade them to accept a lesser
amount than was owed, the plaintiff had unclean hands.
Eric Maher and Elaina Hoeppner are attorneys with Donahue, Tucker & Ciandella,
PLLC. Eric concentrates his practice in the
areas of: Municipal Law, Land Use and Permitting, Employment and Labor, and Energy,
Telecommunications and Utilities. Elaina
concentrates her practice in the areas of Municipal, Estate Planning, and Real Estate.

Does Your City/Town Own Unproductive
Property Generating No Tax Revenue?

y Gray Matters from page 25
On appeal, the First Circuit Court of Appeals affirmed the district court in a unanimous decision. The First Circuit analyzed the
patient’s ADA claim against the town by assuming, but without deciding, the following
law in favor of the patient:
1. Title II of the ADA applies to ad
hoc police encounters.
2. Municipalities could be held vicariously liable under Title II for the actions of its
police officers.
3. Deliberate indifference, rather than
intentional discrimination, is the appropriate
standard for liability under the ADA.
4. Exigent circumstances do not bar
an ADA claim but “may shed light on the
reasonableness of an officer’s actions.”
Id. at 16–17.
Even when taking the law in the most
favorable light to the patient, the First Circuit
affirmed the lower court’s grant of summary
judgment for the town on the ADA claim. The
First Circuit held that the patient did not provide sufficient factual support that the police
officer and the town displayed “deliberate indifference to the risk of an ADA violation.”
Id. at 18. This was because the patient did
not demonstrate that the police officer or the
town “knew that there was a reasonable accommodation [under the ADA], which [they
were] required to provide” at the time of the
incident. Id.; see also Haberle v. Troxell, 885
F.3d 171, 181 (3d Cir. 2018) (“To prove intentional discrimination, an ADA claimant
must prove at least deliberate indifference,
and to plead deliberate indifference, a claim-

ant must allege (1) knowledge that a federally protected right is substantially likely to
be violated and (2) failure to act despite that
knowledge.” (citations, ellipsis, and internal
quotation marks omitted)).
Municipalities should assume that First
Circuit courts will abide by the forgiving
standard outlined in Gray if and until the First
Circuit Court of Appeals or the U.S. Supreme
Court rules otherwise. Even though the First
Circuit has not provided definitive guidance
on the applicability of the ADA to ad hoc
police encounters, municipalities and their
police departments are encouraged to review
and update their practices, policies, and trainings to more fully comply with the ADA.
Otherwise, municipalities could face legal
exposure arising from this area of developing
federal law.
Weston R. Sager is an attorney in the appellate unit of the New Hampshire Department
of Justice – Office of the Attorney General.
Charles P. Bauer is a shareholder at Gallagher, Callahan & Gartrell, PC in Concord,
NH where he specializes in municipal defense, insurance defense, civil rights litigation, and alternative dispute resolution. This
article represents the opinions and conclusions of its authors and not necessarily those
of Gallagher, Callahan & Gartrell, PC or the
Attorney General. The material presented
herein may not be understood to be an Opinion of the Attorney General, which are formal documents rendered pursuant to statutory authority, nor to express the views of the
Attorney General.
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be at least somewhat unique have been
introduced in both the General Assembly
(AB 4146) and Senate (SB 2412) seeking
to mandate short term rental refunds for
reservations/stays that would occur during a “public health emergency.” Another
relatively comprehensive bill introduced
in the General Assembly (AB 669) distinguishes between short term rentals and
seasonal rentals and seeks to specifically
permit municipalities to regulate and/or
prohibit short term rentals. The bill also
proposes certain conditions for any ordinance adopted pursuant to its authority.
In Virginia, HB 1474 sought to limit
a municipality’s ability to regulate short
term rentals, but it was stricken from the
house calendar on January 8, 2020.

South

Georgia HB 523 seeks to prevent local legislative bodies from banning short
term rentals and from requiring registration to rent the property; however the language of the bill makes clear that should
it become law, it is not to “be construed to
affect the validity or enforceability of private covenants restricting residences used
as short-term rentals or long-term rentals
or of other contractual agreements among
property owners that relate to the use of
residences as short-term rentals or longterm rentals.”
In Louisiana, HB603 and SB179 both
seek to provide for registration and regulation of short-term rentals with the state
fire marshal.
Similar to New Hampshire’s SB 458,
South Carolina’s HB 4516 seeks to prevent municipalities from prohibiting short
term rentals.
Another unique bill was introduced
in Tennessee, which bill seeks to allocate
revenue from the short-term rental occupancy tax imposed by Hamilton County
on short term rental units in Chattanooga
to be used solely for improvements to certain city-owned youth and community facilities.

Midwest

Illinois HB 2919 seeks to create the
Short-Term Rental Act, which would bar
local legislative bodies from enacting or
enforcing any ordinance, regulation, or
plan that prohibits short term rentals and
restricts local regulation on the basis of a
short-term rental’s classification, use, or

occupancy. HB 2919 would permit local
regulation of short-term rentals in order
to protect public health, safety, sanitation,
traffic control, solid or hazardous waste
control, pollution control, and certain other specified circumstances.  
Additionally, Illinois SB 3386, which
had a Committee 3rd Reading Deadline of
May 31, 2020, seeks to create the ShortTerm Rental Operators’ Occupation Tax
Act. This would impose a tax upon persons engaged in the business of short-term
rental at the rate of 5% of 94% of the gross
rental receipts from such renting, leasing,
or letting—plus an additional tax of 1% of
94% of such gross rental receipts.
Indiana HB 1123, which would be effective July 1, 2020, would, among other
things, prohibit the offering of a short
term rental if the property is designated as
affordable or subject to rental assistance,
is subject to any law that prohibits the
leasing or subleasing of the property, or
is subject to an enforcement order issued
under the unsafe building law. HB 1123
would also make it a Class C infraction
for an owner to fail to correct or remove a
listing on a platform displaying a missing
or erroneous permit number.
Michigan has a number of tax related
short term rental bills pending, and it also
has legislation pending (HB 4563) that
would establish that “a short-term rental
that is rented for 14 days or less in a calendar year is a residential use of property
and a permitted used in all residential
zones.” In addition, HB 4563 would bar
zoning ordinances and zoning decisions
that “have the effect of totally prohibiting
the establishment of a land use, including,
but not limited to, a short-term rental…”
Nebraska has recently passed into
law Nebraska Revised Statute 18-1758,
which became Effective last September
and which prohibits a municipality from
banning short-term rentals (“A municipality shall not adopt or enforce an ordinance
or other regulation that expressly or effectively prohibits the use of a property as a
short-term rental.”)

carried over from 2019 and seeks to specifically allow short-term rentals (“overnight accommodations of twenty-one
days or less”) related to agricultural tourism activities that “coexist with a bona
fide agricultural activity” in counties with
a population between one hundred fifty
thousand and five hundred thousand.
Hawaii HB 2557 (same as SB 3001)
would expressly allow county ordinances
to regulate the practices of short-term
rental hosting/booking platforms. Hawaii HB 2473 (same as SB 3003) would
allow zoning ordinances to amortize or
phase out “permitted, nonconforming, or
otherwise allowed short-term rentals over
a reasonable period of time in an area of
any zoning classification.”
Washington state enacted Title 64
Chapter 64.37 in July of last year. The
law touches on taxes, consumer safety, requirement for short term rental platforms,
and liability insurance.

Attorney Jason B. Dennis is a general
practitioner with Hastings Malia P.A.,
just across the NH border in Fryeburg,
ME. He is currently serving on the NHBA
Board of Governors as the Out of State
Governor. Jason’s general practice includes municipal law and civil litigation
in both NH and ME. He can be reached
at (207) 935-2061 or jdennis@hastingsmalia.com.

West

		 On March 23 of this year, the
Colorado Governor signed legislation
(HB 1093) that expressly permits the
board of county commissioners to license
and regulate the advertising and renting of
short-term rentals.
Hawaii’s legislature has been somewhat active in the area of short-term rentals. Hawaii HB 642 (same as SB 480) was
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Arizona

Arizona gets its own subheading
because it has been particularly fertile
ground for short term rental debate and
legislation. As referenced in last year’s
two-part series, Arizona was one of several states that had limited the ability of
municipalities to regulate short-term rentals. It appears that the Arizona legislature
is now trying to make a change. The Arizona Senate recently voted 23-5 to restore
some rights of cities, towns and counties
to impose “reasonable” limits such as the
number of vacation rentals in any one area
and how many people are allowed to stay

in a home or apartment. The legislation
was proposed in part to address the issue
of diminishing affordable rental housing.
The Arizona Senate also approved
SB 1490, which provides that homes and
apartments rented for more than 120 days
a year are to be classified as commercial
property for tax purposes. The reason this
matters in Arizona is that residential property is assessed and taxed at just 55 percent of the commercial property rate.
There is an exception that allows
owners to rent property for an unlimited
number of days but keep the residential
tax classification/rate if the owner actually lives at the property at least 60 days a
year.
As Justice Brandeis wrote in his New
State Ice Co. v. Liebmann, 285 U.S. 262,
311 (1932), dissent, the fact that a “courageous state” can “serve as a laboratory” of
democracy “is one of the happy incidents
of the federal system.”
In the coming days or months, we
will likely see if/how the results of shortterm rental “experiments,” in other states,
such as in Arizona, influence what happens here in New Hampshire.
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Court News
NH Supreme Court Overturns Precedent for Accessing
Personnel Files for Public Employees
By Jonathan Van Fleet
The Concord Monitor
The legal exemption cited by the Concord
School Board to withhold a 100-page report
examining how staff responded to accusations
of inappropriate conduct by former teacher
Howie Leung has been overturned by the New
Hampshire Supreme Court.
Lawyers for the school district said the
entire report that led to the firing of Principal
Tom Sica and Superintendent Terri Forsten
could not be publicly released because it involved “internal personnel practices,” which
were categorically exempt from the right-toknow law.
A Concord parent, the Monitor and the
ACLU have sued to obtain the report written
by investigator Djuna Perkins, excluding any
identifying student information.
On Friday, the Supreme Court issued an
opinion in a related lawsuit that overturned
a decision in a 1993 case known as Union
Leader Corp. v. Fenniman. Justices said the
categorical exemption was too broad and
was contradictory to the state constitution and
right-to-know law, which mandate transparency.
“Our broad interpretation of the exemption in Fenniman, which has resulted in a
broad category of governmental documents
being withheld from public inspection, is
contradictory to our state’s principles of open
government,” justices wrote.
The ruling was applauded by the ACLU
of New Hampshire.
“These historic New Hampshire Supreme
Court decisions have restored the promises
of transparency and accountability enshrined
in our state’s right-to-know law and New
Hampshire Constitution,” said ACLU Legal

Director Gilles Bissonnette, who argued the
case before the Supreme Court.
The cases before the Supreme Court
involve the Union Leader Corporation, which
sought unredacted audits of the Salem Police
Department, and Seacoast Newspapers Inc.,
which requested an arbitration decision on a
fired Portsmouth police officer.
“This exemption had been used by government agencies to prevent access to critical
information, such as that concerning police
officer misconduct or how a school district
responded to allegations of sexual abuse by a
former teacher,” Bissonnette said. “The N.H.
Supreme Court’s decisions appropriately narrow this previously broad exemption, as well
as require the examination of public interest
to ensure government accountability in the
Granite State.”
Specifically, the Supreme Court’s ruling
will allow judges to apply a balancing test to
weigh privacy concerns against the public’s
interest in disclosure.
“We therefore resolve questions regarding the right-to-know law with a view to
providing the utmost information, broadly
construing its provisions in favor of disclosure
and interpreting its exemptions restrictively,”
justices wrote. “For these reasons, a narrow
interpretation of the ‘internal personnel practices’ exemption accords with our constitution and the right-to-know law’s underlying
purpose.’ ”
Attorney Rick Gagliuso represented
Seacoast newspapers in the case.
“The people of New Hampshire are the
real winners today,” “Gagliuso said in a statement. “The N.H. Supreme Court today took
a bold step in favor of ensuring that essential
DECISION continued on page 32

Amy Feliciano Announced as the New Court Clerk
for Hillsborough County Superior Court-South
The New Hampshire
Judicial Branch is pleased
to announce the appointment of Amy M. Feliciano,
Esq., of Londonderry, N.H.,
as the new court clerk for
Hillsborough County Superior Court-South. Attorney
Feliciano will begin her new
position on June 1, 2020,
and has served as the deputy
clerk for Hills-South since
May 2015. Feliciano performs administrative duties for the superior court,
including scheduling hearings, working closely with judges and attorneys,
and supervising court staff.
Before serving as deputy clerk, Feliciano was an assistant county attorney
for nine years in Strafford County’s Attorney’s Office, where she represented
the state in a wide variety of felony and
misdemeanor cases. She also worked
as a victim’s witness advocate in the
Suffolk County District Attorney’s Office in Boston for six years before relocating to New Hampshire. Feliciano
holds a juris doctor from New England
School of Law and graduated magna
cum laude from University of Massachusetts–Amherst, where she majored
in psychology.
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“I am thrilled to hire
Amy Feliciano as the next
Clerk of Court for Hillsborough County, Southern
District,” noted Superior
Court Judge Tina Nadeau.
“During her time as deputy
she has helped run the court
with professionalism and
approachability.  She assists
the drug court team regularly and has offered wise input
as an effective team member.”
Feliciano succeeds long-time
clerk, Marshall Buttrick, who retired at
the end of May.
Nadeau noted that, “Attorney Feliciano has worked under Clerk Buttrick
as the deputy clerk for the past five years
and excelled there beyond my expectations. She has also stepped up as acting
clerk when Clerk Buttrick was needed
elsewhere in the State to assist with the
operation of other courts. Throughout
her time as deputy she has gained my
complete confidence, and because of
her capabilities, I can rest easy now that
one of the best clerks in the state is retiring. I know that the members of the
bar respect Attorney Feliciano and are
as excited as I am that she will be the
new clerk.”

Plaistow Circuit Court Closure as of June 16, 2020
Pursuant to the New Hampshire Supreme Court’s order of May 12, 2020, the
Plaistow Circuit Court will close on Monday, June 15, 2020 due to safety and accessibility concerns resulting in de-accreditation of the courthouse by the Court
Accreditation Commission.
Starting June 16, 2020, all new District Division cases administered in the
Plaistow Circuit Court from the following towns will be filed in the following new
locations:
The towns of Atkinson, Hampstead and Plaistow will go to the 10th Circuit
– District Division – Salem.
The towns of Danville, Kingston and Newton will go to the 10th Circuit –
District Division – Brentwood.
At the same time, in the interest of judicial efficiency and to increase access
to justice for New Hampshire citizens residing in the 10th Circuit, all Family
Division matters administered in the Brentwood Circuit Court from the following
towns will be filed in the following location:
The towns of Atkinson, Hampstead, and Plaistow will go to the 10th Circuit
– Family Division – Salem.
Hearing notices in existing cases transferring from Plaistow and Brentwood
have been sent to parties and counsel of record, and notices have posted in the
impacted courts and on the Judicial Branch website.
Questions about specific cases should be directed to the Trial Court Information Center at 1-855-212-1234 or to the Clerks Katie Tripp (Salem and Plaistow)
or LoriAnne Hensel (Brentwood).

Supreme Court At-a-Glance
May 2020
Administrative Law
Appeal of NH Department of Environmental Services, No. 2018-0650
May 22, 2020
Affirmed in part, vacated in part, and remanded.
• Whether the Department of Environmental Services has the authority to restrict
the height of all accessory structures or
only those that are “small” such as a gazebo or a shed
Petitioner, New Hampshire Department
of Environmental Services (“DES”), appealed
a decision of the New Hampshire Wetlands
Council remanding an administrative order
issued by DES that directed the respondents,
Bryan and Linda Corr, to cease and desist
unpermitted works on their lakefront property.
The Wetlands Council (“Council”) found the
following facts in reaching its decision: the
Corrs owned lakefront property in Moultonborough, New Hampshire. At purchase, the
property had a boathouse which was partially
collapsed as a result of snow load. It was
considered grandfathered or a nonconforming
structure for the purpose of the Shoreland Protection Act and DES regulation. The height
was approximately seventeen feet. The Corrs
planned to replace the boathouse and hired a
land use consultant to assist them with the
process, which required approval from the
Town of Moultonborough (the “Town”) as
well as a Wetlands Permit by Notification
(“PBN”) with DES. The PBN did not require
information regarding height. The respondents were issued a permit but prior to starting
the construction, decided to set the boathouse
back from shore by approximately ten feet.
They sought and were granted a building
permit from the town, which included the
added ten-foot distance from the shoreline and
increased height a maximum of twenty-seven
feet for the structure (as permitted by the
Town). The respondents obtained the building
permit from the Town and filed another PBN
and commenced construction. They spent
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Shaughnessy Law
Manchester, NH
over $100,000.00 on the permitted structure.
When it was framed and nearing completion,
DES visited the site to conduct an inspection
reportedly in response to a complaint. DES
subsequently issued a Letter of Deficiency
to the respondents and informed them that
the structure was twenty-seven feet tall, and
therefore not compliant with DES regulations.
Specifically, DES stated that the building
could not exceed height of seventeen feet,
the original boathouse, because it was taller
than twelve feet in height and the maximum
height to accessory structures located within
the shoreline is capped at twelve feet. DES issued an administrative order, which the Corrs
appealed to the Council. The Corrs notified
DES that they planned to challenge DES’
authority to restrict the height of the structure.
DES subsequently moved to dismiss the
proceeding before the Council, which was
granted in-part and denied in-part. The hearing officer left three factual determinations to
be resolved by the Council. An evidentiary
hearing was held and the Council issued a
written decision which stated in-part that
given the placement of the new placement
of the structure ten feet back from the shoreline, as well as the storm water management
features, “it was possible that the structure
had become more nearly conforming than
the existing structure.” DES subsequently
filed a motion to reconsider, contending that
the Council had improperly overruled a legal
determination made by the hearing officer,
specifically that the Corrs’ structure should
AT-A-GLANCE continued on page 29
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be regulated as a nonconforming structure
rather than accessory structure, the Council
had ignored the DES hearing officer’s legal
determination that DES has the right to restrict
the height of the Corrs’ structure as an accessory structure.
DES appealed the Council’s decision
before the Supreme Court, which directed
the Corrs to cease and desist the unpermitted
work on their lakefront property. The Court
agreed with the respondents that DES did not
have the authority to limit the height of their
structure stating that the plain language of the
statute does not grant DES the authority to
restrict the height of all accessory structures,
only those that are “small.” The Council found
that the structure in dispute is not a “small”
accessory structure such as a gazebo or a shed,
and given that finding, DES lacked authority
to regulate the height. The Supreme affirmed
the Council’s decision to the extent that it
concluded twelve-foot height restriction does
not apply to their structure. However, all other
aspects of the decision were vacated.
The matter was remanded to the Council
with instructions to grant the respondents’
appeal and to vacate the DES administrative
order, which relied fully on the alleged height
violation.
Gordon MacDonald, Attorney General, (K.
Allen Brooks and Joshua Harrison) for the
petitioner. John Cronin and Daniel Muller,
Jr., Cronin, Bisson and Zalinsky, Manchester,
for the respondents.

Constitutional Law
Caroline Casey & a. v. New Hampshire
Secretary of State & a., No. 2019-0693 (U.S.
District Court)
May 20, 2020
Remanded.
• Certified questions of law from the U.S.
District Court, District of New Hampshire regarding the definition of domicile and resident as it relates to college
students and temporary residents and
whether such temporary residents need to
obtain New Hampshire driver’s licenses
and register their vehicles in New Hampshire
The U.S. District Court for the District of
New Hampshire certified five pending questions of law. The Supreme Court answered
Questions 1, 2, 4 and 5 in the affirmative and
declined to answer Question 3.
The plaintiffs in this case are two college
students who wish to vote New Hampshire
while attending college “who do not intend to
remain in New Hampshire after graduation”
and the New Hampshire Democratic Party.
The college students both possess driver’s
licenses issued by states other than New
Hampshire and neither owned a vehicle. In
2018, both registered to vote in New Hampshire. The plaintiffs sued the New Hampshire
Secretary of State and New Hampshire Attorney General challenging under the U.S.
Constitution the defendants’ interpretation
and implementation of the 2018 amendments
to RSA 21:6 and :6-A which changed the
definitions of residents and residents so they
no longer apply to only to individuals who
intend to remain in the New Hampshire for
the indefinite future.
The plaintiffs allege that the 2018
amendments burden the right to vote and
violate the First, Fourteenth, Twenty-Fourth
and Twenty-Sixth Amendments of the U.S.
Constitution. Specifically, the plaintiffs claim
that the 2018 amendments indirectly make
voter registration an effective declaration of
residency that triggers the obligation to obtain
NEW HAMPSHIRE BAR NEWS

a New Hampshire driver’s license and vehicle
registration under motor vehicle code. The
college students allege that if they must obtain
a New Hampshire driver’s license as a result
of having registered to vote here, they will suffer injury. The Democratic Party alleges that
the 2018 amendments have harmed it because
voters inclined to support its candidates will
incur onerous fees to register to vote or will
be too intimidated to register to vote at all.
The U.S. District Court subsequently
certified five questions to the New Hampshire
Supreme Court and noted that interpretation
was required because the plaintiffs’ constitutional claims are intertwined with several
questions of New Hampshire law upon which
it has found no controlling precedent and
that the resolution of these questions may be
determinative.
The Supreme Court resolved the questions in the affirmative as follows:  First question, the definitions of resident and residence
in the 2018 amendments are effectively the
same definition as domicile for voting eligibility under RSA 654:1. Second question, a
student who claims New Hampshire domicile
is necessarily a New Hampshire resident. The
Court declined to answer the question as to
whether an individual with a New Hampshire
domicile for voting purposes can ever be an
individual who claims residence in any other
state for any purpose. The court noted that
the answer this question is not determinative
of plaintiffs’ claims and therefore declined
to answer. Regarding Questions 4 and 5, the
Court noted that the relevant New Hampshire
driver’s license statute states upon the “establishment of a bona fide residency in the state”.
A person who is a non-resident must obtain
New Hampshire driver’s license within 60
days of establishing bona fide residency, or
wherein ever they are no longer permitted to
drive their motor vehicle without registering
it here. However, the term bona fide residency
is not defined within the motor vehicle code.
The Court continued that bona fide residency
means when a person has indicated through
all of their actions that New Hampshire is the
“most important” place of physical residence,
to the exclusion of all other place which they
may live. The Court noted that under the motor vehicle code, a non-resident must register
her vehicle in New Hampshire, (1) within 60
days of establishing bona fide residency; or
(2) when they have a “regular abode” here
for more than six months in any year, and
principally use the vehicle in connection with
their New Hampshire abode.  Question 5 is
answered stating that college students who
reside in New Hampshire for more than six
months in any year are required to obtain New
Hampshire driver’s licenses if they wish to
drive in the state and required to register in
New Hampshire any vehicles they keep in the
state.
Gilles Bissonnette and Henry Klementowicz, American Civil Liberties Union of New
Hampshire, Concord, Julie Ebenstein, Theresa Lee and Dale Ho, American Civil Liberties Union Foundation, New York, William
Christie, S. Amy Spencer, and James Armillay,
Jr., for the plaintiffs. Gordon MacDonald, Attorney General, (Anthony Galdieri, Seth M.
Zoracki and Samuel Garland), Concord, and
Bryan Gould and Cooley Arroyo, Cleveland,
Waters and Bass, Concord, for the defendants.

The Supreme Court noted the following
facts as relevant. The plaintiff was a Massachusetts company which entered into contract
with various foreign international companies,
together known as the YOK defendants
to broker the sale of fish processed by the
YOK defendants to companies in the United
States and Canada. Including defendant
High Liner Foods Canada, which rebranded
its corporate acquisition High Liner Foods
USA, and moved to Portsmouth in 2014. The
contractual arrangement between the parties
was complex relative to procuring fish, shipping fish, inspecting fish, distributing fish,
and acceptance/invoicing. Fortune Laurel
received a commission from the YOK defendants based upon the amount of fish sold.
A written contract between Fortune Laurel
and the YOK defendants expired and these
defendants continue to use Fortune Laurel to
broker sales with High Liner USA until 2017,
when Fortune Laurel argued it was excluded
from the relationship.
In December 2017, Fortune Laurel sued
High Liner and the YOK defendants in New
Hampshire alleging two counts of breach of
contract and violations of the New Hampshire
Consumer Protection Statute. Fortune Laurel
claimed that the YOK defendants failed to pay
its commissions in 2017, improperly caused
High Liner Canada to revoke its access to
High Liner’s online tracking system, sold its
fish for resale in Massachusetts and failed to
meet applicable standards and made fraudulent insurance claims negatively affecting its
business. It sought damages, attorney’s fees
and costs exceeding $600,000.00. Contemporaneous with the complaint, it filed a motion
for an ex parte attachment of funds that High
Liner USA owes the YOK defendants as payment for fish shipments, sought an attachment
exceeding $500,000.00 which was granted by
the trial court.
The YOK defendants moved to dismiss
for lack of personal jurisdiction, which was
granted, then Fortune Laurel filed a substantially similar lawsuit against the YOK defendants in Massachusetts. Despite granting the
motion to dismiss for lack of personal jurisdiction, the trial court ruled that it maintained
jurisdiction over the attached funds and noted
the difference in magnitude between exercising jurisdiction over the merits of the case
and exercising jurisdiction over the attached
funds. In its decision, the trial court ruled that
it found credible the argument that the YOK
defendants’ international location severely
limits the plaintiff’s ability to obtain a remedy
in this case in the event that it prevails. The
trial court ruled that due process allowed it
to temporarily freeze the YOK defendants’
assets by maintaining the attachment or the
merits of the underlying lawsuit are adjudicated in Massachusetts. High Liner USA
moved for reconsideration. The trial court
denied the motion and the YOK defendants

filed this appeal.
The Court reviewed the trial court decision de novo and the court concluded that it
does not need personal jurisdiction to exercise
quasi in rem jurisdiction over an attachment
after conducting the three-prong International
Shoe analysis: (1) The defendants’ contacts
with New Hampshire as related to the cause
of action; (2) the defendants have purposefully availed themselves of the protections
of New Hampshire law; and (3) it would be
fair and reasonable to require the defendants
to defend a suit in New Hampshire. Five
factors were considered pursuant to the third
prong. In short, the Court noted that it agreed
with the trial court that the YOK defendants
have “continuously and purposefully availed
themselves of New Hampshire law, as the
funds attached are derivative of a relationship
with a company operating under the laws of
the State of New Hampshire.” The Court
concluded that the trial court’s exercise of
jurisdiction over the YOK defendants’ funds
conforms with due process and it affirmed the
trial court order maintaining the attachment
of those funds.
Jamie Hage and Katherine Hedges, Hage
Hodges, Manchester, for the plaintiff. William Gramer, Devine, Millimet & Branch,
Manchester, and Emily Smith-Lee, SLN Law,
Massachusetts, for the YOK defendants.
Seacoast Newspapers, Inc. v. City of Portsmouth, No. 2019-0135
May 29, 2020
Vacated and remanded.
• Whether the Right-to-Know Law’s exemption for “internal personnel practices” and “personal files” as set forth within
Fenniman is narrow enough to effectuate
the purpose of the law
Seacoast Newspapers sought the arbitration decision concerning the widely publicized termination of a City of Portsmouth
police officer. Counsel for the City and the
union maintained that the arbitration decision was exempt from disclosure under the
Right-to-Know law’s exemption for “internal
personnel practices” and “personnel files” as
defined within Union Leader Corp. v. Fenniman. Seacoast filed a petition to compel
disclosure and seeking attorneys’ fees. The
trial court denied the request and concluded
that it was exempt from disclosure under the
“internal personnel practices” exemption.
This appeal followed.
The Supreme Court noted that “internal
personnel practices” was broadly construed
in Fenniman to categorically exclude from
disclosure records documenting a public
AT-A-GLANCE continued on page 30

Fortune Laurel, LLC v. High Liner Foods
(USA), Incorporated, Trustee & a., No.
2019-0307
May 8, 2020
Affirmed.
• Whether due process allows a New
Hampshire Court to maintain quasi in
rem jurisdiction for an attachment of
funds despite dismissal of underlying action for lack of personal jurisdiction
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agency’s internal discipline of an employee.
The Court noted that Fenniman was a departure from the customary Right-to-Know
jurisprudence because it was not narrowly
interpreted and there was no balancing test.
The Supreme Court conducted a Stare Decisis
analysis and identified the four requirements
to overrule a decision, including the practical
workability of the rule, the consequence of
overruling, the development of the law, and
whether the facts have changed or come to be
seen differently and changed application or
justification of the rule. The New Hampshire
Supreme Court then overruled Fenniman “to
the extent it broadly interpreted the “internal
personnel practices” exemption and its progeny to the extent they had relied on that broad
interpretation.
The Court remanded the issue to the trial
court to determine (1) whether the arbitration
decision can be considered a ‘personnel file’
or ‘part of a personnel file’; and (2) whether
disclosure of the material would constitute
an invasion of privacy. The Court denied the
request for attorneys’ fees in light of Fenniman.
Richard Gagliuso, Bernstein, Shur, Sawyer &
Nelson, Manchester, and Gilles Bissonnette
and Henry Klementowicz, American Civil
Liberties Union of New Hampshire, Concord,
for the plaintiff. Thomas Closson, Jackson
Lewis, Portsmouth, for the defendant. Peter
Perroni, Nolan Perroni, Massachusetts, for
the intervenor, New England Police Benevolent Association, Local 220.
Union Leader Corporation & a. v. Town of
Salem, No. 2019-0206
May 29, 2020
Vacated and remanded.
• Whether the “internal personal records”
exemption under the New Hampshire
Right-to-Know law, RSA 91-A:5, IV,
should be a per se rule or whether it requires a balancing test
The plaintiffs Union Leader Corporation and American Civil Liberties Union of
New Hampshire, appeal an order in Superior
Court which denied their petition to release
unredacted copies of three categories of documents together known as the audit report: (1)
the 120 page audit report of Salem Police
Department dated October 12, 2018 focusing
on the Internal Affairs complaint and investigation; (2) the 15 page addendum focused on
the Salem Police Department’s culture;(3) the
42 page audit of the Salem Police Department
dated September 19, 2018 focusing on time
and attendance practices.

The Town of Salem had publicly released
a copy of the audit report but made redactions pursuant to the Right-to-Know law
exemptions, (1) “internal personnel practices”
exemption and (2) the exemption for “personnel . . . and other files.” The Town specifically
redacted information to protect the identity of
participants in internal affairs investigations;
related to a particular employee’s scheduling
of outside details and time off; the manner
in which an employee arranged for vacation
leave and time off work; and the names of employees paid for outside details during hours
they were also receiving regular pay. The
trial court then ordered the Town to provide
a copy of the audit report containing only the
redactions it upheld.
The issue before the Supreme Court
was the interpretation of RSA 91-A:5, IV,
which exempts from disclosure under the
Right-to-Know law, records pertaining to
“internal personnel practices; confidential,
commercial, or financial information; . . . and
other files whose disclosure would constitute
an invasion of privacy. The Court observed
that Fenniman cannot be reconciled with
case law, legislative history, or statutory language. That a balancing test can be applied
to disclosure of “confidential commercial, or
financial information,” but not applied to test
the disclosure of records related to “internal
personnel practices.” The Court concluded
that the per se rule has “become no more than
a remnant of abandoned doctrine.”
The Court overruled Fenniman “to the
extent that it adopted a per se rule of exemption for records relating to “internal personnel
practices” and overrule its progeny to the
extent that they applied that per se rule of
exemption.” The Court held that the balancing
test used for other categories of RSA 91-A:5,
IV shall apply to “internal personnel records.
Gregory Sullivan, Malloy and Sullivan,
Massachusetts, Charles Douglas, III, Douglas Lennard and Garvey, Concord for the
plaintiff, Union Leader Corporation. Gilles
Bissonnette and Henry Klementowicz, American Civil Liberties Union of New Hampshire,
Concord, and Richard Lehmann, Manchester,
for the plaintiff, American Civil Liberties
Union of New Hampshire. Barton Mayer and
Nathan Midolo, Upton Hatfield, Concord,
for the defendant. Peter Perroni, Nolan Perroni, Massachusetts, for the intervenor New
England Police Benevolent Association Local
220. Cordell Johnston, Steven Buckley, and
Natch Greyes, New Hampshire Municipal
Association, Concord, as amicus curiae.

Criminal Law
State v. Miguel Francisco Perez, No. 20180647
May 15, 2020
Affirmed.

• Whether the trial court erred in denying a
motion to suppress evidence pursuant to
a search of a rental car following a motor
vehicle
The defendant was convicted of two
counts of possession of a controlled substance
with the intent to distribute subsequent offense.
The Court noted the relevant facts as
follows. A state trooper made a traffic stop
on Interstate 95 northbound for failure to
properly signal with a lane change on two
occasions while operator/defendant passed
a tractor trailer. After making the stop, the
trooper learned that the defendant was on
parole for a murder. During the traffic stop the
trooper made numerous observations which
were later included as a basis for reasonable
articulable suspicion which expanded the
scope of the stop. These included, (1) the
vehicle took longer than usual for the defendant to stop the car after acknowledging he
was being pulled over; (2) the defendant was
visibly nervous, including that his hand was
visibly shaking; (3) three cell phones were
present in the vehicle; (4) the officer could
detect an odor of marijuana;(5) the defendant
volunteered that he was operating a rental
car; and (6) the defendant and his passenger
reported conflicting stories regarding where
they were coming from, where they were going and how long they had known each other.
The trooper asked the defendant to exit
the vehicle after smelling marijuana. The officer conducted a pat and frisk for weapons
and contraband because of the odd behavior
and the knowledge that the defendant was on
parole for murder. Nothing was found during
this search. At one point while outside the
vehicle, the defendant volunteered that the
trooper could search his vehicle. The conversation continued, the trooper later asked if he
could search the vehicle, and if the defendant
would sign a written consent form. The defendant immediately signed the consent form.
The trooper searched the vehicle and found
two plastic bags containing drugs.
The trial court found that the trooper
had lawfully expanded the scope of the stop
when he asked the defendant to step out of the
vehicle because he had reasonable, articulable
suspicion of drug activity when he made the
request.
On appeal, the defendant argued that the
trooper did not have reasonable articulable
suspicion to expand the scope of the initial
stop and subsequent intent to search was
tainted by an unconstitutional intention. The
Court held that the odor of marijuana remains
a relevant factor that can be considered in
determining whether a reasonable articulable
suspicion of criminal activity exists. The
Court noted that if the trial court had provided
a per se rule to the detected odor of marijuana
that would be an error. The Court noted that

the totality of the circumstances identified
by the trial court provided the trooper with a
reasonable, articulable suspicion of criminal
activity which was sufficient to justify expanding the scope of the stop by asking the
defendant to exit the rental vehicle. The Court
rejected the argument that law enforcement
must ask a particular set of questions at a
particular point in time during an investigatory stop for its expansion to comport with
the constitution.
Donna Brown, Wadleigh, Starr and Peters,
Manchester, for the defendant. Gordon
MacDonald, attorney general (Sean Locke,
assistant attorney general) for the State.

Insurance
John O’Donnell v. Allstate Indemnity
Company, No. 2018-0706
May 22, 2020
Affirmed.
• Whether an insured’s amendment of coverage terms of insurance policy creates
a new policy under RSA 264:15, I, and
requires an insured to reject in writing of
uninsured motorist coverage
The plaintiff was involved in a motor
vehicle accident in November 2015 and
sought uninsured motorist benefits pursuant
to his Allstate Indemnity Company umbrella
insurance policy. Allstate denied the coverage
because in 2011, when the initial umbrella
insurance policy took effect, he had declined
uninsured motorist benefits in writing. The
plaintiff filed a declaratory judgment action
to determine whether his insurance policy
provided uninsured motorist coverage. The
trial court entered summary judgment in favor
of Allstate and ruled that the plaintiff’s policy
did not include uninsured motorist coverage
because the policy in effect in November 2015
was a renewal of the policy in which he had
declined uninsured motorist policy in writing.
The court noted that the relevant facts
were as follows. In 2011, the plaintiff applied
for a personal umbrella insurance policy from
Allstate which provided him with $2M worth
of coverage. After the policy became effective,
he submitted to Allstate a completed personal
umbrella policy uninsured motorist selection/
rejection form. This specifically rejected
uninsured motorist coverage for his personal
umbrella policy. In 2012, 2013 and 2014, he
renewed his policy through a “renewal offer”
from Allstate and Allstate issued an amended
personal umbrella policy declaration. Each
policy was effective for one year. His policy
number remained the same and substantially
the same coverage term remained the same
during the subsequent renewals. The first page
of the policy declaration for each coverage
period stated “uninsured motorist insurance
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rejected” each year Allstate sent coverage.
In 2015, Allstate again sent to the plaintiff a
policy renewal offer, however, the plaintiff requested that Allstate reduce his coverage limit
from $2 million to $1 million for the policy
period from 2015 to 2016. Allstate sent the
plaintiff amended personal umbrella policy
declarations which stated in bold font that
he had rejected uninsured motorist coverage.
The trial court found that it was undisputed
that the plaintiff made no written request for
uninsured motorist coverage.
The plaintiff advanced several arguments
in an effort to obtain coverage under RSA
264:15, I (Supp. 2019) and negate the fact
that he had rejected uninsured motorist coverage in writing in 2011. First, he argued that
because his coverage limit was reduced from
$2 million to $1 million on February 2, 2015,
the 2015 to 2016 policy was a new policy to
which his 2011 waiver of uninsured motorist
coverage did not apply. He next argued that
because he did not execute a new written
waiver of uninsured motorist coverage for
the 2015-16 policy Allstate was required by
statute to provide him with uninsured motorist
coverage. In opposition, Allstate argued that
he never revoked his waiver by requesting
uninsured motorist coverage in writing as
required by statute.
The trial court granted this motion for
summary judgment and noted that it was
undisputed that the plaintiff rejected uninsured motorist coverage in 2011 and that he
had never subsequently requested uninsured
motorist coverage in writing. It determined the
applicable policy was a renewal. The Supreme
Court affirmed.
Mark Morrissette, McDowell & Osburn,
Manchester, for the plaintiff. Doreen Connor, Primmer, Piper, Eggleston and Cramer,
Manchester, for the defendant.

Property Law
Balzotti Global Group, LLC, & a. v.
Shepherds Hill Proponents, LLC, & a.,
No. 2019-0120
May 27, 2020
Affirmed.
• Whether the plaintiffs’ claim brought in
February 2018 were time-barred or if the
discovery rule tolled the statute of limitations; and whether certain evidence was
properly admitted or should have been
barred by the work-product doctrine.
The plaintiffs appealed an order of the
Superior Court dismissing their complaint
against the defendants on the ground that
their claims are time-barred. The parties have
a long and complicated business relationship
(and litigation history) dating back to 1999.
This litigation pertains to a failed condo-

minium development project.
The relevant facts are as follows: Shepherds Hill Development Company, LLC (the
“Development Company”) obtained approval
to construct 400 condominium units in Hudson. After work had begun, the real estate market crashed and the Development Company
filed for bankruptcy. The Development Company reorganized in the bankruptcy court and
created Shepherds Hill Proponents, owned by
the individual defendant. As part of the reorganization, the Development Company issued a
promissory note to the plaintiff Balzotti’s wife
for $714,000, guaranteed by the Proponents
and the individual defendant. As units were
sold, the note was to be paid down. The note
was interest fee if paid within five years. In
2010, Balzotti’s wife issued a demand for payment on the note and forced the Development
Company into involuntary bankruptcy. This
was dismissed without prejudice because the
court found it had been brought in bad faith
and Balzotti was ordered to pay attorneys’
fees and punitive damages. By 2011, according to the original condominium declaration,
the Association was governed by an elected
board. The Development Company made an
offer to the board to be granted an additional
five years to construct the additional units.
The association declined the offer. The Development Company subsequently recorded,
without the knowledge or consent of the Association a “Twenty-Fourth Amendment” to
the declaration purport three land units only
from undeveloped portions of the condominium common area. The Association filed
a complaint for declaratory and injunctive
relief against the Development Company.
The trial court ruled that the Development
Company’s right to develop convertible land
into condominium units (the Development
Right) expired on February 26, 2013 and that
the undeveloped land belonged to the association. The Development Company appealed
this ruling. While the appeal was pending, the
note was reassigned to Global Group, owned
by Balzotti. The individual defendant testified
that he met with Balzotti in the summer of
2014 to discuss the note and the status of the
condominium development.
In February 2018, the plaintiffs sued the
Development Company, and the defendants
asserting a number of claims regarding the
loss of the Development Right. The plaintiff
moved to attach condominium property itself to satisfy a potential judgment. Plaintiff
sought to only attach the Development Right
not the condominium property. The defendants moved to dismiss and argued that the
plaintiffs’ claims were time-barred because
they were brought more than three years after
the Development right was lost. In invoking
the discovery rule, plaintiffs argue their claims
were timely because Balzotti did not know
or reasonably discover that the Development
Right had been lost until he learned in 2016

that the N.H. Supreme Court had affirmed
the trial court’s 2014 decision. The trial court
held an evidentiary hearing to determine
when Balzotti knew or should have known
about the loss of the Development Right and
determined that it was by either February 2013
or the summer of 2014. Therefore, the action
was time-barred. The plaintiffs filed a motion
for reconsideration and then filed this instant
appeal.
Also on appeal was whether the defendants were barred by the doctrine of judicial
estoppel from asserting the statute of limitations as an affirmative defense because of
representations by the defendants in the 2010
bankruptcy proceedings, which was rejected
by the Court. Further, the plaintiffs contested
the admission of a timeline of events into evidence at the evidentiary hearing. The Supreme
Court held that the timeline contained facts
only and therefore is not protected attorney
work product or attorney client privilege.
Matthew Johnson, Devine, Millimet, and
Branch, Manchester, for the plaintiffs. Emile
Bussiere, Jr., Bussiere & Bussiere, Manchester, for the defendant Ernest Thibeault. John
Sullivan, Preti Flaherty, Concord, for the
defendants, Shepherds Hill Development Co.,
LLC and Shepherds Hill Proponents, LLC.
Jeremy Walker and Joseph Foster, McLane,
Middleton, Manchester, for Ernest Ralph
Caruso. Thomas Aylesworth, Moriarty Troyer
& Malloy, Massachusetts, for the defendant
Shepherds Hill Homeowners Association.
Edward Favart v. Steven Oulette, & a.,
No. 2019-0197
May 22, 2020
Affirmed in part reversed in part remanded.
• Whether an implied easement may be inferred based upon historical use of properties
This lawsuit originated in 2017, when the
plaintiff filed a lawsuit requesting the court to
order removal of the docks that the defendants
had installed on the plaintiff’s property and
to enjoin the defendants from interfering in
any manner with the plaintiff’s use of his
property. The plaintiff appealed an order of the
Superior Court which ruled that defendants’
land benefits from an implied easement over
the plaintiff’s land, along a fifteen-foot wide
access road to the “beach area” of Sip Pond as
depicted on a 1992 subdivision plan. The trial
court further ruled that installation and use of
a dock is a reasonable use of the easement.
The Supreme Court noted the relevant
facts as follows: The property was once a
part of a single parcel owned by Savannah
and William Anderson along the shore of Sip
Pond in Fitzwilliam. In 1947, the Andersons
conveyed the parcel to their four children. In

1961, the siblings subdivided the property
amongst themselves into four lots with water
frontage. Only one of these lots had a beach
area. Ten cottage or like structures were scattered among the four lots, all of which were
accessed via a private road. The private road
is still in use today.
In reaching its decision, the trial court
considered historical use of the properties and
conducted a view. The ruling of the trial court
observed that plainly visible pathways run
through the parcels and connect the various
structures. This included that one subdivided
lot was the only lot with a beach area and
another lot was subdivided which included
parcels without any frontage (including the
defendants’ parcel). The trial court observed
that some of the deeds to these transactions
included granting or reserving rights of way.
A plan depicting the previously mentioned
access road as a right of way to Sip Pond was
created in 1973 and the remaining Anderson
heirs recorded another survey plan in 1992,
which depicts the lots created as a result of
the conveyances made by the original owner
including, “a right of way 15 feet wide to the
grantees along the right of way to Sip Pond.”
The trial court concluded that the parties to
the 1961 subdivision intended to create an
easement to access the beach area and that
given the rural location of the lots, easement
was reasonably necessary for the defendants’
enjoyment of their lots. The trial court concluded the defendants’ land benefits from and
the plaintiff’s land is burdened by an easement
by implication. The trial court also concluded
that installation and use of the dock is a reasonable use of the easement and because there
was no evidence that the easement had been
expressly rescinded, it was a vested right of
the current owners.
The Supreme Court reviewed the matter
de novo and noted that the court’s finding of
an implied easement was supported by the
law and evidence considered by the trial court.
The Court reversed the ruling that the scope
of the easement included the dock because
there is no evidence that a dock had ever been
installed in the beach area of the burdened
parcel. The Court held that installation and
use of a dock is not within the scope of the
easement under the traditional approach or
the modern approach.
The Court ruled that easement by implication is presumed to exist if during unity of
titles, the owner imposes apparently permanent and obvious servitude on one settlement
in favor of the other, which at the time of
severance, its title is in use and reasonably
necessary for the fair enjoyment of the tenement of which such use is beneficial.
Gary Kinyon, Bradley & Faulkner, Keene, for
the plaintiff. Silas Little, Fernald, Taft, Falby
and Little, Peterborough, for the defendants.
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Supreme Court Orders
On January 24, 2020, the New Hampshire
Court Accreditation Commission, see RSA
490:5-a to -e, notified the Board of Selectmen and the Town Manager of the Town
of Plaistow, New Hampshire and the New
Hampshire Bureau of Court Facilities that
it had voted unanimously to designate the
building located at 14 Elm Street, Plaistow,
New Hampshire currently housing the 10th
Circuit - District Division - Plaistow as “not
accredited” effective May 1, 2020.  See RSA
490:5-d, :5-e.  This designation resulted from
a comprehensive review of the safety of the
facility, including inspections by Commission
members and review of its compliance with
State and Federal safety and accessibility standards by the Governor’s Commission on Disability, the United States Marshal’s Service,
and the Office of the New Hampshire State
Fire Marshal.  See RSA 490:5-c.  The current
lease agreement on that facility between the
Town of Plaistow and the New Hampshire
Department of Administrative Services expires June 30, 2020, and will not be renewed.
Pursuant to its constitutional authority
and powers of general superintendence over
the New Hampshire court system, see N.H.
CONST. pt. II, art. 73–a, the authority granted
in RSA 490:4 to supervise trial courts, see
also RSA 490-F:2, and in order to protect the
rights, safety, and security of the public and
Judicial Branch employees who must conduct
business at the 10th Circuit – District Division - Plaistow, the Supreme Court enters the
following orders:
1. All Judicial Branch activity at the
10th Circuit - District Division - Plaistow
facility will cease on or before June 30, 2020.
2. All District Division cases whose
jurisdiction emanates from the towns of Atkinson, Hampstead, and Plaistow currently
heard at the 10th Circuit - District Division
– Plaistow, and all cases filed on or after
June 16, 2020 arising from those towns, will
be administered and adjudicated at the 10th
Circuit – District Division – Salem effective
June 16, 2020.
3. All District Division cases whose
jurisdiction emanates from the towns of Danville, Kingston, and Newton currently heard at
the 10th Circuit - District Division – Plaistow,
and all cases filed on or after June 16, 2020
arising from those towns, will be administered
and adjudicated at the 10th Circuit – District
Division – Brentwood effective June 16, 2020.
4. In the interest of judicial efficiency,
and to increase access to justice for New
Hampshire citizens residing in the 10th Circuit, and pursuant to the Supreme Court’s
authority over the Circuit Court-Family Division, see RSA 490-D:4:
• All Family Division matters whose ju-

risdiction emanates from the towns of
Atkinson, Hampstead, and Plaistow, including matters currently pending and
all cases filed on or after June 16, 2020
arising from those towns, will be administered and adjudicated at the 10th Circuit
– Family Division – Salem effective June
16, 2020.
• All Family Division matters whose jurisdiction emanates from the towns of Danville, Kingston, and Newton, including
matters currently pending and all cases
filed on or after June 16, 2020 arising
from those towns, will be administered
and adjudicated at the 10th Circuit – Family Division – Brentwood effective June
16, 2020.
All other existing cases shall continue to
be administered and adjudicated at the Circuit
Court location in which they are currently
pending. Nothing in this order prohibits any
party from requesting a case transfer as the interests of justice or efficiency may so require.
Issued: May 12, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire
u
In accordance with Rule 42(II)(a), the
Supreme Court reappoints Attorney Rose M.
Culver, Mr. Thomas E. Blonski, and Dr. Susan
Fischer Davis to the Committee on Character
and Fitness, to serve three-year terms commencing June 1, 2020, and expiring on May
31, 2023.  
Issued:  May 26, 2020
ATTEST:  Timothy A. Gudas, Clerk
Supreme Court of New Hampshire
u
In accordance with Rule 53.5A(3), the
Supreme Court of New Hampshire appoints
Superior Court Associate Justice Martin Honigberg to the Minimum Continuing Legal
Education Board, to replace Superior Court
Associate Justice Richard B. McNamara, who
is retiring. Justice Honigberg is appointed to
serve the remainder of Justice McNamara’s
term, commencing July 1, 2020, and expiring
February 14, 2022.
Issued:  May 26, 2020
ATTEST:  Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire
u
Pursuant to its constitutional authority
and powers of general superintendence over
the New Hampshire Bar Association and its

members, and upon the recommendation of
the New Hampshire Board of Bar Examiners
and leadership of the New Hampshire Bar Association in light of the ongoing COVID-19
pandemic, the Supreme Court issues the following order concerning the practical skills
course requirement set forth in Supreme Court
Rule 42, XIII.
The New Hampshire Bar Association has
postponed the June 2020 practical skills course
in order to mitigate the risks associated with
COVID-19.
For new admittees who are currently
subject to Supreme Court Rule 42, XIII and
who have not yet completed the practical
skills course, the time for compliance with that
course requirement is extended to three years
from the date of admission. This extension
does not apply to: (1) any person whose time
for compliance with Supreme Court Rule 42,
XIII has expired; or (2) any person not yet
admitted to the bar.
Issued:  May 29, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire
u
Pursuant to Supreme Court Rule 51(d)(1)
(F), the court appoints Loretta S. Platt to serve
as the Secretary to the Advisory Committee on
Rules.  Loretta S. Platt is appointed to replace
David Peck, who has resigned.
Issued:  June 1, 2020
ATTEST:  Timothy A. Gudas, Clerk
Supreme Court of New Hampshire
u
ADM-2014-0075, In the Matter of
Kristen M. Hopkins, Esquire
On October 28, 2014, Attorney Kristen
M. Hopkins was suspended from the practice
of law in New Hampshire for nonpayment of

y Decision from page 28
right, overruling a line of cases that had stood
for 30 years. In doing so, it not only corrected
a clear error but eliminated the grounds most
often cited by public agencies for withholding
a wide swath of public records from public
view.”
The court’s decision was not unanimous.
One justice, Anna Barbara Hantz Marconi, issued separate opinions in which she
did not see a need to overrule the 1993 case.

her 2013/2014 bar dues.
On May 1, 2020, the court granted Attorney Hopkins’s petition for reinstatement on
the condition that she pay back dues within 30
days.  On May 29, 2020, the New Hampshire
Bar Association notified the court that Attorney Hopkins has paid all bar dues owed since
the time of her suspension.
Attorney Hopkins is reinstated to the
practice of law in New Hampshire, effective
immediately.
Hicks, Bassett, Hantz Marconi, and
Donovan, JJ., concurred.
ISSUED:  June 2, 2020
ATTEST: Timothy A. Gudas, Clerk
u
In accordance with RSA 490:5-a and
5-b, the supreme court hereby reappoints the
following persons to the Court Accreditation
Commission:
Honorable James P. Bassett, Associate
Justice, to serve as the representative of the
supreme court, for a three-year term that will
expire on June 8, 2023;
Honorable Tina L. Nadeau, Chief Justice,
to serve as the representative of the superior
court, for a three-year term that will expire on
June 8, 2023;
Honorable David D. King, Administrative Judge, to serve as the representative of
the circuit court, for a three-year term that will
expire on June 8, 2023; and
Attorney Samantha D. Elliott, a lawyer of
experience in the trial of cases, for a three-year
term that will expire on June 8, 2023.  
The court designates Justice Bassett to
continue to serve as chairperson of the commission.
Issued:  June 4, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

A ruling by a Merrimack County Superior
Court judge on disclosure of the Howie Leung
report has not yet been issued. Leung is facing
felony charges that he sexually assaulted a
former Concord student at summer program
in Massachusetts.
(Material from the Associated Press was
used in this report.)
These articles are being shared by partners in The Granite State News Collaborative.
For more information visit collaborativenh.
org.
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US District Court Decision Listing
May 2020

___________________________________
* Published
___________________________________
Employment Discrimination
05/12/20 Giordano v. Public Service
		
Company of New Hampshire d/b/a
		Eversource Energy
Case No. 19-cv-1231-PB, Opinion No. 2020
NH 078
Plaintiff sued her former employer alleging
age, sex, disability, and intersectional discrimination under the Age Discrimination in
Employment Act of 1967 (“ADEA”), Title
VII of the Civil Rights Act of 1964 (“Title
VII”), and the Americans with Disabilities
Act of 1990 (“ADA”). Defendant moved
to dismiss the claims under Federal Rule of
Civil Procedure 12(b)(6). The court found that
plaintiff’s ADEA, Title VII, and ADA claims
were deficient because the plaintiff had failed
to plead any facts supporting the conclusion
that she had been subjected to an adverse employment action. The court further found that
the Title VII failed to allege any facts supporting an inference that the defendant’s actions
were motivated by the plaintiff’s sex. Finally,
the court found that plaintiff had failed to
identify the statute under which she sought to
bring her intersectional discrimination claim.

Accordingly, defendant’s motion to dismiss
was granted as to all claims. 16 pages. Judge
Paul Barbadoro.
___________________________________
Personal Jurisdiction
5/14/20 Urena v. Vitex Extrusion, LLC,
		et al.
Case No. 19-cv-1019-JL, Written order only.
In this wrongful death case, the court
dismissed claims against a Maryland corporation for lack of personal jurisdiction.  A
New Hampshire manufacturer of aluminum
extrusions hired the decedent, a truck driver,
to transport a load of extrusions to a customer.
During the unloading process at the customer’s
Maryland facility, the load crushed and killed
the decedent.   His widow filed suit against
the manufacturer and later added claims
against the customer. The court granted the
customer’s motion to dismiss for lack of personal jurisdiction because the plaintiff failed
to carry her burden on the relatedness prong
of the specific personal jurisdiction inquiry.  
Her original and core allegation against the
customer depended entirely on conduct in
Maryland. Her alternative theories of liability,
introduced only after the customer’s motion
to dismiss, implicated some New Hampshiredirected communications, but the plaintiff
still failed to establish relatedness. 17 pages.
Judge Joseph N. Laplante.
__________________________________

Criminal Law; Rule 29
5/22/20 United States of America v.
		George Royle V
Case No. 18-cr-165-01-JL (D. Me.), Opinion
No. 2020 DNH 087
The court denied the defendant’s motion
for judgment of acquittal after a jury convicted
him on one count of possession of or access
with intent to view child pornography. The
defendant, invoking United States v. Pothier,
919 F.3d 143 (1st Cir. 2019), argued that the
prosecution had not met its burden of proving
beyond a reasonable doubt that he, as opposed
to another, knowingly used the seized laptop
to access and download the illicit images.
Though there was evidence of other individuals’ use of the laptop, the court concluded that
the prosecution introduced evidence from
which a rational jury could find beyond a reasonable doubt that the defendant knowingly
downloaded those images. 37 pages. Judge
Joseph N. Laplante.
___________________________________
Section 1983
05/12/20 Tortorello v. Laconia Police
		
Department, et al.
Case No. 19-cv-250-PB, Opinion No. 2020
NH 077

Plaintiff alleged that his apartment was illegally raided by the Laconia Police Department
(“LPD”) during a drug sweep throughout the
city. LPD published a press release afterward
asking for the public’s help locating those
for whom they still had active, drug-related
arrest warrants. Plaintiff’s name erroneously
appeared on this list, and he sued multiple
New Hampshire-based media companies that
republished the press release, alleging various state-law tort claims. He sued the City of
Laconia, the LPD, and the officer who issued
the press release, alleging a violation of his
Fourth Amendment right against improper
search and seizure, pursuant to 42 U.S.C. §
1983. He also sued the city, the LPD, and
the officer for defamation. The city moved to
dismiss all the claims against it under Federal
Rule of Civil Procedure 12(b)(6). The court
found that plaintiff failed to assert a proper
Section 1983 claim, as plaintiff impermissibly
relied on a theory of vicarious liability against
the city for the actions of its officers. Because
the court dismissed with prejudice the only
claim over which it had original jurisdiction,
the court chose not to exercise supplemental
jurisdiction over the remaining state-law
claims, dismissing them without prejudice to
plaintiff’s right to file in state court. 10 pages.
Judge Paul Barbadoro.

Classifieds

LITIGATION ATTORNEY – Our well-established law firm in
Nashua, NH is expanding and seeking a hard working lateral
associate with 6+ years of experience in our Litigation department. A portable book of business is preferred. NH license
required.  MA license a plus.  Our team offers an excellent
source of internal cross-selling, a strong administrative infrastructure, and competitive benefits. Apply in confidence to:
HIRING PARTNER, HAMBLETT & KERRIGAN, 20 Trafalgar
Square, Suite 505, Nashua, New Hampshire 03063.

ASSOCIATE ATTORNEY – The Injury Law Center, a boutique plaintiff’s personal injury litigation firm practicing in NH
and MA, is looking to add a seasoned Associate Attorney
to our team. The applicant must be entrepreneurial minded,
have experience practicing plaintiff’s personal injury law and
have the ability to independently manage his/her own case
load. Applicants who’re able to bring portable business is a
plus. This is a great opportunity with growth opportunities
and commission payment arrangements for settlements and
work origination on top of a competitive base salary. Kindly
forward your resume to my attention - jrusso@ilcnh.com.

TRANSACTIONAL ATTORNEY – Our well-established
law firm in Nashua, NH is expanding and seeking a hard
working lateral associate with 6+ years of experience to
handle a variety of matters in the areas of Trust & Estates,
Real Estate and Business. A portable book of business
is preferred. NH license required. MA license a plus. Our
team offers an excellent source of internal cross-selling, a
strong administrative infrastructure, and competitive benefits.
Apply in confidence to: HIRING PARTNER, HAMBLETT &
KERRIGAN, 20 Trafalgar Square, Suite 505, Nashua, New
Hampshire 03063.

ATTORNEY – Small, established family law firm seeks an associate for a fast paced work environment. Qualified candidate
must have 3-5 years of experience in family law. Laterals
with a portable caseload a plus. Superior research, writing,
communication and organizational skills essential.  Must have
ability to work independently and as part of a team. Salary
and benefits negotiable, commensurate with experience.  
Benefits include health, dental, vision, 401k, profit sharing and
flex-time.  Send resume, writing sample, salary requirements
and references to:  SekellaLaw, 222 River Road, Manchester,
NH 03104 or email heather@sekellalaw.com.

POSITIONS AVAILABLE

CLASSIFIEDS continued on page 35

LEGAL ADVICE & REFERRAL CENTER
Staff Attorney – Unemployment and Housing specialist
One year position
Legal Advice & Referral Center (LARC) is a non-profit
legal services program and recipient of federal legal services funding through the Legal Services Corporation.
With one office in Concord, NH, LARC provides direct
legal assistance to low income persons in cases involving family, housing, foreclosure, public benefits, and
criminal records annulment. Most services are provided
as pro se assistance over the telephone. LARC screens
and refers eligible clients to New Hampshire Legal Assistance (NHLA) and the Pro Bono Program of the NH
Bar (Pro Bono) as well as other providers of legal and
social services.
Job Purpose:
Providing high quality legal assistance as part of a
collaborative approach with NHLA and Pro Bono to respond to the health emergency.
This is a one year position to provide high quality

NEW HAMPSHIRE BAR NEWS

legal assistance in unemployment and housing matters
for the low income population in New Hampshire. The
position will require managing intake and referral of applicants; providing legal advice and some representation
at administrative and/or court hearings; learning and developing expertise in unemployment and housing law;
mastering program technology; working cooperatively
with partner agencies; and collecting and managing data
for statewide planning and project evaluation purposes.
This position is intended to last for one year and is
available through Supplemental funding provided by
the Legal Services Corporation. Salary commensurate
with experience, benefits available. Time is of the essence. Applications will be accepted until the position is
filled. If interested, please send cover letter, resume, and
contact information for 2 references to: Breckie HayesSnow, Executive Director, Legal Advice & Referral Center, bhayes@larcnh.org.

MAKE A DIFFERENCE IN THE MOST COSTLY
MASS TORTS IN US HISTORY

ARE YOU TIRED OF BILLABLE HOURS?
ARE YOU MOTIVATED BY COMPLEX LEGAL PROBLEMS?
RiverStone, a global insurance industry leader specializing in the acquisition and
management of insurance portfolios, has created a team tasked with changing the
future of national mass tort and pollution litigation through thoughtful, creative
claim handling, litigation strategies, and system-wide initiatives. RiverStone is looking
for Claims Analysts to join the team.
Prospective teammates should:

Be creative, effective advocates with excellent oral and written
communication skills

Be comfortable challenging the status quo for the better

Prefer to work in a collaborative, multidisciplinary team toward a
common goal
Successful candidates will:

Negotiate directly with attorneys, policyholders, and co-carrier
representatives

Observe and participate in court proceedings with defense attorneys

Analyze and use data to drive better results

Evaluate complex coverage and liability issues that impact the litigation

Identify potential exposures to the company and report to senior-level
management on significant pending matters

Devise and implement creative strategies aimed at improving long-term
results for all stakeholders, including policyholders, affiliate insurers, and
injured claimants

Receive individualized training to:
o
Develop claim specific skills and knowledge
o
Understand and evaluate complex coverage issues
Implement and integrate those skills to impact the course of
o
litigation
Experience in pollution, mass tort litigation or insurance coverage is preferred but not
required. RiverStone offers an exceptional health benefits program, paid maternity
leave, company matching 401K, tuition reimbursement, employee stock purchase plan
and additional site specific perks (on site gym, yoga classes, personal trainer and more).
For additional information, and to apply online, please visit www.trg.com/join-us.

www.nhbar.org
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NHBA Member Services Coordinator
The Member Services Coordinator, as part of the NH Bar Association’s Marketing, Communications & Member
Outreach Team, is member-focused and responsible for building member engagement with the NH Bar
Association, its programs and affiliates. The position must remain current regarding the latest developments in
the legal industry, including but not limited to, trends, law practice management, legal technology and support
applications. The position performs administrative duties to coordinate not only volunteers, but also programs,
products and services for members. Along with the NHBA Board of Governors, the Member Services Coordinator
is one of the first to welcome new admittees to the NH Bar at Swearing-in Ceremonies.
Requirements:
Bachelor’s degree and experience in a law firm or legal environment (law firm administration, law librarian,
paralegal or similar experience) preferred. Strong communication skills using various methods of communication
- public speaking, telephone, email, virtual meetings and the like.
Responsibilities:
• Building a strong working knowledge of the NH Bar Association and its affiliate programs, products and
services with the ability to communicate clearly with members regarding such programs, products and
services
• Applying knowledge of NHBA and affiliate programs, products and services to efficiently assist members and
respond to inquiries and complaints in a diplomatic manner
• Assisting members with law practice management needs to assist with improving efficiency and effectiveness
in their practice
• Serving as a resource for information on topics relating to law practice management, legal technology and
legal applications
• Coordinating existing member services, benefits and programs including marketing of such programs as part
of the Marketing, Communications & Member Outreach Team
• Assisting in design and production of member services promotional materials as part of the Marketing,
Communications & Member Outreach Team
• Establishing/Renewing the NHBA Mentor Program and NHBA Solo & Small Firm Brown Bag Lunch Program
• Establishing criteria for evaluating programs, products and services necessary to meet changing member
needs; set priorities as they relate to the needs of members
• Identify, implement and coordinate new member programs, products and services (evaluate, plan, budget,
implement, market) to include negotiation of contracts/agreements
• Assisting members of the Bar with navigating the NHBA website, www.nhbar.org
• Coordinating admission ceremonies with the Court and NHBA Member Records Coordinator
• Building and maintaining quality relationships with NHBA members
• Maintaining current and organized member service files
Attributes:
• Positive attitude and forward thinker
• Exceptional time management, organization, interpersonal and communication skills
• High aptitude for learning/analyzing new applications, services and programs in regards to meeting the needs
of NHBA members
• Customer and member service motivated
• Promotes collaboration, respect, professionalism and trust
• Must be an excellent listener
How to Apply:
Please submit cover letter, resume and salary requirements to employment@nhbar.org.

Looking for a change? Thinking of doing something different?
Alfano Law Office seeks an experienced, Concord area commercial attorney who
desires to assist in the management of the law firm while continuing his or her
practice on a more limited scale. A minimum of ten years’ experience in business
formations and transactions is required. A working knowledge of federal and state
employment laws would be highly valued.
Qualified candidates should call or send a resume and cover letter to:
Paul@alfanolawoffice.com
603-226-1188

MARKETING MANAGER
Sulloway & Hollis, a preeminent regional law firm, is now hiring for a Marketing
Manager.  Based out of the Concord NH office, the Marketing Manager coordinates
with Firm Management, Practice Group leaders, and individual attorneys to develop
and implement marketing activities, public relations, and client services, to increase
visibility and brand recognition that strengthens and expands the Firm’s client base
and New England regional presence, in addition to other duties. For more information
on the position, please visit our website at www.sulloway.com/careers.
Resumes should be sent to the attention of Stephanie Hood, Chief Operating Officer,
Sulloway & Hollis, 9 Capitol Street, Concord, NH 03301 or by email to shood@
sulloway.com.

Senior Corporate/Commercial Attorney | Burlington, VT
Trust and Estate Planning Attorney | Lebanon, NH or Burlington, VT
DRM is seeking an experienced estate planning attorney to join our busy Trusts and Estates Practice. The ideal
candidate has experience in the field of trusts and estates, designing estate plans and drafting all estate planning documents, and has experience with estate, gift, and generation skipping tax planning, the preparation of
gift and estate tax returns, and estate and trust administrations.
This is an exceptional opportunity to work with a dynamic, collegial team of trust and estate professionals. The
area offers a wide variety of outdoor activities, a vibrant cultural environment, thriving downtowns, welcoming
communities and easy access to mountains and lakes.

Patent Attorney | Burlington, VT or Lebanon, NH
DRM is seeking an experienced patent attorney having a portable book of business and a strong background
in chemical/biochemical arts to join our Intellectual Property Group in either our Burlington, Vermont, or our
Lebanon, New Hampshire Office. The ideal candidate will have the following: Six or more years of patent
experience, including preparing and prosecuting patent applications in chemical/biochemical arts or electrical
arts, or a former U.S. patent examiner in a chemical/biochemical art unit or an electrical art unit, with at least
one year of patent experience outside of the U.S. Patent and Trademark Office. The ideal candidate will have
a book of business, and be eager to develop new client relationships, and become part of a team of attorneys
committed to delivering top-quality service to growing and successful businesses.
This is a unique opportunity to work with a team of sophisticated intellectual property professionals. Burlington
is consistently ranked among the best places to live in the U.S. by numerous publications and polls. It provides
a vibrant cultural environment, a thriving downtown, a welcoming community, easy access to mountains and
lakes, and short commutes. Lebanon is located in the Upper Valley, a region along the New HampshireVermont border that includes Dartmouth College, the Dartmouth-Hitchcock Medical Center, and over 120 tech
companies, including biotech, medical tech, and software companies, among others, and provides ready access to the college town of Hanover and a wide variety of outdoor activities.
DRM serves a wide range of local, regional, national, and international clients. Our intellectual property lawyers
have worked at some of the largest firms, IP boutiques, and corporations in the U.S., and are now at DRM
because they have found they can continue to have sophisticated practices while enjoying the many benefits
of living in the Vermont-New Hampshire region.
DRM is committed to investing in our attorneys’ professional growth and development.  We offer excellent mentorship and training, as well as leading technology, competitive salary, and a comprehensive benefits package,
including industry-leading paid parental leave and two generous retirement plans.
Apply here: https://www.drm.com/careers/attorney-job-openings.
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Downs Rachlin Martin – Northern New England’s largest business law firm - has a significant opportunity for a corporate/
commercial attorney to practice within its dynamic business law group in its Burlington, Vermont office. The ideal candidate
will have over six (6) years of relevant experience working with colleagues and clients on matters involving venture capital
transactions (entity formation, seed financings, capitalization tables, portfolio management), mergers and acquisitions
(asset and stock purchases, mergers, due diligence) and debt and equity financings (mortgages, Uniform Commercial
Code, promissory notes and loan agreements). The firm’s business law group is engaged in a wide variety of transactions
locally, nationally and internationally. The ideal candidate will have a partial book of business, and be eager to develop
new client relationships. The ideal candidate will become part of a team of attorneys committed to delivering top-quality
service to growing and successful businesses.

Litigation Attorney | Lebanon, NH
Downs Rachlin Martin — one of Northern New England’s largest law firms – has an exciting opportunity for a litigation
attorney in its Lebanon office. The ideal candidate will have demonstrated experience litigating in New Hampshire courts
and an interest in sophisticated commercial litigation, including but not limited to trust and estates litigation and creditors’
rights litigation.

Transactional IP Attorney | Burlington, VT
DRM has a great opportunity for a mid-level associate for its rapidly growing transactional IP and licensing practice in
its Burlington, Vermont office. The ideal candidate would have experience with software licensing, technology transfers,
technology company joint ventures, data security and privacy law. DRM’s business law group is engaged in wide a variety
of sophisticated business transactions locally, nationally and internationally, including financing transactions, M&A and
intellectual property transactions and joint ventures. We have been seeing an increasing demand for Transactional IP
work over the past few years across a range of industries. The ideal candidate has 3 to 6 years of relevant experience, and
wants to be part of a team of attorneys committed to delivering top-quality service to growing and successful businesses.

Corporate/Commercial Attorney | Lebanon, NH
Downs Rachlin Martin PLLC seeks an experienced corporate/commercial attorney to join its Lebanon office. The ideal
candidate will be licensed to practice in New Hampshire, have a portable book of business with compatible clients and
have a minimum of ten years of experience in corporate/commercial law. The ideal candidate will also be active in the New
Hampshire business and civic community and be committed to growing DRM’s regional presence. Relevant experience
would include the formation of corporations, limited liability companies and other business organizations, commercial loan
transactions, equity financings (including private equity and venture capital) and mergers and acquisitions (including sales
of stock and assets, management buyouts, recapitalizations and reorganizations). Experience with ESOPs, B-corps or
other focused practices would be highly valued.
DRM is committed to investing in our attorneys’ professional growth and development. We offer excellent mentorship
and training, as well as leading technology, competitive salary, and a comprehensive benefits package, including
industry-leading paid parental leave and two generous retirement plans.
Apply here: https://www.drm.com/careers/attorney-job-openings.
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THE UNIVERSITY OF NEW HAMPSHIRE FRANKLIN
PIERCE SCHOOL OF LAW (UNH LAW), a national leader
in practical legal education with a commitment to inclusion,
diversity, and quality engagement for all, seeks to hire an
Assistant or Associate Clinical Professor to serve as Director Legal Residency Program to begin August 2020.  For a
complete position description, please visit: http://jobs.usnh.
edu/postings/36326.  UNH is an EEO employer.

OFFICE SPACE
MANCHESTER: Solo or satellite offices near downtown
courts, shared reception, conference room, furnishings,
parking and utilities. rjj911@myfairpoint.net.

Shaheen & Gordon is a non-smoking workplace.  We offer a competitive salary and a generous
benefits package including health insurance, flexible spending account, health reimbursement,
long term disability, life insurance and 401(k) with employer match.

SEEKING LEGAL ASSISTANT/ENTRY-LEVEL PARALELITIGATION
GAL with experience in family law office.  Candidate
willing
to handle diverse range of tasks and work as aATTORNEY
team-player.  
Salary competitive with small and medium size firms in NH.
Submit resume and cover letter to kim@weibrechtlaw.com.
Hage Hodes PA is expanding
and is seeking an
experienced,
LITIGATION
ATTORNEY
– Hage
full-time litigation
to add to our litigation practice group.
PART TIME BOOKKEEPER/ADMINISTRATIVE
ASSIS-attorneyHodes
PA
is
expanding
and
is
seeking
Applicants
be admitted to the New Hampshire Bar or eligible
TANT (20-25 hrs/week) wanted for small
estate must
planning
a ideal
full-time
litigation
attorney
for immediateinclude
admission. The
candidate
will have strong
written to add to
and probate law firm in Bedford. Responsibilities
and
oral
advocacy
skills.
We
offer
a
competitive
salary
and
benefits
our
litigation
practice
group.
Applicants
bookkeeping, billing, purchasing, interacting with vendors
package
experience.
Please submit
and assistance with office tasks. Knowledge
of commensurate
Quickbooks withmust
be admitted
to thecover
New Hampshire
letter, should
writingbe sample,
and resume by e-mail to
is necessary, Timeslips is a plus. Applicants
selfBar or eligible for immediate admission.
HR@hagehodes.com, All inquiries kept confidential.
motivated and willing to assume responsibility.  Competitive
The ideal candidate will have strong
salary and benefits.  Please send cover letter, resume and
written and oral advocacy skills.
references to pnewkirk@bondpa.com.

SERVICES
FAA CERTIFIED DRONE PILOT FOR HIRE. Aerials /
Videos / Photos. Reasonable rates – Veteran operated.
Call Rob at 603-809-2055.

We offer a competitive salary and
benefits package commensurate with
experience.
Please submit cover letter, writing
sample, and resume by e-mail to HR@
hagehodes.com. All inquiries kept
confidential.

Discontinued road?

Advertising

Ad Rep: Paul
Buzz J. Alfano

If you want to contribute to a premier and growing law firm, then we want to hear from
you.  Successful employees at Shaheen & Gordon are confident, respectful, and team-oriented
with a high degree of integrity. Interested applicants please forward resumes and salary
requirements to recruiting@shaheengordon.com. No phone calls or agencies please.
EOE

Attorney - Corporate Practice Group
Do you like working with entrepreneurs? Are you interested in joining a
collaborative and innovative legal practice? Cook, Little, Rosenblatt &
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an
opening in its corporate practice group. Our ideal candidate has strong
academic credentials and 2-4 years of sophisticated corporate experience.
We offer competitive compensation, as well as a platform for you to develop
client relationships, become involved with local organizations, work with
high-growth businesses, and build your practice in
a supportive and collegial environment.
To learn more about the firm, visit our website at
www.clrm.com. To apply, please send your resume
to Lisa Roy, Hiring Coordinator, at l.roy@clrm.
com.

Class VI
highway?
Paper
street?
Lawyers
Weekly

Shaheen & Gordon, P.A., Attorneys at Law, is seeking a full-time Family Law Attorney.  The
candidate must be licensed to practice law in NH and have 3+ years of experience in the practice
of divorce and family law. Admission in ME and/or MA is a plus. The ideal candidate will
have experience with complex cases and strong analytical, writing, and communication skills.
We look forward to welcoming an attorney who is hardworking, committed to excellence in
his or her practice, and dedicated to client service. This is an outstanding opportunity for an
experienced lawyer to grow his or her career and practice in a collaborative, supportive, fastpaced environment.

The space you purchased has been reserved and the above copy must
be approved by Wednesday at 1pm. The ad will run as shown unless we
are notified of changes.
I approve the above ad to appear in Lawyers Weekly on ______________

603-226-1188
according to603.226.4225
their stated terms and conditions at a rate of $____________
paul@alfanolawoffice.com
www.AppealsLawyer.net

Client: Hage Hodes
Size/Section: 2x2
Date: 111119

Client signature: _______________________________________
Please sign and return a copy of this ad by Wednesday 3pm.
FAX (617) 249-0708

Doreen Connor
dconnor@primmer.com

John Cunningham
LLCs

Member of
American
Academy
of Appellate
Lawyers

603.626.3304
IRC §199A and
Other Business Owner
Tax Deductions

A.A.DORITY
SURETY BONDS
Serving New England’s Lawyers Since 1899

•
•
•
•
•  
•

Probate Bonds
Appeal Bonds
T.R.O. Bonds
Dissolve Lien Bonds
Bid, Performance & Payment Bonds
Fidelity Bonds

PHONE: 617-523-2935 FAX: 617-523-1707
www.aadority.com
A.A. DORITY COMPANY, INC.
262 Washington St., Suite 99, Boston, MA 02108
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“The Outcome of Your Case Matters to Us”
Offering affordable legal representation
including divorce, legal separation, custody,
parenting rights, child support, alimony
and mediation services

Marianne L. Rousseau, ESQ
Caroline R. Lefebure, ESQ
Debbie Martin Demers, ESQ
(603) 715-2824

NEW HAMPSHIRE

Cooper Cargill Chant, northern NH’s largest law firm, serving clients in
New Hampshire and Maine, is looking for an attorney to join our vibrant
firm. Our firm distinguishes itself by providing sophisticated counsel
to a growing local, regional, and national client base, while balancing
lifestyle opportunities afforded by our location in the White Mountains.
Our lawyers are active members of the communities in which we live,
serving on numerous state and local Bar Associations, municipal, and nonprofit Boards. We offer a competitive compensation and benefits package.

www.llc199A.com

Rousseau Law
& Mediation

North Conway

CORPORATE ATTORNEY:

Cooper Cargill Chant seeks an associate attorney with
1-3 years of corporate and transactional experience to
provide counsel to closely held businesses, lenders, and
the resort community. The ideal candidate will have
strong credentials and an ability to work effectively
with clients, colleagues, and the community.

mrousseau@rousseaulawnh.com
www.rousseaulawnh.com
559 Pembroke Street, Pembroke, NH 03275

www.nhbar.org

Please send letter of interest and resume to Hiring Partner
Leslie Leonard at lleonard@coopercargillchant.com.
For further information, visit www.coopercargillchant.com
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POWERING PAYMENTS
FOR THE

LEGAL INDUSTRY
Trust Payment
IOLTA Deposit
Amount

$ 1,500.00
Reference

NEW CASE
Card Number

**** **** **** 4242

The easiest way to accept
credit card and eCheck
payments online.
Powerful Technology

Developed specifically for the legal industry
for comprehensive security and trust
account compliance

Powering Law Firms

Plugs into law firms’ existing workflows to drive
cash flow, reduce collections, and make it easy
for clients to pay

Powering Integrations

The payment technology behind the legal
industry’s most popular practice
management tools

Powered by an Unrivaled Track Record

15 years of experience and the only payment
technology vetted and approved by 110+ state,
local, and specialty bars as well as the ABA

ACCEPT MORE PAYMENTS WITH LAWPAY
888-491-7596
lawpay.com/nhba
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