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Real Property Law

By Kathie Ragsdale

 On March 24, 1989, when 
Tom Irwin was a student at 
Wesleyan University, the oil 
tanker Exxon Valdez struck a 
reef in Alaska’s Prince William 
Sound, spilling 11 million gal-
lons of crude oil, despoiling 
1,300 miles of coastline and 
killing hundreds of thousands 
of seabirds, otters, seals and 
whales.
 For Irwin, an English language and 
literature major, the event was a life-
changer.
 “That motivated me to start working 
on environmental issues at the grass-roots 
level,” says Irwin, who went on to spend 
two years working for the national group 
Clean Water Action upon his graduation.
 “In the course of that work, I realized 

that getting a law degree would 
provide me with the tools that 
would make me more effective 
on environmental issues,” he 
adds.
     Irwin applied to Vermont 
Law School, known for its en-
vironmental law program, and 
in 1995 he earned his juris doc-
tor and a master’s degree in 
environmental law and policy, 
both magna cum laude.

 Today, he is vice president and direc-
tor of the Conservation Law Foundation 
(CLF) New Hampshire, which he joined 
in 1998, and has taken on issues ranging 
from childhood lead poisoning in the state 
to the Northern Pass electric transmission 
project.
 He credits the two years he spent at 
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Tom Irwin: A Selfless Commitment to 
Environmental Justice 

By Scott Merrill and Kathie Ragsdale

 With courts closed, except for emer-
gency orders and social distancing keeping 
clients from their doors, New Hampshire 
attorneys from north to south with solo or 
small practices are getting creative to cope 
with limits imposed by the coronavirus 
pandemic. 
 Many are working remotely, rotating 
in-office hours with colleagues, and turn-
ing to virtual online meetings, telephonic 
conferences and email to conduct business.
 Some report a decline in work, es-
pecially with regard to new clients, while 
others say their workload is stable. Some 
areas, like business law, are actually see-
ing an increase in traffic as employers and 
nonprofits struggle with the ramifications 
of mass unemployment and the intricacies 
of federal stimulus plans.
 All agree the times are strange and un-
predictable at the moment.
 “It’s really weird,” says John Riff, a 
solo practitioner with offices in Lancaster. 
 “I feel like I’m stuck in ‘Groundhog 
Day,’” he adds, referring to the comic fan-
tasy film in which a TV weatherman re-
lives the same day over and over. “Every 
day is the same. It’s the longest Sunday 

ever. I miss the interaction with clients. I 
miss seeing my staff every day. It’s a little 
lonely.”
 Riff’s office remains open, but the 
staff works in shifts. His paralegal comes 
in early and leaves before his arrival, and 
his legal assistant works while he is out to 
lunch. Any paper-signing that needs to be 
done is accomplished in the parking lot, 
via clipboard. Riff also plans to use the vid-
eoconferencing platform Zoom for future 
meetings.
 Jack McCormac began his practice 
on Main Street in Ashland over 40 years 
ago. He focuses largely on real estate and 
conveyancing, with a focus on commercial 
assets and has been general counsel to the 
Common Man restaurants since 1977. 
 Because of his work in commercial 
assets McCormack says he has not seen 
a slowdown in the amount of work com-
ing into his office. The major difference so 
far, he says, is abiding by social distancing 
rules at his office as well as understanding 
the fears and needs of his clients. 
 “It’s been odd, as staff is segregated 
and they work different hours to the great-
est extent possible,” he said.  “It has af-
fected closings and the execution of docu-
ments, as we do not allow access to the 
office to those other than employees.”
 Asked whether his firm has suffered 
financially, McCormack explained that his 
current income is largely based on work 
that was being performed prior to the state 
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of emergency.
  “Our financial pain will occur later,” 
he said. 
 McCormack’s primary concerns, at 
this time, are to take care of his staff and 

whether clients will return. 
 “I fear that many smaller clients who 
were not overly capitalized will not be able 
to weather the storm.”
 Social distancing rules have also been 
implemented by the firm  McCandless & 
Nicholson, in Concord. Roy McCandless, 
says the two paralegals, secretary, business 
manager and two attorneys in his office ei-
ther work remotely or limit themselves to 
two or three in the office at one time. No 
in-person meetings with clients are being 
conducted.
 Despite the lack of court hearings, 
“We’re certainly able to keep working on 
discovery and negotiating with adjusters 
and communicating with clients by phone 
or email, and keep working on cases,” he 
says. 
 While most parties are willing to hold 
off on in-person proceedings, he says that 
the firm is set up to do remote depositions 
if they want to do so.
 At the Hopkinton firm Greenblott & 
O’Rourke, three attorneys work at home, 

Jack McCormac in late April outside his office on Main Street in Ashland, NH. McCormac has been 
General Counsel for the Common Man Restaurants for over 40 years. Photo/Scott Merrill

‘The Times They Are A-Changin’ for Solo Practitioners 
and Small Firms Around the State 
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By George Moore
Executive Director

 The much maligned World Health Or-
ganization has defined “Healthy” as “a state 
of complete physical, mental and social 
well-being.” Well, by that definition, I am 
profoundly unhealthy. I miss the social part. 
I miss the give and take with colleagues at 
work, the joyfulness of family events and 
visits with children and grandchildren. I also 
miss the encounters with Bar members at 
both formal and informal events. It’s not the 
events themselves, but the informal catch-
ing up, networking, and social interplay, 
that rounds out our social selves. It gives 
depth and understanding to our lives and 
the lives of those we connect with. Some-
how, Zoom, GoToMeeting, WebEx, or even 
Facetime don’t fulfil that need. Better than 
nothing, but not good enough. 
 So, it was with some ennui that after 
consultation with the Bar Officers, I faced 
the inevitable, and moved to cancel all the 
events and activities planned for the 2020 
Annual Meeting. From a Friday night ban-
quet at the brand new AC Hotel in Ports-
mouth, to the sails on the historic Gundalow, 
to a Saturday night lobster bake under a tent 
at the Wentworth by the Sea Country Club, 
they all seemed from a past world. 
 One thing that startled me was the fact 
that I was using the “force majeure” clause 

in our contracts to 
get deposits returned 
and room blocks re-
leased. Remember 
that clause from 
Contracts 101? Nice 
to know about, and 
I understood if ISIS 
just took Boston, 
and was heading 
up 95 toward Ports-
mouth, I could use 

the clause to cancel contracted plans. But 
to actually be in the middle of an event that 
warranted it’s invocation? These are truly 
strange times.
 Until we get through the pandemic, no 
other large gatherings are planned. We are 
still holding our organizational breath to 
keep on the books the New Hampshire Bar 
Foundation Annual Dinner in late Septem-
ber, and we will get an early start on plan-
ning for the February Mid-Year Meeting. 
Let us all hope we can associate, with social 
distancing, by that time.
 This is the first and only time the An-
nual Meeting, as a social event, has been 
cancelled since the Bar’s unification in the 
early 1970’s. Our Constitution and Bylaws 
require the organization to hold an Annual 
Membership Business Meeting before Oc-
tober 15, 2020. The Board of Governors has 
decided to hold that meeting, remotely, on 

June 19th. There will be notices published 
in the Bar News, website, and e-bulletin. 
  The Annual Business Meeting will  be-
gin with a movement to pass a handful of 
bylaw changes and any other business that 
has been noticed. At the end of the Board’s 
business meeting, the 2020-2021 Board of 
Governors will be installed, and the gavel 
will pass remotely, from Ed Philpot to Dan 
Will. Members are invited to attend, virtu-
ally, and a passcode procedure is presently 
being developed with the Bar’s GoToMeet-
ing technology.
 My last challenge is to find a way to 
have Ed virtually exit his GotoMeeting win-
dow and hand Dan the gavel in his window. 
If Hollywood can do it, we can do it, and 
folks much more adept than I are looking 
into it. 
 The specialness of the New Hamp-
shire Bar has always been the collegiality 
between members and the relationships we 
develop and nurture over time. The corona-
virus pandemic has robbed us of those op-
portunities right now, but let us hope that the 
future affords us the chances to revisit those 
friendships. As President Lincoln put it 
lyrically in his First Inaugural speech, while 
trying to hold the Union together, friendship 
is “nurtured by the mystic chords of mem-
ory.” Let us remember, and look forward to 
renewing our connections at the 2021 An-
nual Meeting! 

Force Majeure

NHBA Continues to Fulfill its Mission Amidst Change
 While the Bar Center facility has been 
closed since March 18th this hasn’t slowed 
staff from maintaining its commitment to jus-
tice  and “to serve its members by connecting 
them with services, programs and resources 
necessary to function effectively as members 
of the profession.”

• NHBA staff continues to provide prompt 
responses to members about develop-
ments through the NHBA Website CO-
VID-19 resource page as well as judicial 
updates. Additional messaging and infor-
mation continues via eBulletins and social 
media and the NH Bar News continues to 
be published, though remotely, with valu-
able updates and information for NHBA 
members.

• Staff in all departments are ready to serve 
via email, telephone, or through NHBA’s 
VPN system. The technology structure 
has allowed staff to immediately convert 

to working from home without any delay 
of service for members.

• Online CLE offerings have been increased 
and about three weeks ago CLE went 
‘live’ with virtual CLEs; real time classes 
with ‘live’ presenters online. Cam Shilling 
offered a program on cybersecurity May 
13 that is now available on-demand. Ac-
cording to Joanne Hinnendael, Director of 
Professional Development, “The ratings 
were excellent from almost everyone at-
tending.” 

• Lawyer Referral Service continues its ser-
vice to members and the public from their 
home offices using VOIP-like phones and 
NHBA database.

• Lawyer Referral Service has increased its 
attorney panel in preparation of the uptick 
in cases expected as we move forward.

• Board, Committee and Section meetings 
continue via the GoToMeeting platform 
with the cooperation of NHBA staff liai-

sons.
• Member contact information updates, sta-

tus changes and requests for good stand-
ing letters continue to be processed daily 
by NHBA Member Records.

• Member Services continues to assist 
members with questions, requests and 
continues to identify and implement re-
sources for members. 

• Assisting unemployed members by listing 
job opportunities in the classified section 
of the website and in the NH Bar News.

• Annual Attorney Licensure Renewal 
preparation has begun and support for 
members is available as we approach the 
June 1 renewal start date.

• Advocacy continues – The NHBA, in col-
laboration with the NH Supreme Court 
NHMCLE Board, gathered information 
from members and requested relief for 
those members struggling to meet the 
NHMCLE affidavit filing deadline during 

this time. This resulted in an automatic ex-
tension of time to file the NHMCLE affi-
davit without imposition of a delinquency 
assessment or fine to September 1, 2020.

• NHBA and Affiliate annual operating 
budgets were recently presented and ap-
proved at the respective board meetings.
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2020 NHBA Board of Governors Election Results
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6 more members voted in this election, but there were more eligible voters (5611 
compared to 5514 last year) so the participation rate is a little lower.  Last year’s  
participation rate (2019) was 15.13%

2018 Participation rate was 14.49%
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2018, the Court expressly overruled Kore-
matsu in Trump v. Hawaii.
 We come, now, to the COVID-19 pan-
demic. If you look at 
recent governmental 
restrictions on ev-
erything from group 
gatherings to church 
services to road trips, 
you may wonder how 
far the Government 
can go. It is not a friv-
olous question, raising 
any number of consti-
tutional questions. 
 The Constitution 
does not mention trav-
el but, in 1868, Crandall v. Nevada held it 
to be a fundamental right, later defined. in 
Williams v. Fears (1900) as “an attribute 
of personal liberty … secured by the Four-
teenth Amendment.” In 1958, the Supreme 
Court decided in Kent v. Dulles that the 
right to international travel is part of the 
Fifth Amendment right to “liberty.” “Free-
dom of movement,” wrote Justice Doug-
las, “is basic to our scheme of values.”  
 The current pandemic has tested this 
expansive concept of liberty. When New 
Yorkers and others decided it was safer 
elsewhere, some states, including Rhode 

Island, began imposing quarantines on 
people entering from out of state. Such 
“license plate profiling,” (as one legal 

scholar calls it), even 
if permissible under 
the First and Fifth 
Amendments, may 
yet run afoul of the 
Privileges and Immu-
nities Clause, which 
says that you can’t 
treat people from 
other states differ-
ently than your own. 
According to that 
theory, Rhode Island 
would have to impose 

similar rules on its own citizens exiting the 
state.
 Government is not allowed to abridge 
“the right of the people peaceably to as-
semble.” Nonetheless, many governors 
have limited the number of people allowed 
to gather in one place, starting in New York 
at 500 and going down in many places to 
ten. 
 In Binford v. Sununu, plaintiffs chal-
lenged Governor Sununu’s 50-person limit 
on “societal, spiritual and recreational 
activities” as a violation of their constitu-
tional rights of assembly, worship, and free 

speech. Merrimack Superior Court Judge 
John Kissinger dismissed the case on the 
grounds that the Governor acted within his 
power to protect public health. Relying on 
RSA 4:45, the judge wrote, “It would be ir-
rational to find that the governor must wait 
for the health care system of New Hamp-
shire to be overwhelmed … before he is 
authorized to declare a state of emergency 
and take preventive measures.” 
 Church attendance and funerals are 
also victims of the pandemic. And defiance 
hasn’t gone well, as the Hasidic commu-
nity in Brooklyn found out when Mayor 
de Blasio, somewhat ham-handedly (pun 
intended) sent the police in to disperse a 
large crowd attending a rabbi’s funeral. 
 “Contact tracing” raises yet anoth-
er constitutional privacy issue. In 2018 
the Supreme Court held, in Carpenter v. 
United States, that the Fourth Amendment 
protects cell phone location information, 
at least when it comes to a criminal inves-
tigation. Today, public health officials are 
considering widespread testing followed 
by tracing the contacts of those who test 
positive. There are nearly 260 million 
smart phone users in the United States, and 
Bluetooth technology offers a potentially 

Constitutional Issues in the Time of Coronavirus

By Terri Harrington

 The American Bar Association desig-
nated May 4-May 8 as Lawyer Well-Being 
Week. This could not have come at a more 
appropriate time. We are living through 
an unprecedented time in modern history. 
With all the advancements of the modern 
computer age, there is little to do during 
a world-wide pandemic but rely on all to 
primitive measures – quarantine, social dis-
tance, disinfect, wash-hands and repeat. In 
the meantime, we wait for medical research-
ers to develop both a preventative vaccine 
and an effective treatment. While we wait, 
we all sit at home. Working. Businesses and 
offices closed. Isolated. Waiting. As always, 
it is in the waiting where the pain lies.
 Our current reality of social distancing 
while working from home has highlighted 
what Lawyers Assistance Programs have 
been championing for years; lawyers work 
long, hard stressful hours at the expense of 

balance. Often, there is push back from law-
yers on the concept of balance. Likely, this 
is because there is no quantitative formula to 
show effective balance. It is virtually impos-
sible to compartmentalize 50% of your life 
for work and 50% for everything else. There 
is no such thing as “having it all.” Lawyer-
ing is hard work and it takes a great deal of 
commitment and grit to do it successfully. 
It’s important to understand that balance is 
not a measurement on a scale. Balance is 
what works for you as a person to stay in the 
present moment, live fully in what endeavor 
you are working on and live in a way that 
allows you to be as free from pain as pos-
sible. Balance is knowing when work has 
overtaken your life. Balance is knowing that 
your body as well as your mind and soul 
need nourishment. Balance is not living to 
excess in any one area of your life. Balance 
is as close to personal peace as you can get. 
This is what LAPs are talking about when 
we talk about lawyer well-being.

 The statistics are stark. Lawyers are the 
most unwell licensed professionals in the 
United States. Most of us live life out of any 
type of balance that makes sense. Many of 
us judge our success on the amount of mon-
ey we earn, the cases we win or the esteem 
in which we are held. Many of us use drugs 
and alcohol to relax or signal work time is 
over. Many of us excessively worry about 
the next deadline, closing the next client, 
reaching the next professional milestone. 
Failure to achieve quickly and often unreal-
istically, leads to a record rate of depression 
and even suicide. 
 Lawyer well-being is not about being 
perfect. It is certainly not about the multi-
million-dollar industry that promises a 
quick cure, a sure-fire recipe or a short cut 
to well-being. Lawyer well-being is about 
knowing what you need to be a reasonably 
happy, healthy professional, and making the 
changes to sustain what works. I know first-
hand that this is easier said than done.

 I’ve been home and isolated with my 
family since mid-March, just like everyone 
else. While at home, it struck me that I’ve 
had actual conversations with friends and 
family. These were long, unhurried conver-
sations with pauses to reflect and to laugh. 
What has often passed for meaningful con-
nection with my friends and family were 
quick texts, funny memes or “likes” on so-
cial media. Running to the next meeting, the 
next errand, the next commitment has been 
the focus of my life as a working mother for 
twenty years. Now, without places to rush 
off to, I have found time to sit and read a 
book, play board games with my kids and 
garden outside. To my astonishment, I find 
that I am not thinking about what I need to 
do next while focused on the task at hand, 
something I was constantly doing. I realize 
that most of my life, to this point, has been 
spent in contemplation of what I have to do, 

Lawyer Well-Being – It’s About Finding Balance

CONSTITUTION continued on page 6

WELL-BEINGcontinued on page 6

Opinions

ByJoseph D. Steinfield

You shall love your neighbor as yourself 
(Leviticus 19:9-18)

 In Schenck v. United States (1919), the 
Supreme Court upheld punishment for cir-
culating flyers urging men not to register 
for the draft. In that case, Justice Holmes 
famously wrote that freedom of speech 
does not include falsely shouting fire in a 
crowded theatre. He also said that “when 
a nation is at war” the government can im-
pose rules that would not be allowed “in 
time of peace.”
 Korematsu v. United States (1944) ap-
plied the same thinking to a different war. 
Justice Black’s opinion upheld internment 
of Japanese Americans on the grounds that 
“proper security measures” must be al-
lowed when “we are at war.” 
 Schenck is still on the books, though 
its precedential value is not what it once 
was, due to an enlarged understanding of 
the First Amendment following the Su-
preme Court’s 1964 New York Times v. 
Sullivan ruling, affirming the right to criti-
cize government. Thus in 1969, the First 
Circuit overruled the conviction of Dr. 
Benjamin Spock and others for signing a 
letter opposing the Vietnam War. And in 

“Striking the right 
balance between 
constitutional rights 
and public health 
necessitates a factual 
basis for governmental 
intrusion.”
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Letter to the Editor

Committee Corner

Editor’s Note: The Committee Corner is a new, ongoing New Hampshire Bar News 
feature that will allow Bar Members to learn more about how the Bar Association’s 
numerous committees function, and to gain  information about how to access the 
services provided by committees, such as free dispute resolution services, legisla-
tion tracking, and more.

 I am writing to thank New Hampshire’s 
bigger law firms for assisting the public, em-
ployers and especially all of us small firm 
attorneys in their guidance with information 
and protocols during the COVID-19 crisis.  I 
am most grateful for the webinars regarding 
COVID-19 protocols for employers, health 
information and the excellent speakers, in-
cluding expert business attorneys, consul-
tants and health care providers that the firms 
have gathered for the webinars.  My firm is 

very small, yet we have the same concerns 
and need for information as the large busi-
nesses to keep ourselves, our staff and our 
clients safe.  I watched excellent webinars 
from Bernstein Shur (with special thanks to 
my friend and colleague Kristin Mendoza), 
McLane Middleton and Devine Millimet.  
The webinars have incredibly knowledge-
able speakers, links to important information 
and kept me updated with the latest guidance 
on issues such as the PPP loans, health con-
cerns and guidance as to when and how to 
reopen my firm.  I know that these webinars 
take a great deal of planning and a huge do-
nation of time and effort from the attorneys 
and the speakers preparing for and conduct-
ing the webinars.  I want to thank those firms 
and their attorneys for helping me and my 
firm and for the dedication to assisting all of 
us during these unsure and difficult times.  

With much gratitude, 

Cathy Shanelaris
Shanelaris & Schirch, PLLC

By Katherine Hedges

 The New Lawyers Committee 
(“NLC”)’s mission is to support newer 
members of the New Hampshire Bar as they 
begin practice within the state. Our target 
audience includes both attorneys who have 
passed their first bar within the last few years 
and attorneys who have practiced for any 
length of time in other states but who have 
only become admitted to the New Hamp-
shire Bar within the last few years. The 
NLC focuses on providing programing, re-
sources, and networking for newer attorneys 
to make them feel welcome and assist them 
with building a successful practice in New 
Hampshire. Here are a few highlights of the 
projects that the NLC is currently working 
on:
 
 Traps for the Unwary
 Traps for the Unwary is a publica-
tion of the New Lawyers Committee that 
provides practice tips for newer members 
of New Hampshire Bar. The publication 

covers a wide range of practice areas. The 
NLC updates the publication every couple 
of years, and the NLC is currently working 
on an extensive revision, which will include 
some new practice areas. The prior version 
can be found at: https://www.nhbar.org/re-
sources/traps-for-the-unwary/. We expect 
to publish the new edition before the end of 
the Bar Year, so watch the website for the 
update.
 
 Volunteer Opportunities
 We believe that supporting residents of 
New Hampshire who are in need is an im-
portant part of being responsible members 
of the community. The NLC has hosted one 
month of Lawline for the last couple of years, 
which is a service that the New Hampshire 
Bar Association organizes to provide com-
munity members access to anonymous legal 
advice for one evening each month. 
 The NLC also regularly participates in 
the Walk Against Hunger to benefit Fami-
lies in Transition – New Horizons, and the 
NLC has organized a team again this year. 

Because of the COVID-19 pandemic, the 
walk has gone virtual this year but will still 
be occurring on May 17, 2020. While we 
will not be physically together this year, we 
invite the entire New Hampshire Bar to join 
us in supporting this great cause while com-
pleting a 5k walk in your neighborhood and 
maintaining social distancing. You can join 
our team by signing up at https://support.
fitnh.org/team/289579. Watch the New 
Hampshire Bar Association’s social media 
accounts for more details.
 

Ongoing and Upcoming Projects
 The NLC has enjoyed hosting a social 
after Midyear Meeting for the last few years, 
and we are currently planning a fun virtual 
event for newer lawyers to connect during 
social distancing. We look forward to mak-
ing an announcement about the event soon.
 The NLC also organizes and/or partici-
pates in a number of activities to welcome 
new attorneys to the bar. The NLC hosts 
small group dinners with newer lawyers 
and state and federal judges, which provides 
newer attorneys an opportunity to learn 
about the judiciary, get practice tips, and 
otherwise get to know the judges they will 
be appearing before. Representatives of the 
NLC also attend swearing-in ceremonies, 
and the group hosts a “Bench and Bar Meet 
and Greet” following the Practical Skills 
Course in December. This past year, we also 

held a successful “speed dating” style career 
panel that allowed attendees to directly in-
teract with the panelists, and we plan to host 
a similar event again next year. Although 
many of these events are currently on hold 
due to the pandemic, we are continuing our 
work and look forward to resuming these 
activities when it is safe to do so. 
 The NLC invites all members of the 
Bar to take advantage of our resources and 
programs. The President of the New Hamp-
shire Bar Association appoints members to 
the New Lawyers Committee in the Sum-
mer, and we are looking for a few new mem-
bers that are interested in becoming more 
involved with the Bar. If you may be inter-
ested, watch for the announcement seeking 
volunteers in the Bar News in the coming 
months, or reach out to me to find out more 
about participating.

Katherine Hedges is 
the Chair of the New 
Lawyers Committee. 
She  practices civil 
litigation and cor-
porate law at Hage 
Hodes Professional 
Association in Man-
chester, NH.

While the situation with COVID-19 evolves and you work through your 
own business continuity plans, we understand if you’re a bit unsettled by 
the uncertainty of current circumstances, as well as the possibility of miss-
ing out on cash flow. Our member benefit partners at LawPay understand 
the critical role that electronic payments will play as this situation evolves. 
 
With 15 years of experience supporting the legal community, LawPay 
is the industry standard in online payments. Their user-friendly solution 
makes it easy for lawyers to securely accept client credit card and eCheck 
payments online. 
 
Right now, LawPay has an exclusive offer for New Hampshire Bar As-
sociation members: open a new LawPay account by May 29th and receive 
3 months with no monthly fee + a $100 credit towards processing fees!
 
Learn more at LawPay.com/NHBA or call 1-888-491-7596.

Opinions in Bar News
 Unless otherwise indicated, opin-
ions expressed in letters or commentar-
ies published in Bar News are solely those 
of the authors, and do not necessarily re-
flect the policies of the New Hampshire 
Bar Association Board of Governors, the 
NHBA Communications Advisory Council 
or the NHBA staff. 

SUCCESSFULLY LITIGATING
EMPLOYMENT LAW CASES

Lauren S. Irwin, Heather M. Burns, Michael S. McGrath, and Brooke L. Shilo 

Our employment lawyers have extensive experience in employment 

litigation and are among the most respected and successful 

advocates in employment law in New Hampshire. We are dedicated 

to achieving the best possible results for our clients. 

10 Centre Street 
Concord, NH 03302-1090

law@uptonhatfield.com
www.uptonhatfield.com

WE ARE THE GRANITE STATE’S LAW FIRM™
Hillsborough
603.464.5578

Concord
603.224.7791

Portsmouth
603.436.7046  
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1819 Elm Street, Manchester, NH  (603) 627-1819  Fax: (603) 666-4227 www.arbd.com

We honor referral fees. Let’s work together for your 
clients’ Personal Injury and Medical Malpractice claims.

THE PRACTICE FOR MALPRACTICE.

THE ONLY FIRM IN NEW HAMPSHIRE WITH LAWYERS SELECTED AS 
2019 SUPERLAWYERS FOR PLAINTIFF PERSONAL INJURY MEDICAL MALPRACTICE 

Abramson, Brown & Dugan is pleased to announce that three of its attorneys were 
recently selected for inclusion in the 2019 edition of New England Super Lawyers 
Magazine. Super Lawyers is a “rating service of outstanding lawyers from more than 
70 practice areas who have attained a high-degree of peer recognition and professional 
achievement. The patented selection process includes independent research, peer 

nominations and peer evaluations. A designation of top-rated practicing attorneys selected through extensive evaluation.”

Abramson, Brown & Dugan is the only law firm in New Hampshire with lawyers selected as New England Super 
Lawyers in the practice areas of Personal Injury – Medical Malpractice on behalf of injured plaintiffs. Attorneys 
Mark Abramson, Kevin Dugan, and Holly Haines were         
each recognized for their work in these practice areas    
and are the only three attorneys to have been    
recognized in New Hampshire.

effective way to locate and isolate carriers 
of this highly transmissible disease. Just 
download an app and your contacts can be 
identified.
 Striking the right balance between 
constitutional rights and public health ne-
cessitates a factual basis for governmental 
intrusion. In his Binford decision, Judge 
Kissinger found that the Governor had sat-
isfied this requirement and, importantly, 
had limited the order to 21 days. The judge 
added that the order remained subject to 
further judicial review should circumstanc-
es change. On May 7, by contrast, Massa-

y Constitution from page 4
chusetts Federal Judge Douglas Woodlock 
overturned Governor Baker’s closing of 
gun shops for failure to provide a suffi-
cient factual basis for burdening Second 
Amendment rights. 
 Judge Kissinger upheld the Gover-
nor’s order, but a judge in Illinois overruled 
Gov. Pritzker’s stay-at-home order, and a 
Virginia judge overruled Gov. Northam’s 
order closing an indoor gun range. Repub-
lican lawmakers in Wisconsin are suing 
that state’s governor over his stay-at-home 
order, Californians are challenging restric-
tions, and dozens of other cases have been 
brought around the country. 
 Attorney General Barr has comment-
ed that “the Constitution is not suspended 

in times of crisis,” and he has directed all 
U.S. Attorneys to “be on the lookout” for 
orders that overreach. I agree with Barr’s 
constitutional sentiments, though probably 
not with how he would apply them. In a 
public health crisis such as that now af-
flicting the country, strict judicial scrutiny 
(not just a “rational basis”) serves as an im-
portant limitation but not one that cripples 
the emergency power of states to protect 
public health. Most constitutional rights 
are not absolute and must yield to an over-
riding governmental interest so long as re-
strictions are responsive to a demonstrated 
need, narrow in scope, and limited in time. 
 Government has an important role to 
play, but the Book of Leviticus and the 

New Testament as well (Luke 6:31) remind 
us that public health is not just about con-
stitutional line-drawing. How we treat each 
other has a lot to do with staying safe.

y Well-Being from page 4

what I didn’t do or what I should have done 
better, rather than focusing on what I am 
actually doing in the present moment. The 
irony is that I have spent hundreds of dollars 
to attend workshops, trainings and retreats 
to hear this message over and over again. 
I have learned the ancient wisdom that 
teaches “Without balance there is suffer-
ing.” I have learned the modern wisdom that 
teaches “Much of anxiety is created by not 
staying in the present moment.” I’ve heard 
these words, but I don’t think I’ve ever felt 
the actual meaning of them until now – here, 
in the stillness imposed by social distancing 
during a world-wide pandemic.
 Although I’ve been at the helm of the 
New Hampshire Lawyers Assistance Pro-
gram for over two years, I have not exactly 
been practicing what I preach. My life is 

more in balance than when I was a practic-
ing trial attorney, but I have continued living 
out of balance. I often do not pay enough 
attention to eating right and exercising regu-
larly. I get “too busy.” I worry excessively 
about just about everything – work, home, 
family – and many of these things I cannot 
control. This really hit home when I realized 
a few weeks into this period of isolation, I 
was living as if I were experiencing a de-
pressive episode without the actual depres-
sion. I was procrastinating, unfocused and 
unregimented. I did not really want to work 
to engage socially. I wanted to stay curled 
up on the couch watching Netflix or in my 
bed with a book instead of participating 
in my life. When this realization hit me, I 
spent a bit of time mulling it over. I now re-
alize that this time of isolation, painful as it 
can be at times, is actually a gift. I thought 
that just because there was nowhere to go, 
I didn’t have anything to do. I now real-

ize that much of what I viewed as primar-
ily important was simply noise. What “fills 
my cup” is time spent in nature, time spent 
in my garden, time connecting with friends 
and family, walking my dogs, connecting 
with my children and spending time alone 
resting or reading. It is interesting to me 
that nothing on this list mentions material 
gain, taking on pursuits solely for the pur-
pose of proving my worth to others or run-
ning around cramming in as much as I am 
humanly capable of doing in one day. Most 
of my time has been consumed with the lat-
ter at the expense of the former. Because I 
am taking better care of my real needs, I can 
schedule myself better, work more produc-
tively and connect meaningfully with more 
people. It has been quite an epiphany.
 I hope that in this moment in time, all 
lawyers can take time to reflect and under-
stand that lawyer well-being is vital to each 
and every one of us. It is not only vital for 

our individual health, but to our families, 
our workplaces, our communities and our 
profession. There must be no shame, stigma, 
or guilt in the pursuit of lawyer well-being. 
Lawyer well-being should be celebrated and 
emulated as it makes for happier, more pro-
ductive and more profitable lawyers. This is 
the goal of the ABA’s Lawyer Well-Being 
Week. My sincere hope is that at this mo-
ment in time, when the world has slowed 
and seemingly turned upside down, there 
will be individual epiphanies that lawyer 
well-being is essential. Only then can we 
have open, honest and productive conver-
sations about creating a professional atmo-
sphere that sustains the well-being of law-
yers and judges and create the framework to 
make it a real and lasting priority.

Terri Harrington is the Executive Director 
at New Hampshire Lawyers Assistance. She 
can be reached at t.harrignton@lapnh.org. 

Joseph D. Steinfield lives in Keene and 
Jaffrey. He spent the first 38 years of his 
legal career at Hill & Barlow in Boston. 
After that firm dissolved in 2002, he joined 
Prince Lobel Tye in Boston. He has been 
a full-time New Hampshire resident since 
2014 and maintains an office at 41 School 
Street in Keene. He is the Cheshire Coun-
ty representative to the New Hampshire 
Bar Association Board of Governors. He 
can be reached at joe@joesteinfield.com. 
Copyright 2020.
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By Cameron G. Shilling

 Video conferencing is critical for 
many lawyers and law firms to sustain our 
practices while working remotely during 
the public health crises. After the crisis 
ends it is likely we will continue to work 
remotely and use video conferencing 
more frequently than we did previously. 
As a result, this article concerning video 
conferencing and the next columns of the 
Cybersecurity Corner will address infor-
mation privacy and security issues inher-
ent in remote work.

Access Controls
 “Zoombombing” is the newest neolo-
gism in our lexicons, and the most com-
mon insecurity. The term derives from a 
prominent video conferencing application 
called Zoom. To participate in a video 
conference (Zoom, Skype, GoToMeet-
ing, Google Hangouts/Meet, Microsoft 
Teams, Cisco WebEx, etc.), the meeting 
organizer typically emails a link to attend-
ees. Without proper controls, the link can 
be used by a hacker to access the confer-
ence and disrupt the meeting by barraging 
participants with offensive content. That 
is Zoombombing.
 In addition to disrupting meetings, 
hackers acquire links to video conferenc-
es to steal the personal information (name 
and email) of participants as well as the 
valuable business information transmitted 
in the meetings. Intruders also may install 
malware on the computers and mobile de-
vices of participants, permitting them to 
steal the information on the devices, con-
trol the device cameras and microphones, 
and encrypt the devices for ransom.
 Most video conference applications 
have controls that can be configured to 
mitigate such risks. Meeting organizers 
should distribute invites with passwords 
and restrict or eliminate the ability of par-
ticipants to share content. Conferences 
also can be established with virtual wait-
ing rooms, permitting organizers to admit 
only intended participants, or as webinars 
rather than meetings, restricting the abil-

ity of attendees to distribute content and 
interact with each other.

Notice/Consent and Secure 
Retention

 Video conference applications com-
monly either automatically record or 
permit recording of the event. Given the 
sensitive client and other information we 
collect and disclose using this technology, 
such recording raises significant privacy 
and security issues.
 Privacy laws require us to notify par-
ticipants and (in some situations) obtain 
consent to collect, use, and disclose per-
sonal information acquired about them. 
State and federal wiretap laws also require 
consent to record and store audio and 
electronic communications.  As a result, 
meeting organizers should integrate an 
appropriate notice into all video confer-
ence invitations, technologically require 
consent from participants whenever meet-
ings are recorded, and obtain at least im-
plied consent from attendees of recorded 
webinars.
 Recorded events also should be se-
curely stored, and the applications permit 
a variety of different retention methods. 
Meeting organizers should ensure that the 
retention method is secure, including en-
cryption of the recordings and hard drives 
used to store them, and use of strong pass-
words and multi-factor authentication to 
access clouds and server networks that 
contain stored recordings. Additionally, 
participants should be technologically 
prevented from making their own person-
al recordings of meetings.

Due Diligence and Agreements
 Most video conference providers 
publicize instructions on their websites 
about how to configure the privacy and 
security controls inherent in their appli-
cations. Before using these applications, 
we must do due diligence to ensure that 
those controls are sufficient to meet our 
confidentiality and security obligations, 
and configure them appropriately. Some 
conference providers also will sign agree-

ments designed to comply with privacy 
and security laws as well as our ethical 
obligations.
 The public health crisis presents a 
multiplicity of challenges and risks for 
lawyers and law firms. As we increasingly 
adopt technologies like video conferenc-
ing to work remotely, we must implement 
appropriate measures to ensure that the 
use of these technologies does not endan-
ger the privacy or security of our clients 
or ourselves.

Cameron Shilling chairs McLane Mid-
dleton’s Information Privacy and Secu-

Video Conferences – How Can We Securely Meet Remotely?

The Bar News has launched this regular column devoted 
to cybersecurity and information privacy. Contact 
news@nhbar.org if you’d like to contribute an article 
on these critical issues facing the profession.

rity Practice Group. Founded in 2009, 
the firm’s group of 
three attorneys and 
a technology para-
legal assist busi-
nesses and private 
clients improve 
their information 
privacy and secu-
rity compliance, 
and address any se-
curity breaches or 
incidents that may 
occur.

Executive orders make it 
hard to cross borders? 

We can help.

Manchester, NH   Boston, MA   Naples, FL   Paris, France

Our focus is immigration law      
800.717.8472     goffwilson.com

In a world where it’s getting harder for your clients 
to move their employees from country to country,  

you need a global immigration partner that makes 
things easy. At GoffWilson, we have decades  

of experience getting employees exactly where you 
need them to go. It’s quicker, more efficient global 

immigration service–that just works.

Contact GoffWilson and put our team to work  
for your clients.

Robert Morrill
M E D I A T I O N

Experience & Understanding
You Can Use

603.828.8564
judge@bobmorrill.com       www.bobmorrill.com

155 Fleet Street, Portsmouth, NH 03801

Over 25 Years  
of Experience

vv
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NEW HAMPSHIRE BAR ASSOCIATION
2020 Annual Business Meeting

June 19th – 2:00 PM

REMOTE 
Please contact Debbie Hawkins for more information

dhawkins@nhbar.org
715-3269

 President Edward D. Philpot, Jr.  - Presiding

AGENDA

1. Call to Order                                                                                  
 
2. Secretary’s Report                                                                              
 

• Draft Minutes of the 2020 Midyear Membership Business Meeting for 
approval

3. Old Business                                                                                  

4. New Business  – Vote on Proposed Bylaws Changes                                                                               

• Vote on proposed amendment to NHBA Bylaws Article IV Section 7
 (This is a housekeeping change to correct an oversight when the 

membership of the Finance Committee was revised in a bylaws change 
adopted in June of 2019.)

• Vote on proposed amendment to NHBA Bylaws Article VI Section 4
 (This proposed change adds the Law Related Education Committee as 

a Standing Committee of the NHBA.)

• Vote on proposed amendment to NHBA Bylaws Article IX Section 5 
and  6 

 (This is a change proposed to remedy the logistical difficulty posed 
by this requirement, which has not been successfully met since it was 
adopted.)  

5.  Board of Governors Recognition and Passing of the Gavel

6. Adjournment                                                                                 

NEW HAMPSHIRE BAR ASSOCIATION

2020 Midyear Business Meeting DRAFT Minutes
Friday, February 21, 2020

12:00 p.m.
Doubletree by Hilton Downtown   Manchester, NH

 

1. Call to Order         Edward D. Philpot, Jr., President 

The 2020 Midyear Business meeting was called to order at 12:15 p.m. on Friday, 
February 21, 2020 by Bar Association President Edward D. Philpot, Jr., who 
presided over the meeting. 

2. Necrology   A Few Moments of Silence          Robert R. Howard III
 for Deceased Members of the Legal Community  

A moment of silence was observed while names were read by Bar Association 
Secretary Robert R. Howard III.

3. Secretary’s Report             Robert R. Howard III

Minutes of the Annual Business Meeting – Friday, June 28, 2019 were approved as 
presented.

4. Old Business         Edward D. Philpot, Jr., President

 There was no old business to discuss.

5. New Business        Edward D. Philpot, Jr., President 

 There was no new business to discuss.

6. Adjournment                             Edward D. Philpot, Jr., President

The February 21, 2020 business meeting was adjourned at 12:30 p.m.

Respectfully submitted,
Deborah J. Hawkins, for 
Robert R. Howard, III, Secretary

Let Us Help You Win Your Case
Two lawyers, Nicholas C. Rowley and Benjamin R. Novotny, 
are here to help you obtain justice for your clients.  

Nick and Ben have demonstrated the ability to learn cases 
with little notice. Their involvement in severe personal injury 
and medical malpractice cases is proven to significantly 
increase claim value. Their results speak for themselves.  

Combined, they have achieved well over $1.5 Billion in jury 
verdicts and settlements on behalf of their clients. 

 Call today for a free consultation or a second opinion 866-TL4J-LAW 

August - October 2019 Verdicts & Settlements*

421 West Water Street, 3rd FL                 Decorah, IA  52101                 (563) 382-5071 main office                 tl4j.com             No fee unless we win               

Offer before 
Nick and/or Ben 

Invovlement
Case Information Result*

OFFER 
$0

Medical Malpractice (MA) 
Mother suffered stroke after 
giving birth 

VERDICT 
$35.4 MILLION

OFFER 
$1.35 MILLION

Medical Malpractice (IA) 
Failure to administer Epinephrine 
after anaphylactic reaction to 
contrast dye 

VERDICT 
$29.5 MILLION

OFFER 
$350,000

Medical Malpractice (IA) 
Unnecessary prostate surgery   

VERDICT 
$12.25 MILLION

OFFER 
$1.75 MILLION

Medical Malpractice (IA) 
Overdose of Pitocin leads to 
neonatal seizures  

SETTLEMENT 
$9 MILLION

OFFER 
$2 MILLION

Medical Malpractice (IA) 
Delay in treatment of cauda 
equina syndrome

SETTLEMENT 
$6.5 MILLION

OFFER 
$15,000

Medical Malpractice (IA) 
Vasectomy performed instead of 
circumcision  

VERDICT 
$2 MILLION

*View additional verdicts and settlements at tl4j.com
Rowley and Novotny have a nationwide law practice 
and look forward to helping you win your case.
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ARTICLE VI -  SECTION 4 – PROPOSED BYLAWS REVISION

(This is a change proposed to remedy the logistical difficulty posed by this requirement, 
which has not been successfully met since it was adopted. The signature requirement 
was changed so that any active member can sign the petition, not just out of state mem-
bers.)  

Nomination and Election of Governors and Officers

 Section 4.  Out-of-State Governor.  Nominations for Out-of-State Governor shall be 
made by Petition signed by any twenty-five (25) or more active members of the Associa-
tion..  Petitions shall be filed with the Association no later than March 1. Any nominee 
for out-of-state governor shall be Active membership status in the Association. If no valid 
petition is submitted, the position may remain vacant or be filled by the Board of Gover-
nors, at their option. 

Adopted by NHBA Board of Governors May 4, 2020

ARTICLE IX – SECTION 5 AND 6 – PROPOSED BYLAWS REVISION

(This proposed change adds the Law Related Education Committee as a Standing Com-
mittee of the NHBA. The other items in this section were renumbered.)

 Committees, Task Forces or Other Work Groups

 Section 5.  Standing Committees.  There shall be Standing Committees on:
 
 Continuing Legal Education  Gender Equality
 Cooperation with the Courts  Lawyer Referral Services
 Dispute Resolution   Law Related Education
 Ethics    Legislation
 Finance    New Lawyers

 Section 6.  Jurisdictions of Standing Committees.  The jurisdiction and special ten-
ures of Standing Committees shall be as follows:

 (h)    Law Related Education Committee. This committee shall oversee and take 
necessary action to engage lawyers and judges in activities to further civics education and 
information for both students and adults in New Hampshire. This shall include but not be 

ARTICLE IV SECTION 7 – PROPOSED BYLAWS REVISION

(This is a housekeeping change to correct an oversight when the membership of the Fi-
nance Committee was revised in a bylaws change adopted in June of 2019. The immedi-
ate past president no longer serves on the Finance Committee.)

Immediate Past President Duties 
The Finance committee membership was changed in June of 2019 to eliminate the Im-
mediate Past President seat on the Finance Committee, but this edit was missed.

Section 7.  Immediate Past President.  The Immediate Past President shall perform such 
duties as shall from time to time be assigned by the President or by the Board of Gover-
nors. 

Adopted by NHBA  Board of Governors May 4, 2020

limited to programs for students, facilitating involvement of the Bench and Bar in school 
programs, coordinating teacher education and involvement in civics programs, coordinat-
ing with appropriate groups and/or organizations regarding civics education, and general 
education of adults on civics programs.
 (i)   Legislation Committee.  This committee carefully and thoroughly monitors leg-
islative developments within the state. The Committee reviews legislation pending before 
the New Hampshire Legislature to determine if the proposal affects the administration 
of justice, the composition and operation of the courts, the practice of law or the legal 
profession. If a pending bill is found to fall within one of these categories, the Committee 
then determines if the bill is of significant interest to the Bar membership as a whole. The 
Committee also considers whether there is substantial unanimity within the Bar on any 
bill under consideration and is expected to exercise circumspection in all its deliberations 
prior to making any legislative recommendations to the Board of Governors.  
 (j)  New Lawyers Committee.  This committee monitors the integration of newly 
admitted members of the Bar into both the Association and the legal profession and plans 
meetings, provides materials, and educational and social programs to assist new admit-
tees and make them feel welcome to the Bar Association. It also oversees the operation of 
the Bar’s Mentor Program for new admittees.  The New Lawyers Committee is the New 
Hampshire affiliate of the American Bar Association Young Lawyers Division. 

Adopted by the NHBA Board of Governors February 20, 2020

Proposed Amendments to NHBA Bylaws

LUBIN & MEYER’S strength lies in its demonstrated record of consistently obtaining 
more multi-million-dollar verdicts and settlements in the areas of medical malpractice 
and catastrophic personal injury law than any other law firm in the region. 

In just the first 10 months of 2019, Lubin & Meyer achieved over $150 million on 
behalf of its clients in Massachusetts, New Hampshire and Rhode Island.

WITH A PROVEN RECORD of delivering the top results, Lubin & Meyer would 
welcome the opportunity to provide your client with an initial evaluation or a second 
opinion without cost. Lubin & Meyer works on a referral fee basis.

Lubin & Meyer pc 
100 City Hall Plaza, Boston, MA  02108
Attorneys licensed in MA, NH and RI
Call (617) 720-4447        lubinandmeyer.com 

Notable Highlights of 2019

Wrongful death settlement         $12,000,000.00

Radiology error verdict         $11,500,000.00

Post-surgical infection verdict        $10,700,000.00

Product liability settlement                        $8,900,000.00

Birth injury settlement                         $7,500,000.00

Surgical error settlement                         $5,100,000.00

Surgical error settlement                        $5,000,000.00

Post-surgical infection settlement           $4,000,000.00

Wrongful death verdict                        $3,750,000.00

Neurological birth injury settlement          $3,500,000.00

View more case results at lubinandmeyer.com

IN 2019  
$150M+ RECOVERED

The Leader in Medical Malpractice and Personal Injury Law
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BAR FOUNDATION NEWS
NEW HAMPSHIRE

By Scott Harris

 The New Hampshire Bar Foundation, 
along with the rest of the Bar, has weath-
ered economic crises in the past.  With your 
help, the Bar Foundation will emerge and 
continue to provide essential leadership 
and funding for legal aid in New Hamp-
shire.   
 Since its founding, the Bar Founda-
tion has been the philanthropic choice for 
so many New Hampshire lawyers and law 
firms.  Key to our work, the Bar Founda-
tion has been a steward of the Interest on 
Lawyers Trust Accounts program (IOLTA).  
The sustained effort of our Bar Foundation 
has generated just short of $38 million in 
financial support for legal services and 
other charitable projects in New Hamp-
shire.  At present, there are more than 50 
banks and credit unions holding over 1,200 
accounts that participate in IOLTA.  In the 
six years beginning in 2010 and continuing 
through 2015, these financial institutions 
paid $4.8 million more than market rate in-
terest. The Bar Foundation, with an active 
and engaged Board and strong community 

presence, worked 
to foster this result. 
In fact, New Hamp-
shire led the region 
in the number pay-
ing above-market in-
terest at a time when 
interest rates were 
falling.      
 Civil legal aid 
is a lifeline for low-
income families fac-

ing civil legal prob-
lems. Their work focuses on basic human 
needs such as access to shelter, nutrition, 
or healthcare, and provides critical help to 
navigate the web of complex local, state, 
and federal programs intended to help lift 
low-income families out of poverty. Those 
receiving civil legal aid include veterans 
improperly denied benefits, families fac-
ing a wrongful eviction, victims of domes-
tic abuse seeking civil protection orders, 
neglected and abused children impacted 
by the opioid crisis, as well as seniors who 
have fallen victim to financial exploita-
tion.  With the highest unemployment on 

record since the Great Depression, indi-
viduals required to shelter at home, parks 
and schools closed, and no definite end in 
sight, this lifeline has never been more im-
portant. 
 Taking 2015 as a sample year, the 
Bar Foundation granted $562,000 to New 
Hampshire Legal Assistance that, in turn, 
was able to serve almost 7,100 low income 
individuals and their families. The Foun-
dation contributed $192,000 to the New 
Hampshire Bar Association’s Pro Bono 
Program that then enabled 1,786 attorneys 
to provide legal representation to those 
who would otherwise have had to attempt 
to fend for their legal rights and those of 
their families on their own. The Bar Foun-
dation also provided grants to the Disabil-
ity Rights Center to advocate for children’s 
emotional and behavioral health, the Legal 
Advice and Referral Center, the Domestic 
Violence Emergency Project and the Re-
duced-Fee Referral Program to facilitate 
their critical services.   
 With the current economic crisis 
caused by Covid-19 pandemic, the finan-
cial institutions’ ability to continue to pay 

interest at above-market rates thereby en-
abling crucial increased IOLTA funding 
has been imperiled. The Bar Foundation is 
working closely with these financial insti-
tutions to encourage them to keep their vi-
tal community support in place. This likely 
will not be enough. While we understand 
that lawyers have been hit by this pandem-
ic as hard as any sector, for those who are 
able, we urge you to support the Bar Foun-
dation so that together we can continue to 
support the much needed civil legal servic-
es. We hope you can help.   
 Until we can come together again in 
person, please know the New Hampshire 
Bar Foundation continues to work on be-
half of all New Hampshire lawyers and 
will do all we can to be a careful steward 
of these essential IOLTA resources.  As 
always, if any of you have ideas or want 
to help in our effort, please reach out. Stay 
safe and be well.

Scott Harris is a director at McLane Mid-
dleton’s Litigation Department. He has 
tried cases in state and federal courts for 
over fifteen years. 

Bar Foundation Urges Support During Hard Times

NH Bar Foundation 2020 Annual Appeal

Thank 
You

You Make the Difference

“injustice anywhere is a threat  
to justice everywhere.”  
— Martin Luther King Jr.

NEW HAMPSHIRE 
BAR FOUNDATION

Strengthening Justice for All

Your donation  
directly impacts the 
lives of NH residents. 

Budgeting your 
Support Just Got 
Easier. 
Become a Sustaining Donor 
for as little as the cost of a cup 
of coffee each day and help 
us strengthen access to justice 
for the most vulnerable in our 
communities. 
When you sign up to make a monthly 
donation straight from your debit or  
credit card, we will send you an official 
NHBF “Mug Club” gift. 

With a donation of  
between $10 to $99  
a month, you will  
receive a ceramic mug 
emblazoned with the  
NH Bar Foundation logo  
and a fun cartoon

Or, with a donation of 
$100 or more a month, 
you will receive a 
stunning Simon Pearce 
coffee mug etched with 

the NH Bar Foundation logo. 

Join the Mug Club today  
and take your morning cup  
of coffee from satisfying  
to fulfilling. 

*image is subject to change

Support  
Vital Programs

“The New Hampshire Bar Foundation remains committed to funding 
vital programs providing access to justice to our most vulnerable  
New Hampshire citizens during COVID-19. With most of our upcoming 
fundraising events postponed, there will be a gap in funding for the 
important grants we typically offer to necessary community programs.  
 Now more than ever, New Hampshire citizens need your  
 support. The New Hampshire legal community is one that  
 can overcome great challenges and obstacles together,    
                   and your generous support during these   
     challenging times is vital.”

Donations can be made online at nhbarfoundation.org
or call us at 603-715-3210
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In Memoriam

John V. Daly
August 15, 1945 - February 7, 2020

 John was born in New York, New 
York in 1945. A 1967 graduate of Niaga-
ra University, he received his Juris Doc-
tor degree from St. 
John’s University 
School of Law in 
1971. While in law 
school, he worked 
as a legal research 
and writing teach-
ing assistant, and as 
an editor for the St. 
John’s Law Review. 
He was awarded the 
St. Thomas More 
scholarship for aca-
demic achievement in 1970-1971.
 John was admitted to the New York 
Bar in 1972 and the New Hampshire Bar 
in 1980.
 After graduating from law school, he 
served as an officer in the United States 
Army and then was associated with the 
New York law firm of Cole & Deitz. From 
1977 to 1979, he was the assistant counsel 
for Bankers Trust Company in New York.
 John moved to New Hampshire in 
1979 with his wife Virginia and his daugh-
ter Sara to manage the Campton, New 
Hampshire office for Sanders and McDer-
mott. They later relocated to Exeter, and in 
1981 his daughter Kathleen was born.
 He became a shareholder and director 
of Sanders and McDermott in 1982, served 
on the firm’s Executive Committee, and 
eventually became Managing Partner.
 John felt strongly about volunteering 
in his community and in particular worked 
hard to make affordable housing avail-
able in the Seacoast, New Hampshire area. 
While at Sanders and McDermott, he rep-
resented the Housing Partnership Pro Bono 
for 12 years. In 1993, John was honored 
with the Housing Partnership’s Commu-
nity Service Award from Director Anne 
Rugg.
 During this time, he also chaired the 
New Hampshire Bar Association Lawyer-
to-Lawyer Dispute Resolution Committee, 
a forum for resolving disputes between Bar 
members. He was also a Director of the 
Board for Hampton Economic Develop-
ment Corporation. And most recently, John 
was Chairman of the Zoning Board of Ad-
justment for the town of East Kingston.
 John began his private practice in 
Exeter in 2011, where he worked and 
remained active in his Exeter and East 
Kingston communities until the end of his 
life.
 Throughout his career, John belonged 
to and remained involved with the New 
Hampshire Bar Association, the Rocking-
ham County Bar Association, The New 
York State Bar Association, the American 
Bar Association, and the Association of the 
Bar of the City of New York.
 John is survived by his wife of 50 
years Virginia, daughter Dr. Kathleen Lau-
ra Daly of Providence, Rhode Island, and 
Sara Mary Daly and her partner Benjamin 
Sutch of Etchingham, UK.
 His living family includes nieces Bar-
bara Lozano of North Brunswick, New Jer-
sey, and her daughter and husband Chrissy 
and Shaun Barre of North Brunswick, New 
Jersey; Virginia Romano of Hilton Head, 
South Carolina, and her children Avery 
and Anthony; and niece Theresa Passeti of 
New York.
 He was predeceased by his parents Jo-
seph and Marcella Daly, and sisters Mary, 

Evelyn, and Eileen Daly.
 Visiting hours were held at Stock-
bridge Funeral Home, Epping Road, Ex-
eter, New Hampshire on Thursday, Febru-
ary 13.
 In Lieu of flowers, donations may be 
made to Dana Farber Cancer Institute or 
Rockingham County VNS and Hospice.

Nancy A. Papademas, Esq.
(September 10, 1951 - August 14, 2019)

 Lyme, NH: Nancy A. Papademas, 67, 
passed quickly, in her husband’s arms, at 
their home in Lyme, 
NH, after a long ill-
ness.
 She was born 
in Nashua, NH, and 
raised by her par-
ents, George and 
Mary Papademas, 
and her many aun-
ties. She moved to 
Lebanon, NH at the 
age of 5. She gradu-
ated from Lebanon 
High School in 1969. She then attended 
Dartmouth College in the initial years of 
them going co-ed, though she received her 
degree in Archeology from the University 
of Vermont. She went on to get her Juris 
Doctor from the Vermont Law School. 
She then practiced law in Lebanon NH, 
taking over her father’s law practice. She 
was among the first 200 women to prac-
tice law in the state of New Hampshire. 
She is survived by her daughter, Calla Mae 
Papademas, her husband, Tim Odell, her 
two sisters, Diana Papademas and Linda 
Papademas, and her sponsored child from 
Dominica, Macy Riviere.
 Nancy was a very loving and generous 
soul. She was known and adored by many. 
None that met her ever forgot her. She sang 
for many years with the Thetford Chamber 
Singers, and aloud quite often, wherever 
she was. She was never afraid to speak 
her mind, and came to the aid of anyone, 
regardless of their social, financial or reli-
gious beliefs. 
 She enjoyed traveling, meeting new 
people and having deep conversations 
about everything and nothing. She enjoyed 
traveling to the Caribbean and fell in love 
with the island of Dominica.
  There will be a memorial at the First 
Congregational Church in Thetford, VT on 
Saturday, September 14th at 11:00 AM. A 
reception will be held at her home in Lyme, 
NH following the service until 6:00 PM. In 
lieu of flowers, donations to the church are 
encouraged.

David Merson Prolman

 David Merson Prolman of Naples, FL 
and New York City died at Avow Hospice 
on April 28, 2020 
after a long struggle 
with Alzheimer’s 
Disease. He was 
born in 1936 in 
Laconia, NH, son 
of Louis and Polly 
Merson Prolman.
 David attended 
the University of 
Maine, followed by 
service in the US 
Army. A proud vet-
eran, he made lifelong friends with several 
of his army buddies.
 After the army, David went to work in 
Maine at his parent’s small summer resort, 

the Martha Washington Inn. Many of the 
siblings’ best anecdotes recalled their days 
working long hours at the inn and their fru-
gal father joking, “I raised my own help.”
 David continued his education at Bab-
son College and Boston University Law 
School. He practiced law with the Leonard 
and Leonard firm in Nashua, sat as Nashua 
District Court Judge, and was president 
of the Nashua Bar Association. He was a 
founder of the Colonial Trust Company 
and chair of the board of directors of Rivier 
College.
 David then switched gears, joining 
with client and friend John Stabile to create 
a successful real estate development part-
nership in southern NH.
 In addition to his professional career, 
David took on the mission of getting per-
secuted Jews out of Russia. Through a 
chance meeting, David enlisted the assis-
tance of a NY Congressman and facilitated 
the challenging process of bringing dozens 
of families to New Hampshire. He and his 
brother Earl, along with volunteers from 
Nashua’s Temple Beth Abraham, found 
them jobs, housing, transportation, educa-
tion, and health services.
 Later on, lured by the promise of 
balmy breezes and beautiful beaches, Da-
vid and his wife Marjorie moved to Na-
ples, where he soon began his mediation 
practice, Mediation Resolution. David’s 
late-in-life career may have been his most 
satisfying. He loved mediation; working 
with outstanding colleagues on memorable 
cases. Considered fair-minded, and highly 
regarded by members of the legal com-
munity, David mediated over 5,000 cases 

throughout Florida.
 David enjoyed his many travels with 
friends, but none more so than with his 
grandchildren, Alex and Cameron. To-
gether with Marjorie, the foursome shared 
adventures throughout the world.
 David always lived life fully. He cher-
ished his family and wide circle of friends. 
He loved meeting people. We remember 
his warmth and charm, generous spirit, in-
telligence, and especially, his tan.
 He will be mourned and missed by 
Marjorie; son Andrew Prolman and daugh-
ter-in-law Peg of Manchester, NH; daugh-
ter Susan Prolman of Washington, DC; 
son Charles of Brookline, MA; grandsons 
Alex Prolman of Durham, NC and Cam-
eron Prolman and partner Sera Stackpole 
of Somerville, MA; brother Norman Prol-
man and wife Karin of Framingham, MA; 
brother Earl Prolman and partner Barbara 
Drukman of Naples and Nashua; brother-
in-law Fred McManus and wife Linda of 
Naples; and many cousins, nieces, and 
nephews. He was predeceased by sister 
Arlene Oppenheim of Barnstable, MA and 
sister-in-law Marilyn Prolman of Nashua.
 Due to the Coronavirus pandemic, a 
memorial will be held at McSorley’s Old 
Ale House a later time. Donation in Da-
vid’s name may be made to the Alzheim-
er’s Support Network, 660 Tamiami Trail 
North #21, Naples, Florida 34102 (http://
www.alzsupport.net/Donate.html).

In memory of our colleagues, the NHBA 
Board of Governors has made a contri-
bution to the NH Bar Foundation.

Stay Connected

Kathy Fortin and Arthur Greene

Many of us are looking for ways to brainstorm with trusted 
colleagues and/or just relax with professional friends.

Wednesday, June 3, noon-1PM
The Effects of the Coronavirus on Law Firms  

Feel free to check it out and come and go as you please.

Join Our Virtual Discussions
Arthur and Kathy will be hosting informal Zoom discussions 

monthly on topics of interest to small and midsized law firms.

For access: Zoom ID 543-794-7568  password: Connect2020
Or contact us for an invitation: kwf@arthurggreene.com 

603.471.0606  l  www.arthurggreene.com
3 Executive Park Drive l  Bedford, NH 03110
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Presented to the Board of Governors April 6, 2020. The fol-
lowing changes are effective in 2020 unless otherwise noted. 

Active to INACTIVE
White, Tania, Quincy, Mass. (Feb. 12) 
Carroll, Robert, Lutherville Timonium, Md. (Feb. 27) 
McClure, James, Middleburg, Va. (Feb. 25) 
Belli, Mollie, Georgetown, Mass. (March 5)   

Active to INACTIVE RETIRED
Rundles, Janice, Lee, NH (Feb. 11) 
Bryk, William, Antrim, NH (Feb. 14) 
Lehman, Michael, Boulder, Colo. (March 1)   

Active to DECEASED
Parnell, William, Palm City, Fla. (Feb. 21) 
Newman, John, White River Jct, Vt. (March 15) 
  

Inactive to ACTIVE
Hassey, Andrew, Boston, Mass.(Feb. 5) 
Foor, Jennifer, Concord, NH (Feb. 10) 
Lawrence, Malinda, Edgewater, MD (Feb. 19) 
Wilschek, Joslyn, Montpelier, Vt. (March 12) 
Hendrick, Deirdre, Annapolis, Md. (March 13) 
Tine, Andrew, Barrington, RI (March 23)   

Inactive Retired to ACTIVE
Bunker, Steve, Franklin, NH (Feb. 27)   

Honorary Active to DECEASED
DeGrandpre, Charles, Portsmouth, NH (Feb. 12) 
  

Honorary Inactive to DECEASED
Williams, Edward, Exeter, NH (June 29) 
Bean, Arthur, Deerfield, NH (Feb. 23) 
Barto, Sr, John, Pittsfield, NH (Feb. 2)   

Suspended to ACTIVE
Fitzgerald, Desmond, Newton, Mass. (Feb. 12) 
Nicolai, Paul, Springfield, Mass. (March 10)   

Suspended to INACTIVE
Fay, Melissa, Newburyport, Mass. (Dec. 19, 2019) 
Hanson, Jennifer, Wakefield, Mass. (Dec. 20, 2019) 

Membership Status Changes
  

Suspended to RESIGNED
Perry, Donna, Tampa, Fla. (Feb. 5) 
  

Suspended to DECEASED
Rinden, Paul, Concord, NH (Feb. 21) 

Presented to the Board of Governors May 4, 2020. The fol-
lowing changes are effective in 2020 unless otherwise noted. 

Active to INACTIVE
Weiland, Kasey, Bow, NH (March 13)
 

*Active to HONORARY ACTIVE
Boesch, William, Portsmouth, NH (April 22)
Castaldo, Neil, Hanover, NH (April 22)
Craig, Thomas, Manchester, NH (April 22)
Dane, Henry, Concord, Mass. (April 22)
DePuy, R. David, Manchester, NH (April 22)
Jette, Ernest, Nashua, NH (April 22)
Leahy, Mary, Portsmouth, NH (April 22)
Little, Jr., Curtis, Manchester, NH (April 22)
Mitchell, Walter, Laconia, NH (April 22)
Murray, Jr., Vincent, Milton, Mass. (April 22)
Pancoast, Thomas, Littleton, NH (April 22)
Scheffy, Brackett, Bradford, NH (April 22)
Scott, William, Portsmouth, NH (April 22)
Silber, Norman, Gilford, NH (April 22)
Westergren, Gary, Laconia, NH (April 22)
Fink, Peter, Boston, Mass. (April 22)
 

Active to INACTIVE RETIRED
Sherwood, Daniel, Melissa, TX (March 27)
Rodier, James, Hampton, NH (March 31)
Haller, Martin, Boston, Mass. (April 15)
 

Inactive to ACTIVE
Fay, Melissa, Newburyport, Mass. (April 1)
Volpe, Richard, Enfield, Conn. (April 10)
 

*Inactive to HONORARY INACTIVE
Bull, Nick, Center Lovell, Maine (April 22)
Conti, Samuel, Frenchtown, NJ (April 22)
Houde, Paul, Nashua, NH (April 22)

Swenson, Kurt, Hopkinton, NH (April 22)
Cullen, R. Laurence, Freeport, Maine (April 22)
 

Inactive to INACTIVE RETIRED
Goddard, Jr., Claude, Meredith, NH (April 15)
 

Inactive to DECEASED
Papademas, Nancy, Lyme, NH (Aug. 14, 2019)
 

Inactive to RESIGNED
Votta, Joseph, Providence, RI (April 6)
 
*Inactive Retired to HONORARY INACTIVE 
Burling, Peter, Cornish, NH (April 22)
Crean, Daniel, Pembroke, NH (April 22)
Dye, Christopher, Plainfield, NH (April 22)
Farrington, Samuel, Chocorua, NH (April 22)
Hammond, Thomas, Manchester, NH (April 22)
Mullaney, Stanley, Durham, NH (April 22)
Muller, Daniel, Bedford, NH (April 22)
Murphy, Edmund, Manchester, NH (April 22)
O’Shaughnessy, Daniel, Manchester, NH (April 22)
Richardson, Gary, Hopkinton, NH (April 22)
Platto, Charles, New York, NY (April 22)
Therrien, Richard, Pembroke, NH (April 22)
Tower, David, Rindge, NH (April 22)
Galway, Richard, Bedford, NH (April 22)
Townley-Tilson, W. H., Concord, NH (April 22)
Vaughn, Mark, Bedford, NH (April 22)
Ryan, John, Silver Spring, Md. (April 22)
Kerr, III, Thomas, Pittsburgh, Pa. (April 22)
 

Judicial to HONORARY ACTIVE
Cyr, John, Littleton, NH (April 22)
 

Suspended to INACTIVE
Caiazza, Christina, Wilmington, Mass. (March 30)
McConaghy, Jeanine, Barrington, RI (March 30)
Votta, Joseph, Providence, RI (March 30)
 
*Those members that have reached their 50th Anniversary 
of their first admission to the Bar of this or any other state 
become an Honorary Active or Honorary Inactive Member 
of the Association. 

 The NH Bar Association would like to give a huge 
thanks to all the attorneys who volunteered their services 
and their landline phones for our Lawline event on April 
8th, 2020. Attorneys L. Phillips Runyon III, Gena Laval-
lee, Holly Vietzke-Lynch, Teresa Mahoney Mullen, Cathy 
McKay, David Semantis, Sarah Paris, Emma Stilson, and 
Kate Morneau all volunteered remotely and fielded about 
35 calls from the public. Calls were taken on a variety of 
legal issues, including family law, probate, debt collec-
tions, and landlord/tenant.

Lawline Thanks
 Lawline is held on the second Wednesday of each 
month from 6:00 pm to 8:00 pm. The Bar forwards phone 
calls from people who are looking for general legal ad-
vice and information to the Lawline host’s office, and the 
host assembles a small group of volunteers to answer them 
for two hours. The Bar also provides a light dinner for all 
volunteers. For more information or to volunteer to host a 
Lawline event, please contact NHBA Lawline Coordinator 
Eryon Greenburg at egreenburg@nhbar.org.

(Left to Right): Attorneys Sarah Paris, and Emma Stilson of Morneau Law on a video call and Gena Lavallee of McLane 
Middleton.  Attorney Holly Vietzke-Lynch

Attorney David Semantis
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MEMBER BENEFIT SPOTLIGHT

By Jack Newton

 COVID-19 has initiated massive waves of change across 
daily life as we know it, leaving a deep and lasting impact on 
virtually every industry. Lawyers and legal professionals that 
had hesitated to adopt technology in the past were suddenly 
forced to rapidly adapt to this new reality, or be faced with 
irrelevance or failure. A transformation of the legal industry 
we might have expected to take place over the next five to 
ten years is now taking place over the course of the coming 
weeks and months.
 Law firms that have found ways of adapting to this new 
reality are well-positioned to navigate the forthcoming trans-
formation of the legal market and the broader economy. For 
firms that haven’t yet switched to a solution that lets them 
work from home and in a fully distributed fashion, it’s not too 
late: Change is still entirely possible.
 No matter what stage your law firm is currently at, there 
are a myriad of personal and professional challenges those in 
our community are currently facing. And with more ahead, 
it’s more important than ever to lead with empathy—for our-
selves, for our clients, and for our colleagues.
 This has been a key theme across many of the interviews 
I’ve conducted for Clio’s Daily Matters podcast. Multiple 
guests, including Mike Whelan of Lawyer Forward and Katy 
Goshtasbi of Puris Consulting, spoke about the importance of 
focusing on the human side of law as we continue to grapple 
with COVID-19. Staying human, vulnerable, and above all, 
connected during this time will help us to adapt and move 
forward as an industry. No where was this more poignant 
than in my recent interview with David Lat, Founding Editor 
of Above the Law, Managing Director at Lateral Link, and 
recent survivor of an extremely serious case of COVID-19.
 Leading with empathy will yield concrete benefits that 
will help your law firm during this time. For example, em-
pathy will help law firms get laser-focused on what clients 
actually want out of their legal experiences, so that they’re 
not wasting precious time or money on anything else. Stop 

asking clients for checks and spending time chasing down 
payments when it’s simpler and safer for your clients to pay 
their bills online via credit card.
 At the same time, an empathetic approach will help law 
firms do what’s right for the health and financial wellbeing of 
their families, staff. Now more than ever, law firms must re-
member that taking a client-centered approach does not mean 
taking a client first approach—your business must be taken 
care of so that you can serve clients and keep law firms run-
ning.
 Perhaps this means you ask your clients to top up their 
retainers sooner than you normally would to keep cash flow 
protected at your firm, as Erin Levine of Levine Family 
Law and Hello Divorce shared she’d done in Episode 2 of 
Daily Matters. Certainly, many of your clients are likely fac-
ing their own financial difficulties during this time. But you 
won’t know what’s possible until you ask; many consumers 
and businesses are happy to find ways of supporting those in 
need.
 For those in the legal industry who have already adopted 
cloud-based technology and have adapted well to working 
from home: this is your moment to lead with empathy for 
your less technologically inclined counterparts. COVID-19 
triggered a mass migration to the cloud for law firms, and 
while it’s clear that the legal industry needs the adaptability 

provided by the cloud long term, this transition will happen 
more smoothly for some than for others. The faster we can 
get each other up and running, the better.
 This is the time to encourage those moving to the cloud 
for the first time. Maybe this means you share your successes 
online so that others can learn from them. Be bold, as know-
ing it can work may be the encouragement your colleagues 
need. Take care of yourself first, but if you’re able, consider 
meeting with another lawyer you know who’s struggling to 
answer some of their technology questions—you just might 
make a significant difference in the health of their law firm 
long term.
 Finally, if your law firm is struggling to adapt to a dis-
tributed work reality, lead with empathy for yourself. The 
best time to adopt cloud-based technology at your law firm 
was several years ago, but the second best time is today. Fo-
cus on the future.
 It certainly won’t happen overnight, but stay determined 
and persistent, and you’ll be positioned to have an efficient, 
distributed practice in less time than you think.
 The technology is available now to enable lawyers to 
work from anywhere. New technologies allow us to collabo-
rate in new and innovative ways, and open up the possibility 
of delivering an experience to your clients that’s superior to 
what you might have been able to in a traditional office space. 
For lawyers and legal professionals that have not yet moved 
their practices to the cloud, there’s no time like the present, 
and we’re here for you. Listen to our Daily Matters podcast 
at clio.com/daily-matters for key learnings to help law firms 
adapt to this ever-changing environment.

Leading With Empathy in Times of Transition

Keep your firm running  
from your  home office —
whatever that looks like.

New Hampshire Bar Association members get a 10% discount on Clio 
products.  Sign up today at Clio.com/nhbar.

NH Bar Members receive a 10% 
lifetime discount on Clio products!

To learn about how Clio is helping lawyers 
during these times, check out 

https://www.clio.com/covid-relief.
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PRO BONO HONOR ROLL
New Hampshire Bar Association

First Quarter 2020 Law Firm Honor Roll
 Our thanks to the following law firms who made it possible for their attorneys to participate in Pro Bono. This list includes firms 
whose attorneys accepted cases from January through March 2020. This list does not include the hundreds of firms whose attorneys 
have ongoing cases. 

BELKNAP
Lawson Persson & Chisholm 

CHESHIRE
Ward Legal Group

GRAFTON
Brannen & Loftus 

HILLSBOROUGH (N)
Backus Meyer Branch 
Brennan Lenehan
Harvey, Mahoney & Bakis 
McLane Middleton 
Moore Ames Law 

Nixon Peabody 
Nixon Vogelman Slawsky & Simoneau 
Sakellarios & Associates
Shaughnessy Raiche
Sheehan Phinney Bass & Green 
Wadleigh Starr & Peters 

HILLSBOROUGH (S)
Bernazzani Law
Black Vitelli Pennock 
CullenCollimore 

MERRIMACK
Laboe & Tasker 
Maggiotto, Friedman, Feeney & Fraas 

 The NH Pro Bono Referral System’s 
DOVE Project is the recipient of a $500 
gift from graduating UNH Franklin Pierce 
School of Law Daniel Webster Scholars in 
tribute to retiring Professor John Garvey 
and his dedication to the DOVE Project. 
Garvey has pledged to match their gift. 
The Domestic Violence Emergency or 
DOVE Project links survivors of domes-

 Working remotely, Pro Bono staff 
members are navigating the new pandemic 
landscape, keeping up with and getting the 
word out about changes impacting clients, 
responding to requests for legal help, and, as 
always, enlisting volunteer attorneys to pitch 
in. While requests for assistance overall have 
slowed down given stay-at-home orders and 
other emergency measures, Pro Bono and its 
legal services partners know a surge in de-
mand is just around the corner, especially 
with evictions, foreclosures and domestic 
violence.

CARES Act and Tax Issues   
 Along with its usual work representing 
needy people facing IRS controversies, Pro 

Bono’s Low-Income 
Taxpayer Project 
(LITP) is playing a 
leading role in help-
ing to maximize the 
number of low-in-
come Granite State 
residents receiving 
the “economic im-
pact” stimulus pay-
ments authorized by 
the Coronavirus Aid, 
Relief & Economic 
Security Act. As well 
as fielding numer-
ous calls from New 

Hampshire residents searching for informa-
tion and assistance concerning the stimulus 
payments, the tax clinic has been conducting 
a vigorous outreach campaign on social me-
dia and keeping its legal and social services 
partners up to date on the details of stimulus 
eligibility and claim procedure. The follow-
ing statistics give a sense of the LITP’s en-
gagement on this pressing issue:

• 81 calls concerning the stimulus payments 
between April 21 and  May 1

•   77 from Social Security retirement or dis-
ability recipients

•   38 from households with children
•• Approximately 65 attendees on informa-

tional conference calls
• Almost 5,800 people reached via clinic’s 

Facebook posts from March 18 through 
May 4.

NH Free Legal Answers
 Covid-related inquiries about housing, 
parenting rights and employment are popu-
lating the questions’ queue of NH Free Legal 
Answers these days, the website where low-
to moderate-income people can post their 
non-criminal legal queries for volunteer at-
torneys to answer. In response to the public’s 
need for legal guidance during the pandemic, 
the Pro Bono Board, which oversees the 
online system, raised the income eligibility 
guidelines to 400% of poverty. While close 
to 100 attorneys have joined Free Legal An-
swers, more attorneys knowledgeable about 
employment and unemployment law are 
needed. It is easy for attorneys to join by go-
ing to nh.freelegalanswers.org.      

Domestic Violence and DOVE
 Beginning with the Court’s March 27 
Orders, the DOVE Project has adapted to 

the evolving legal 
landscape, first with 
volunteers handling 
in-person protective 
order and stalking 
hearings and now 
making themselves 
available for tele-
phonic hearings. With 
geography less of an 
issue, multiple attor-
neys have generously 
agreed to expand their 
representation to cli-
ents outside of their 

local communities. In addition, two expe-
rienced DOVE volunteer attorneys partici-
pated in a planning session with the Courts 
to address issues and challenges related to 
telephonic protective order hearings. 
 Though referral numbers are down, 
DOVE staff is preparing for an influx of 
cases to come in as stay-at-home orders are 
relaxed, as has been seen in other countries. 

Attorney volunteer recruitment remains a 
high priority and planning is in the works 
to expand training opportunities for DOVE 
volunteers with the help of DOVE’s UNH 
Franklin Pierce School of Law Summer In-
tern.  

Wills and End-of-Life Planning 
 Basic estate planning is foremost in the 
minds of many seniors right now.  Attorneys 
are responding to Pro Bono’s requests to help 
with wills and powers of attorney, making the 
necessary arrangements in light of Covid-19 
challenges. More volunteers are needed to 
meet the demand. Contact Carolann Wood-
ing, cwooding@nhbar.org, to find out how 
you can help.  

The Coming Wave: Evictions, 
Foreclosures, Debt Collection 
and Unemployment Claims

 Pro Bono and its legal services partners, 
New Hampshire Legal Assistance and the 
Legal Advice and Referral Center, anticipate 

a flood of cases in these areas in the next 
few months as moratoriums are lifted and 
violations of CARES Act protections come 
to light, in addition to the facts of income/
job loss. Pro Bono anticipates recruitment 
drives to engage volunteer attorneys to rep-
resent low-income tenants, homeowners and 
consumers; workers in need.  For more in-
formation, contact Ginny Martin, gmartin@
nhbar.org.

Pro Bono Remains Open for Business; Responsive to Covid-19 Issue

This list represents attorneys who 
have answered questions on Free 
Legal Answers in the month of March 
and April. 

Stephanie Annunziata
Catherine Baumann
Martha Davidson
Michael DiRusso
Michael Fisher
Barbara Heggie
Robert Howard
Abigail Kline

David McGrath
Catherine McKay

Rory Parnell
Christopher Regan

Jonathan Ross
Jane Schirch

Brian Shaughnessy
James Shepard
Kelsey Sullivan

L. Phillips Runyon III

Free Legal Answers 
Volunteers for 

March and April

tic violence with volunteer attorneys for 
representation at final protective order 
hearings. This class gift, organized by 
Scholars Sarah Carter and Lauren Myers, 
will supplement DOVE’s grant funding at 
a time when funding is at a premium and 
charitable foundations struggle to keep up 
with demand due to the COVID-19 pan-
demic. 

DOVE Project Receives Award 
From UNH Law Students

ROCKINGHAM
Coughlin Rainboth Murphy & Lown 
Parnell Michels & McKay 

STRAFFORD
Bamford Dedopoulos & Regan  
Cocheco Elder Law Associates
Wyskiel  Boc Tillinghast & Bolduc 

SULLIVAN
Elliott Jasper Auten & Shklar 

OUT-OF-STATE
Gregg Hunt Ahern & Embry

Brecki Hayes-Snow, Executive Director, Le-
gal Advice & Referral Center

Barbara Heggie, 
Coordinator of the 
Pro Bono Low-Income 
Taxpayer Project

Angelika Wilkerson, 
Assistant Coordinator
for The DOVE Project
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Devine Millimet before joining CLF with 
providing “a lot of first-hand litigation ex-
perience” that serves him well in his pres-
ent position.
 CLF has participated in such high-
profile cases as the effort to block a four-
lane highway through Franconia Notch to 
stopping construction of a second unit at 
the Seabrook Nuclear Power Station.
 But it’s not strictly in the courtroom 
where it wages its battles. Much of its work 
is legislative, or behind-the-scenes negoti-
ating and collaborating with both public 
and private entities.
 The fight against childhood lead poi-
soning is an example.
 “New Hampshire’s laws just weren’t 
strong enough to protect children from the 
ongoing threat of lead poisoning,” Irwin 
explains.
 Through legislative advocacy, CLF 
and others helped strengthen those laws, 
with the result that now all 1- and 2-year-
old children must be tested for lead, the 
state Department of Health and Human 
Services’ (DHHS) standard for acceptable 
blood lead levels has been reduced and all 
schools and child care centers must test 
their water for the presence of lead.
 “If we’re screening more kids and 
DHHS is applying a more protective stan-
dard, it means a lot more kids are being 
helped and a lot more unsafe properties 
will be required to be made safe,” says Ir-
win, who adds that “more work needs to be 
done” to safeguard youngsters.
 Claremont Mayor Charlene Lovett 
was also a strong supporter of the bill that 
resulted in those changes, and she worked 
with Irwin on multiple occasions.

 “His professionalism, collaborative 
approach and commitment are the basis 
not only for his own success, but also our 
collective ability to effectively address the 
issues that broadly impact the citizens of 
New Hampshire,” she says.
 CLF, a New England-wide organiza-
tion, has four core programs: clean energy 
and climate change; healthy communi-
ties and environmental justice; clean air 
and water; and healthy oceans. The New 
Hampshire affiliate, with seven staff mem-
bers, concentrates on the first three, ac-
cording to Irwin.
 Another of the accomplishments of 
which Irwin is particularly proud is prog-
ress on cleaning up the scenic Great Bay 
Estuary in the eastern part of the state.
 As long ago as 2007, Irwin says, the 
estuary was “clearly in decline but regu-
lators weren’t recognizing that… A lot of 
science was being developed about the im-
pact of nitrogen pollution on the bay and 
the decreasing presence of eel grass, the 
cornerstone habitat of most estuaries, in-
cluding Great Bay.”
 “We were able to take that science that 
had been developed, particularly by re-
searchers at the University of New Hamp-
shire, and make a case to the EPA that these 
waters needed to be listed as impaired. The 
EPA agreed and that in turn meant those 
water bodies received the benefit of addi-
tional regulatory protection.”
 As a result, the EPA began to require 
that permits for sewage treatment plants 
start to have low nitrogen pollution limits, 
leading to upgrades or replacements of nu-
merous treatment facilities in the region.
 “It’s an example of administrative ad-
vocacy that didn’t really require us to go to 
court but resulted in a major positive im-
pact,” says Irwin, a kayaker and sailor who 

enjoys spending time on the very waters he 
helped remediate.
 That advocacy work continues, he 
adds, along with work on reducing pollu-
tion from PFAS (per- and polyfluoroalkyl 
substances), a class of persistent, toxic 
chemicals linked to numerous health prob-
lems and found in such common items as 
rain-repellent clothing and certain types of 
firefighting foam.
 New Hampshire has a number of PFAS 
“hot spots,” including the former Pease Air 
Force Base, and the state last year passed 
legislation making it the first in the nation 
to require local water systems, landfills and 
wastewater plants to regularly test and treat 
for four chemicals classified as PFAS.
 Those protective standards are now 
being challenged by the 3M Corporation, 
according to Irwin, in a case pending be-
fore the state Supreme Court. “We plan 
to engage in that as an amicus curiae,” he 
says.
 Irwin sees two additional issues he 
deems critical to address – climate change 
and environmental justice, which he de-
fines as advocacy that addresses “environ-
mental threats and problems that dispro-
portionately affect poor communities and 

often communities of color.”
 CLF recently hired a staff person to 
work exclusively on environmental justice 
issues in Manchester and Irwin says the 
work is especially timely.
 “The tragic consequences of the coro-
navirus, by disproportionately affecting 
people of color, is exposing significant 
inequities that need to be addressed,” says 
Irwin, who participated in the Endowment 
for Health’s Leadership Learning Ex-
change on Race and Equity in 2017. 
 His dedication has won the admiration 
of other agency heads who work with Ir-
win and CLF.
 “Tom has a rare combination of com-
mitment, determination, and the ability to 
effectively tailor his message to whatever 
forum he is working in,” says Elliott Berry, 
managing attorney for the Manchester of-
fice of New Hampshire Legal Assistance.
 “Moreover, in the five or six years dur-
ing which I have worked with him, I have 
never seen him let ego affect strategy or 
tactics—even though he is usually leading 
the effort,” Berry adds.  “I know of no bet-
ter advocate for protecting and enhancing 
the health of New Hampshire families.”
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Tom Irwin Kayaking on Grafton Pond. (File Photo)
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A different kind of retirement plan

Getting started is easy. 
Contact us today! 

Do you know why 
thousands of law firms 
see their retirement plan 
in a different light?

The ABA Retirement Funds Program (“the Program”) is an employer-

sponsored 401(k) plan uniquely designed for the legal community. For 

over 55 years, we have been committed to our mission of providing the 

tools necessary for all law professionals to achieve retirement security.  

Because they’ve chosen a different 
kind of 401(k) provider. 

What makes us so different?

Oversight:  Highest level of fiduciary oversight allowable 
through ERISA, saving your firm time and 
reducing your fiduciary risk.

Investments:  Investment platform with options to allow for 
optimal choice and flexibility for your participants.

Service:  Fully bundled service model, custom designed to 

meet the unique needs of the legal community. 

The Program is structured to provide affordable pricing whether you 

are a Solo Practitioner or a large corporation.  
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and one in the office. Clients rarely come in, 
but when they must visit to sign documents, 
“We literally have it set up in the office for 
them to sign and leave,” says Seth Green-
blott. “We try to make it so people aren’t 
interacting as much as possible.”
 He and James O’Rourke started their 
firm four years ago with an eye toward re-
mote work ability, Greenblott notes, and 
Zoom has been a part of their practice from 
the beginning and remains in use now.
 Marianne Rousseau, senior partner in 
the Concord firm Rousseau Law & Media-
tion, provides detailed directions for other 
lawyers on her website on how remote me-
diation can be conducted using Zoom.

 “It actually works pretty well,” she 
says. “We are seeing clients via Zoom and 
it’s working better than I expected it to.”
 She and another attorney in the firm 
continue to work in the office, while a third 
attorney and a paralegal work remotely. 
 But remote communication has its 
drawbacks, Rousseau notes.
 Elderly clients sometimes lack internet, 

and Rousseau consults with them by phone.
 “They don’t like that at all,” she says. 
“They like to come in here and chat over 
coffee.”
 Likewise, she adds that “telephonic 
hearings are a challenge.” 
 “When you’re figuring out a restrain-
ing order on the phone, it’s really hard to tell 
who’s telling the truth when you can’t see 
them. It’s hard to judge their veracity,” she 
says.
 She is also concerned about divorced 
parents who might risk contempt of court 
charges by refusing to share children with 
their former spouses out of fear it might be 
unsafe during the pandemic.
 “I think we have to tell them what the 
courts are saying, that the parenting plan is 
the parenting plan,” she says. “I advise an 

alternative like Skype, so the 
kids aren’t in the middle.”
 O’Rourke, whose prac-
tice also includes family law, 
explained that court closures 
make it difficult for clients 
who disagree in a civil action, 
if their complaints don’t rise 
to the level of an emergency 
from the court’s perspective.
 “If people aren’t cooper-
ating, they’re going to pay for 
it when they (the courts) get 
back,” he says.
 Yet another challenge is 

anticipating how the courts will prioritize 
the backlog of cases when they do re-open.
 “The question of how things get re-
scheduled by the courts is really on a lot of 
lawyers’ minds,” says Greenblott. “Is your 
trial in three months or a year and a half? 
More than anything, that information would 
make a big difference to law firms.”
 Unlike McCormac’s concern about 

whether business will return, some practi-
tioners anticipate that lawyers may not only 
be dealing with a backlog, but with a flood 
of new business once things normalize.
 “It’s kind of like water building up 
behind a weak dam,” says Riff. “Once this 
thing gets ready to go, I think we’re going to 

be inundated with stuff… I do a lot of evic-
tions and foreclosures and a lot of evictions 
have been stayed. I think there’s going to be 
a flood of evictions and foreclosures.”
 For some, the pandemic is already 
boosting business.
 “I would say we’re as busy as we ever 
are,” says Greenblott. “There may be a 
drop-off in new clients but our existing cli-
ents have needed a lot of help navigating all 
this. Estate clients suddenly want to get that 
done now. Business clients need help.”
 However, McCandless has seen a de-
cline in personal injury work.
  “I do a lot of work 
with nonprofits and I’m 
getting a lot of calls 
regarding the funding 
available to help them 
survive in the mean-
time,” he says. “A lot of 
folks involved in non-
profits also have small 
businesses that other-
wise wouldn’t qualify 
for things like unem-
ployment so they are 
turning to us.”
 Churches, religious 
organizations and in-
dependent contractors 
who previously were in-
eligible for unemploy-
ment are among others 
reaching out for help, he adds.
 Many say the limitations imposed by 
the pandemic has had the serendipitous con-
sequence of personalizing legal proceed-
ings.
 “We’re all Zooming into each other’s 
homes and the usual situations now include 
that my three-year-old may run in at any 
given moment and I don’t think that’s a bad 
thing,” says Greenblott.
 His partner, O’Rourke, says their firm 
has always had a culture of working collab-
oratively with other lawyers but that he now 
sees a “heightened level of cooperation” ev-
erywhere. 
 “That’s why it’s important to have a 
good relationship with opposing counsel 
and prosecutors because these are times 
when you need to act on that good will,” he 
says.
 Likewise, McCandless says he regu-
larly gets “sincere inquiries” about how he 
is doing when in touch with other practitio-
ners.
 “The collegiality is really encourag-
ing,” he says. “It has confirmed the decision 
I made 30 years ago to stay in New England 
and not go to New York.”
 Back in the north country Tom Pan-
coast has been an attorney with a solo prac-
tice in Littleton for nearly 50 years. He runs 
his School Street office out of his home, 
a yellow Victorian that overlooks Mount 
Lafayette, as well as empty store fronts on 

Main Street. 
 Unlike some of the other attorneys 
around the state who are adapting to the 
electronic processing of cases, Pancoast 
says that he would not be going electronic.  
 “Not me, I’m not doing it.”
 Pancoast, who recentlyturned 75, com-

pared what is happening today 
to the idea of the Black Swan, 
(a rare, and once mythological 
bird) made popular by Nas-
sim Nicholas Taleb’s, “Black 
Swan Theory.” Taleb argues 
that there are certain “outlier” 
events that defy logical pre-
dictions throughout history. 
 Pancoast commented on 
the difficult times ahead for 
small firms and local busi-
nesses.  
 “It’s going to be challeng-

ing for solo practices and boutique firms,” 
he says, but added that he is not overly wor-
ried at present about his own practice.
    “When I was younger, I had a real office 
and I thought about getting out,” he says, 
“But being a lawyer becomes a part of your 
identity. I’ve had an interesting stream of 
clients over the years, people I’ve known 
for decades and they keep popping up.”
 Pancoast reflected on the differences 
between attorney’s who specialize their 
practices today versus his experience as a 
lawyer with a general practice in the north-
ern part of the state. He is concerned about 

the ripples the pan-
demic is creating in the 
legal world. 
 “Having been in 
business so long in the 
north country…we did 
everything, “ he says. 
“Misdemeanor assault, 
restraining orders, di-
vorce proceedings. 
But for those people 
who depend on other 
business, I don’t know 
right now how they 
will recover. Will the 
customers come back? 
I’m going to keep go-
ing but what’s happen-
ing now changes the 
question from when to 

retire to when to open up again.”  
 For Jesse Friedman and John Bresaw, 
who opened their firm, Friedman & Bresaw, 
PLLC in December of 2019 in Meredith, 
video conferencing and electronic filings 
have become the new normal. 
 Friedman & Bresaw is a small law firm 
whose primary practice is criminal defense, 
family law, and personal injury law.  
 While there has been a slowdown in 
court appearances, Bresaw says his firm 
continues to prepare cases for trial and to 
resolve matters favorably for clients. 
 “We continue to remain open and op-
erational to our current clients and new cli-
ents,” he said, adding that the courts and the 
legal community have continued to adapt to 
the current climate through electronic filing, 
telephonic hearings and continued commu-
nication with the legal community. 
 “Our workload has remained essentially 
the same, along with our obligation to our 
clients, the only thing that has changed is the 
mode of communication while practicing 
social distancing,” Bresaw explains, adding 
that his firm is making significant use of vid-
eo conferencing “to keep the personalization 
and connection with our clients.” 
 Moving forward, acccoding to social 
distancing guidelines, Breesaw says his firm 
is committed to the rights of their clients.

Marianne Rousseau 

Tom Pancoast

Roy McCandless
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Reviewed by Jenna Zullo
“Sharenthood,” by Leah Plunkett
The MIT Press (2019)
Hardcover: 240 pages

 How can adults make choices about 
children’s digital lives in a way that both 
protects and encourages growth? This 
question is the primary dilemma posed by 
Leah Plunkett’s Sharenthood. The term 
“Sharenting” may be new to you (it cer-
tainly was to me) but the issues the term 
encompasses are familiar topics of debate 
today. A “Sharent,” according to Plunkett, 
is an adult who shares, retains, or uses pri-
vate information about a child in their care 
through digital means. 
 Due to an ever-growing number of 
technological advancements, today’s chil-
dren are being exposed to the outside world 
in ways society never anticipated. Shar-
enthood addresses how this exposure and 
new technology can help build children up 
and provide access to social support and 
equal education in ways like never before. 
However, it also raises serious concerns 
and provides shocking real-life examples 
of potential dangers, including children’s 
increasing exposure to identity theft and 
exploitation by predators, while their op-
portunities to play and make mistakes in a 
safe space is being compromised, all due to 
the constant access to their personal lives 
that sharenting provides. As Plunkett elab-
orates, “We don’t let our kids go outside, 
yet we let the outside world into our most 
intimate spaces via digital technologies.”  

Book Review

 This book is a 
quick, but deep dive into 
the world of sharenting, 
the “digital wild west,” 
and its potential effects 
on today’s children and 
their future lives. It is 
not, in Plunkett’s words, 
“a how to fix all the 
things book,” nor is it 
about the evils of tech-
nology. Instead, the goal 
is to encourage readers 
to engage thoughtfully 
with all the new, often 
useful, and usually com-
plex tools that have come 
into our lives. Despite 
being the most com-
monly villainized tool in this debate, social 
media is not the only culprit, as I initially 
thought. In fact, there are a shocking num-
ber of varied ways that the digital world 
can influence our youth. A child’s life can 
be built and shared digitally from before 
conception (think fertility apps), through 
birth announcements sharing height and 
weight (something no adults would ever 
share about themselves), to smart toys that 
record development progress, software 
tracking academic performance in grade 
school, and beyond. These points are not 
meant to frighten, but rather to enlighten 
and to empower readers to take appropri-
ate action to protect themselves and their 
children.  
 In her aim to educate her readers on 

sharenting, Plunkett, a 
former legal aid attorney 
turned academic, lays out 
her information as though 
it were a case study. With 
the help of many pop 
culture references we 
all know and love from 
our own childhood, and 
a dash of humor at the 
right moments, Sharent-
hood educates its readers 
about the unending ways 
in which adults are releas-
ing children’s information 
to the world. Challenging 
questions, with no clear 
right answers, are posed 
to encourage readers to 

engage with the material and apply it in a 
personal way. A surprisingly large number 
of details regarding current privacy laws, 
methods of data mining and sharing, and 
real life stories are included, especially if 
you make use of the footnotes (like the 
way you claimed you did in law school). 
I often found myself sidetracked, googling 
the articles cited in the back of the book, 
and becoming absorbed in the shocking 
true stories to which they lead, such as the 
article about a London teenager wooed 
through social media into a relationship 
that ensnared her in a criminal syndicate 
who used her to transport drugs out of the 
city, all while she continued to live a seem-
ingly normal life under her mother’s roof.    
 Initially, I had opened Sharenthood 

in the hopes of gaining insight, as both a 
potential future parent and a concerned 
citizen, about how to protect children from 
the dangers of the internet. Instead, what I 
found was an incredibly thought provok-
ing and informative resource that acts as 
a jumping off point for addressing these 
concerns. As a lawyer, I found that this 
book serves as an introduction to the com-
plexities of privacy law, where it stands, 
and where it could go, should I choose to 
take up the cause. As a private citizen and 
a hopeful future parent, Sharenthood has 
given me a lot to consider about my ap-
proach to digitally sharing private infor-
mation. In particular, a powerful take away 
was what Plunkett calls the “holiday card” 
rule of thumb: If you would not put it in a 
card and mail it to a few hundred people 
for prominent display in their homes, then 
do not put it online for thousands of strang-
ers to view and reuse in any manner they 
see fit. I believe there is a lot more to be 
said on this subject, but Sharenthood is a 
great start to the conversation.    

Jenna Zullo is a 
corporate and real 
estate attorney at 
Devine Millimet in 
Manchester, NH
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Annual Renewal Licensure Renewal is Fast Approaching
TAKE ACTION TODAY 

Your Guide to Easy License  
Renewal Deadline: Wednesday, July 1 

Stay in Compliance

7 Be Prepared 
Make sure to have bank account information handy before starting to fill 
out the online Trust Account Compliance certificate. The online filing 
system does not save information if you exit without completing the 
form. Tip: Attorney information such as IOLTA account numbers can  
be cut and pasted from other sources to avoid typing errors.

8 Help Is Available
If you have questions about how much you owe, whether you filled  
out the trust accounting certificate correctly, or about NHMCLE report-
ing, there are resources to help. Look first to the NHBA’s website at 
nhbar.org to see if there are resources, found under the Resources tab, 
that can answer your question. Tip: Assistance is available by emailing 
billing@nhbar.org or call the Member Hotline at (603) 715-3279. 
Thank you for your patience as all 8000+ bar members go through the 
licensure renewal process during this time. Inquiries will be answered 
in the order in which they are received. 

9 Go for Green by July 1
Login to your MY NHBar Portal and go to the compliance portion. 
Members will see colored bars in the middle of the page – for NHMCLE, 
Trust Account Compliance, Annual NH Supreme Court fees and NHBA 
dues. Each of these boxes will be RED until payments and/or forms are 
processed. Three GREEN boxes mean a member has completed the  
necessary licensure renewal steps. A fourth box will appear after August 1  
if you owe any delinquency fees assessed by the NH Supreme Court 
for late payment and/or filings. Tip: Submissions will be acknowledged 
on-screen or via email. The Member Portal may take up to 48 hours to 
display updates, meaning the boxes will turn from red to green.

10 Check Your Messages 
Correspondence from billing@nhbar.org will be retrievable from the
“Messages” tab in the Member Portal, in case you have a question about 
what you have been asked to provide. The Licensure Renewal Dashboard 
will be available online starting June 1. Tip: Not every email from  
NHBA staff will appear in the Member Portal. Notices sent directly from 
billing@nhbar.org will appear.

1 Update Member Info
Members are encouraged to check the accuracy of their contact informa-
tion on My NHBar Portal, nhbar.org. Updated photos may be sent to
memberrecords@nhbar.org.

2 ART Appreciation 
The Attorney Reporting Tool (ART) found at My NHBar Portal, 
nhbar.org, enables attorneys to keep track of their legal education
credits. CLE credit minutes taken from NH Bar Association programs 
automatically appear in ART; external program credit minutes must be 
entered into ART by the attorney attending the class. Tip: Videos  
posted at nhmcle.org will assist members in using ART.

3 Make Way for Email 
Starting at the end of May, watch for an email from billing@nhbar.org.
Designate that email address as a safe-sender to be sure you receive  
the licensure renewal notice and other NHBA-related notifications.

4 Payment Made Easy
The June 1 email will contain a link directly to the renewal invoice with 
a payment function. Pay online with a credit card (VISA, MC, Discover 
or American Express) or if unable to pay online you may send a check 
via U.S. Mail.

5 Check the Box
NH Pro Bono Referral System programs need your support — as federal 
and state funding sources diminish, your contribution is needed now 
more than ever. Be part of a program that gives people in New Hamp-
shire communities the opportunity for greater stability, more hope, and  
a second chance in our mission of justice for all. Tip: Don’t forget that 
all contributions to NH Pro Bono are tax-deductible!

6 Assume TAC Form Is Required
Most active-status Bar members must e-file the Trust Account Compliance 
certificate, even if they are not actively practicing or do not have trust 
accounts. The online form asks eligibility questions and only requires 
members to fill in the necessary answers. Tip: Law firms with a single 
trust account can have the managing partner complete a single TAC 
form for all lawyers at the firm. Be sure all members of the law firm are 
entered, including the managing partner making the submission.

6
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Members: Get Ready for the End  
of the NHMCLE 2019-2020 Reporting Year
New: The 2019-2020 reporting year ends on June 30, 2020. The Affidavit of Compliance must be filed on or before 
July 1, 2020. In the past, one extra day to file the affidavit was allowed for the lawyers who took a NHBA CLE, to 
accommodate the time it takes for the NHBA CLE to be entered into the My Record page. Beginning with this 2019-
2020 reporting year, that will no longer be the case. Courses must be attended by June 29, 2020. If you plan on taking 
a last minute NHBA CLE, please be sure to attend by June 29, 2020 at the very latest. The June 29th NHBA CLE  
will be added to your record on June 30 so you may file your affidavit before midnight on July 1, 2020.

Getting it all done before July 1 
saves time and energy!

NHMCLE Filing Extension Available:  As per NH Supreme Court Order recent-
ly filed, in light of the ongoing COVID-19 pandemic, a member who fails 
to file the certification of NHMCLE compliance on or before July 1, 2020, 

will receive an automatic extension of time to September 1, 2020, to file that 
certification, without imposition of a delinquency assessment or fine. Those 
affidavits filed after September 1 will be assessed a $300 delinquency fee  

payable on or before October 1, 2020. All other licensure renewal require-
ment deadlines and assessments remain unchanged.

New Hampshire 
Supreme Court

Minimum Continuing Legal Education
NHMCLE BOARD 

Reminder: The NH Supreme Court made 
some changes to Rule 53 that went into effect 
on July 1, 2016. An important change, espe-
cially now as we deal with the COVID-19 
pandemic, is that the Live requirement is no 
longer tied to compliance. The Live category 
still shows on the My Record page just as an 
FYI field for our out-of-state members who 
need the information to report their NH CLE’s 
back to their home state.

The Total and the Ethics categories both show 
a minimum quantity in parentheses. The Live 
category does not have a minimum quantity 
associated with it because it is no longer a 
requirement in New Hampshire.

NHMCLE Compliance Steps:
The reporting year begins on July 1 and ends 
on June 30 of any given year.

Compliance requires two steps:
Meet or exceed the minimum require-
ments per Rule 53.1(B)(1), 720 total
minutes with at least 120 of those 
minutes in ethics.

E-file the affidavit of compliance per
Rule 53.2(A)(1). The affidavit tab
is located on the toolbar of the My
Record page and will be activated on
June 1 and after the minimum require-
ment has been met.

Your ART file will be locked after 
filing the Affidavit:

Keep in mind that once the affidavit has been 
filed, the My Record page is locked, and no 
changes may be made once affirmation has 
been completed. For this reason, be sure to 
enter all CLE taken into ART prior to filing the 
affidavit.

1

2

A brief overview of the 
My Record page:

• Section A is a statement of where the ac-
count stood on midnight of June 30, 2019
when the prior year ended. If the number
is positive, that is excess minutes to carry
forward and if the number is negative, that
is how much is still owed for the prior year.
Section A is a statement of fact, the numbers
do not change during the year.

• Section B shows any courses that were
attended and entered between July 1, 2019
(when the new year started) and now.

• Section C shows the minimum requirement
in parentheses. What has been earned is
shown beneath the parentheses. It is figured
by a simple math formula:

• Section A total + Section B total (ethics
and general added together) = Section C
total

• Section A ethics + Section B ethics only
= Section C ethics

CHANGES IN REPORTING REQUIREMENTS
Reporting Amounts & Measurements

Before 7/1/16 After 7/1/16
12 Hours (720 Minutes)  

Total CLE Required, including
2 Hours (120 Minutes)  

Ethics/Professionalism CLE Required

720 Minutes (12 Hours)  
Total CLE Required, including

120 Minutes (2 Hours)  
Ethics/Professionalism CLE Required

6 Hours (360 Minutes)  
Live In-Person CLE Required

0 Minutes (0 Hours)  
Live In-Person CLE Required

Compliance Deadlines
Before 7/1/16 After 7/1/16

Oct. 1 Deadline to Report 
Electronically

July 1 Deadline  
(Report Electronically by Aug. 1)

Late Fees Levied:  
• Oct. 1 
• Nov. 1
•  Dec. 1 and suspension 

proceedings begin

Late Fees Levied:  
• Aug. 1
• Sep. 1 
•  Oct. 1: Non-compliant 

members are required to 
appear at the Supreme Court

Lawyers must pay Supreme Court 
filing fee when e-filing affidavit of 

compliance.

Supreme Court filing fee is now 
included in the invoice with all annual 

court fees. 

Who Must Comply
Before 7/1/16 After 7/1/16

Those with active bar memberships 
for 9 months or more.

Those with active bar memberships 
for an aggregate of 6 months or more, 

or lawyers admitted before Jan. 1.

NHBA Open Doors or Virtual Open Doors events  
will be scheduled in June and July to assist members with 

completing their 311 Licensure Renewal Requirements.
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Annual Renewal Licensure Renewal is Fast Approaching
TAKE ACTION TODAY 

Your Guide to Easy License  
Renewal Deadline: Wednesday, July 1 

Stay in Compliance
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billing@nhbar.org or call the Member Hotline at (603) 715-3279. 
Thank you for your patience as all 8000+ bar members go through the 
licensure renewal process during this time. Inquiries will be answered 
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“Messages” tab in the Member Portal, in case you have a question about 
what you have been asked to provide. The Licensure Renewal Dashboard 
will be available online starting June 1. Tip: Not every email from  
NHBA staff will appear in the Member Portal. Notices sent directly from 
billing@nhbar.org will appear.
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Members are encouraged to check the accuracy of their contact informa-
tion on My NHBar Portal, nhbar.org. Updated photos may be sent to
memberrecords@nhbar.org.
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The Attorney Reporting Tool (ART) found at My NHBar Portal, 
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credits. CLE credit minutes taken from NH Bar Association programs 
automatically appear in ART; external program credit minutes must be 
entered into ART by the attorney attending the class. Tip: Videos  
posted at nhmcle.org will assist members in using ART.

3 Make Way for Email 
Starting at the end of May, watch for an email from billing@nhbar.org.
Designate that email address as a safe-sender to be sure you receive  
the licensure renewal notice and other NHBA-related notifications.

4 Payment Made Easy
The June 1 email will contain a link directly to the renewal invoice with 
a payment function. Pay online with a credit card (VISA, MC, Discover 
or American Express) or if unable to pay online you may send a check 
via U.S. Mail.

5 Check the Box
NH Pro Bono Referral System programs need your support — as federal 
and state funding sources diminish, your contribution is needed now 
more than ever. Be part of a program that gives people in New Hamp-
shire communities the opportunity for greater stability, more hope, and  
a second chance in our mission of justice for all. Tip: Don’t forget that 
all contributions to NH Pro Bono are tax-deductible!

6 Assume TAC Form Is Required
Most active-status Bar members must e-file the Trust Account Compliance 
certificate, even if they are not actively practicing or do not have trust 
accounts. The online form asks eligibility questions and only requires 
members to fill in the necessary answers. Tip: Law firms with a single 
trust account can have the managing partner complete a single TAC 
form for all lawyers at the firm. Be sure all members of the law firm are 
entered, including the managing partner making the submission.
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Members: Get Ready for the End  
of the NHMCLE 2019-2020 Reporting Year
New: The 2019-2020 reporting year ends on June 30, 2020. The Affidavit of Compliance must be filed on or before 
July 1, 2020. In the past, one extra day to file the affidavit was allowed for the lawyers who took a NHBA CLE, to 
accommodate the time it takes for the NHBA CLE to be entered into the My Record page. Beginning with this 2019-
2020 reporting year, that will no longer be the case. Courses must be attended by June 29, 2020. If you plan on taking 
a last minute NHBA CLE, please be sure to attend by June 29, 2020 at the very latest. The June 29th NHBA CLE  
will be added to your record on June 30 so you may file your affidavit before midnight on July 1, 2020.

Getting it all done before July 1 
saves time and energy!

NHMCLE Filing Extension Available:  As per NH Supreme Court Order recent-
ly filed, in light of the ongoing COVID-19 pandemic, a member who fails 
to file the certification of NHMCLE compliance on or before July 1, 2020, 

will receive an automatic extension of time to September 1, 2020, to file that 
certification, without imposition of a delinquency assessment or fine. Those 
affidavits filed after September 1 will be assessed a $300 delinquency fee  

payable on or before October 1, 2020. All other licensure renewal require-
ment deadlines and assessments remain unchanged.
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Reminder: The NH Supreme Court made 
some changes to Rule 53 that went into effect 
on July 1, 2016. An important change, espe-
cially now as we deal with the COVID-19 
pandemic, is that the Live requirement is no 
longer tied to compliance. The Live category 
still shows on the My Record page just as an 
FYI field for our out-of-state members who 
need the information to report their NH CLE’s 
back to their home state.

The Total and the Ethics categories both show 
a minimum quantity in parentheses. The Live 
category does not have a minimum quantity 
associated with it because it is no longer a 
requirement in New Hampshire.

NHMCLE Compliance Steps:
The reporting year begins on July 1 and ends 
on June 30 of any given year.

Compliance requires two steps:
Meet or exceed the minimum require-
ments per Rule 53.1(B)(1), 720 total
minutes with at least 120 of those 
minutes in ethics.

E-file the affidavit of compliance per
Rule 53.2(A)(1). The affidavit tab
is located on the toolbar of the My
Record page and will be activated on
June 1 and after the minimum require-
ment has been met.

Your ART file will be locked after 
filing the Affidavit:

Keep in mind that once the affidavit has been 
filed, the My Record page is locked, and no 
changes may be made once affirmation has 
been completed. For this reason, be sure to 
enter all CLE taken into ART prior to filing the 
affidavit.
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A brief overview of the 
My Record page:

• Section A is a statement of where the ac-
count stood on midnight of June 30, 2019
when the prior year ended. If the number
is positive, that is excess minutes to carry
forward and if the number is negative, that
is how much is still owed for the prior year.
Section A is a statement of fact, the numbers
do not change during the year.

• Section B shows any courses that were
attended and entered between July 1, 2019
(when the new year started) and now.

• Section C shows the minimum requirement
in parentheses. What has been earned is
shown beneath the parentheses. It is figured
by a simple math formula:

• Section A total + Section B total (ethics
and general added together) = Section C
total

• Section A ethics + Section B ethics only
= Section C ethics
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members are required to 
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filing fee when e-filing affidavit of 
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Supreme Court filing fee is now 
included in the invoice with all annual 
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Who Must Comply
Before 7/1/16 After 7/1/16

Those with active bar memberships 
for 9 months or more.

Those with active bar memberships 
for an aggregate of 6 months or more, 

or lawyers admitted before Jan. 1.

NHBA Open Doors or Virtual Open Doors events  
will be scheduled in June and July to assist members with 

completing their 311 Licensure Renewal Requirements.



www.nhbar.org 22 MAY 20, 2020 NEW HAMPSHIRE BAR NEWS

GUIDE
Continuing Legal Education

High Quality, Cost-Effective CLE for the New Hampshire Legal Community

May 
2020

14th Annual 
Ethics CLE

Friday, June 26, 2020
8:30 a.m.-10:30 a.m.

Webcast Only
120 min. Ethics/Prof. 

This CLE will cover  issues of ethics and professional 
responsibility of current interest, including:

 � Confidentiality of Client Identity
 � The Duties of Lawyers Who Serve on 
Nonprofit Boards
 � Social Media and Contact with Jurors
 � Ethical Concerns When Working Remotely
 � The Attorney Discipline Office’s Perspective 
on Frequently Occurring Issues
 � A Judicial Perspective on Frequently 
Occurring Issues

Faculty
Hon. Patrick E. Donovan, Associate Justice, New 

Hampshire Supreme Court
Thomas J. Donovan, Director of Charitable Trusts, 

NH Attorney General’s Office
Mitchell M. Simon, UNH Franklin Pierce School of 

Law and Devine Millimet
Sara S. Greene, Disciplinary Counsel, NH Attorney 

Discipline Office
Elizabeth M. Murphy, Assistant Disciplinary 

Counsel, N.H. Attorney Discipline Office
Mark T. Knights, Nixon Peabody LLP
Richard Guerriero, Lothstein Guerriero, PLLC, 

Program Chair

CLE HIGHLIGHT

4 Ways to Register

nhbar.org/ 
nhbacle

Mail NHBA•CLE (available after state quarantine) 

 2 Pillsbury St.  
 Suite 300 
 Concord, NH 03301

Phone (603) 715-3260

Email cmoore@nhbar.org

Website www.nhbar.org/nhbacle

Calendar Overview - See the next page for our online classes!

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!

nhbar.inreachce.com

All webcast registrations must be made online.

Elliott Berry 
NH Legal Assistance
Nat Boughton 
StrategyMD
Sara B. Crisp 
The Crisp Law Firm, PLLC
Hon. Philip D. Cross 
NH Circuit Court
Jennifer A. Eber 
Orr & Reno, PA
Lenne Espenschied
Hon. Robert J. Foley 
7th Circuit Court
Kelly J. Gagliuso 
Bernstein, Shur, Sawyer & Nelson, PA
Richard C. Gagliuso 
Bernstein, Shur, Sawyer & Nelson, PA
Dennis J. Haley, Jr. 
McLane Middleton Prof. Association

Gary S. Harding 
Bernard & Merrill, PLLC
John E. Hughes 
McLane Middleton Prof. Association
James F. Laboe 
Orr & Reno, PA
Hon. Jennifer A. Lemire 
10th Circuit Court
Julie A. Moore 
Employment Practices Group

Edward J. Sackman 
Bernstein, Shur, Sawyer & Nelson, PA

Richard E. Samdperil 
Samdperil & Welsh, PLLC
Brian C. Shaughnessy 
Shaughnessy Raiche, PLLC
Donald H. Sienkiewicz 
 Estate Pres. & Planning Law Office

Maureen D. Smith 
Orr & Reno, PA

Stuart Teicher
Lisa N. Thompson 
Hage Hodes Prof. Association

Paul Unger
Affinity Consulting Group

Sue Ann Van Dermyden 
Van Dermyden Maddux Law Corp.

Marcie E. Vaughan
Employment Practices Group

John L. Ward 
Ward Law Group, PLLC

Robert A. Wells 
McLane Middleton Prof. Association
Steven L. Winer 
Orr & Reno, PA

Dear Bar Members,

As chair of the NHBA’s CLE Committee, the coronavirus limitations that have been established by 
the Governor, have forced us to revisit how we could continue presenting CLE programming to 
our members.  

We quickly had to come up with a plan to postpone all live programs and offer many online 
webcasts as fast as possible.  With the help of Joanne and our dedicated Bar Staff, our online 
partner, InReach, and the volunteerism of our Committee members and friends, we have been 
able to produce a number of remote live webcasts. 

As we continue to schedule more programs, I want to thank those volunteers who stepped-up, 
worked with the Bar Staff, and learned to present from their homes with Anne coordinating it all 
from her home.  

Obviously, we prefer to see a room full of faces, but for the time being, we’ll just have to connect 
online.  Thank you for your support and for the following people who have presented so far.

Very truly yours,

Jack P. Crisp

ELDER ABUSE Live Webcast

NHMCLE
Thursday, May 28

9:00 a.m. - 4:00 p.m.
360 min. credit incl. 60 min. ethics/prof.

It’s on!

Sign up 

NOW!

To register go to 
nhbar.inreachce.com

• How to recognize abuse
• What are your obligations as a lawyer 
• How attorneys can help our most vulnerable
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NHBA•CLE

For more information go to nhbar.org/nhbacle

When We’re 64: Answers to Elder  
Clients’ Frequently Asked Questions

Original Program Date 5/31/2019 
360/60 NHMCLE Minutes

Appellate Advocacy 2019
Original Program Date 10/30/2019 

360/120 NHMCLE Minutes

Masters in Litigation - Session 1 
Persuasion Strategies and Visuals for Litigators

Original Program Date 9/13/2019 
180/0 NHMCLE Minutes

Masters in Litigation - Session 2
Becoming Visual: Create Dynamic Litigation Graphics -- 

Even if You’re Not an Artist
Original Program Date 9/13/2019 
180/0 NHMCLE Minutes

Developments in the Law 2019
Original Program Date 10/25/2019 
360/60 NHMCLE Minutes

A Practical Guide to Evidence 
Original Program Date 3/22/2019 
360/60 NHMCLE Minutes

Employment Law 101 
Original Program Date 10/10/2019  
360/60 NHMCLE Minutes

Cybercrime & Technology in the Courtroom
Original Program Date 3/22/2018 
360/60 NHMCLE Minutes

Condominium Law
Original Program Date 3/27/2019 
240/0 NHMCLE Minutes

Solo & Small Firm Flight Plan in the 21st Century
Original Program Date 5/10/2019
360/90 NHMCLE Minutes

When Land Use and Environmental Law Collide
Original Program Date 3/19/2019 
60/0 NHMCLE Minutes

The Secure Act
Original Program Date 3/31/2020  
60/0 NHMCLE Minutes

Issues in Advanced Personal Injury Litigation
Original Program Date 5/9/2019 

 360/60 NHMCLE Minutes

New programs 
being offered 
online to NH 

Bar members!

UPCOMING LIVE WEBCASTS 

#Hashtag Ethics with Stuart Teicher 
May 21

Post Covid – from Chaos to Clarity: The New 
Landscape of Workplace Harassment Complaints 

May 26

Cybersecurity & Ethical Pitfalls of Everyday Law Office 
Computing with Paul Unger 

May 27

How to Draft a Rock Solid Indemnification Provision 
with Lenne Espenschied, May 29

nhbar.inreachce.com

PREVIOUSLY RECORDED WEBCASTS ON DEMAND

Remote Notarization and Execution of Legal Documents 
Including Advance Directives, Wills, Trusts, and 

Deeds in the Day of Covid-19 
Original Program Date 4/21/20 

Thriving While Working From Home 
Original Program Date 4/23/20

COVID Issues in Construction 
Original Program Date 4/28/20

Get Focused-Time Management & Digital Detox 
Original Program Date 4/29/20

Motion Practice: 5 Quick Ways to Improve Your Motion Before 
Filing It, Original Program Date 4/30/19

Working Remotely in the Face of COVID-19  
Original Program Date 5/6/20

Uplifting Ethics: Finding Hope in the Ethics Rules 
Original Program Date 5/7/20

Working from Home Safely – Cybersecurity & Ethical 
Considerations in the Face of COVID-19 

Original Program Date 5/13/20

From Our ON DEMAND Catalog
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By Helen Holden Slottje

 The repercussions from the novel coro-
navirus on the commercial real estate mar-
ket  are still unfolding, and likely will not be 
fully understood and appreciated for some 
time. Nonetheless, at the time of this writing, 
many businesses across New Hampshire are 
shuttered or operating unprofitably at greatly 
reduced capacity, many with no clear path to 
a sustainable reopening. 
 As a result, many of these businesses are 
looking for advice on what legal relief might 
be available to address their inability to pay 
rent, which is one of their two largest expens-
es.
 Advice commonly given to many of 
these tenants is that a review of the (lease) 
contract’s force majeure provisions should be 
undertaken. 
 This is valid advice as far as it goes, 
and conceivably it could be possible to find 
helpful language, depending on the precise 
terminology of the clause – after all, the text 
of each force majeure clause is different – 
but the typical commercial lease explicitly 
excludes payment obligations from the con-
tractual undertakings that are described as 
excused by force majeure.
 Other common advice recommends that 
the tenant should begin by asking its landlord 
for some sort of rent deferral, in return for an 
extension of the lease on some terms. This 
tactic seems to be taken directly out of the 
playbook used by many in the wake of the 
2008 recession.
 But unlike many past economic disrup-
tions, the impact of the coronavirus seems 
likely to be ushering in not merely a (rela-
tively) short-term disruption in asset values, 
but rather a long-term, wholesale change in 
how America (and indeed the world) shops, 

dines, travels and works. Specific impacts 
will of course vary by market and segment, 
but for many commercial tenants the outlook 
is challenging. 
 The prospects for restaurant, retail, and 
entertainment-related properties, for exam-
ple, may depend first, on how long and how 
frequently social distancing measures are in 
effect. The second concern is whether and 
when the public again begins to feel comfort-
able congregating in and with groups. Third 
is, the impact that diminished stock market 
values may have on consumer spending. Of-
fice properties, on the other hand, may recov-
er sooner than entertainment-related proper-
ties, but, even so, significant questions exist 
whether the office market will have been ma-
terially and permanently altered by virtue of 
(for example) an accelerated shift to remote 
work or the perceived dangers of close work-
ing quarters.

 I believe a legal tool exists that is par-
ticularly well-suited to address the plight of 
commercial tenants who are caught up in the 
coronavirus threat’s unprecedented impact 
on commerce and disruption and re-ordering 
of how Americans go about living their lives.
 That legal tool is the doctrine of com-
mercial frustration, which (depending on 
the specific lease language in question) may 
be asserted toward the goal of achieving a 
temporary abatement of rent, or even a termi-
nation of the lease in question. 
 Whether by judicial decision or by stat-
ute (such as the U.C.C.), many states (includ-
ing New Hampshire) consider (many if not 
all) commercial agreements to contain an 
implied covenant of good faith and fair deal-
ing.1   
 In a similar vein, the doctrine of com-
mercial frustration considers that contracts 
(including leases2) are “subject to the implied 

condition that the parties shall be excused in 
case, before breach, the state of things consti-
tuting the fundamental basis of the contract 
ceases to exist without default of either of the 
parties.”3   
 This doctrine thus excuses performance 
under a contract, even if literal performance 
is possible, in situations where “supervening 
events have essentially destroyed the purpose 
for which the contract was made.”4   
 The concept is favorably recognized in 
the Restatement (Contracts), where it is re-
ferred to as “supervening impracticability”:
 
 Where, after a contract is made, a party’s 

performance is made impracticable with-
out his fault by the occurrence of an event 
the non-occurrence of which was a basic 
assumption on which the contract was 
made, his duty to render that performance 
is discharged, unless the language or the 
circumstances indicate the contrary.

         (Restat. 2d of Contracts, § 261, emphasis   
       added.)

 In a commercial real estate lease, the 
fundamental nature of the bargain struck is 
that the landlord is to provide a space for the 
tenant to operate its business in exchange for 
the payment of rent.5  
 Indeed, in a typical lease situation, and 
whether or not explicitly stated, the funda-
mental assumption by both parties is that the 
source of the cash flow anticipated to be used 
to make required rent payments is directly 
or indirectly the business operations that the 
parties expected the tenant to be able to con-
duct from the leased space in question. 
 But, of course this underlying, funda-
mental expectation has been upended by the 

Commercial Frustration: A Novel Tool for the Novel Virus

By Terrie Harman

 In this age of COVID-19, the Small 
Business Reorganization Act (SBRA) is a 
game changer: Introducing Subchapter V.
 Help is here for our small and midsize 
businesses. Effective mid-February 2020, 
prior to the COVID-19 crisis, small busi-
nesses with debt of $2,725,625 could take 
advantage of Subchapter V of Chapter 11 
of the Bankruptcy Code. In response to 
COVID-19, Congress expanded the debt 
ceiling to $7,500,000 for one year.
 Until now, because of prohibitive ad-
ministrative costs, it was impossible for 
many debtors to take advantage of the 
bankruptcy reorganization process. Sub-
chapter V (Sub V) has changed that. 
 Take our hypothetical New Hamp-
shire business with $1 million in unsecured 
debt, secured debt of $1,500,000, assets 
of $1,500,000, now confronting a lawsuit 
with a contingent liability of unknown pro-
portions. The business has run out of cash, 
and considers the salutary effect of a Chap-
ter 11 filing. It is, however, stopped in its 
tracks because of the hefty administrative 
costs including legal fees, filing fee, and 
quarterly fees. 
 Whether we call Sub V a “mini 11” or 
call it a “hybrid Chapter 13,” in some re-
spects, it is both.
 Sub V acts as a “mini Chapter 11” but 
is less expensive and more streamlined. 
The debtor retains more control, and more 

entities are eligible to file. A Chapter 13 
debtor seeking reorganization must be an 
individual, but now, Sub V permits the 
small business debtor to be an individual 
or a business entity.
 A Sub V debtor may have no more 
than $7,500,000 in total debt, with at least 
50% of such debt arising from business ac-
tivities. The aggregate debt includes non-
contingent liquidated secured and unse-
cured liabilities, but excludes debts owed 
to affiliates or insiders. Also, the SBRA left 
intact the prohibition against a “single as-
set real estate” case but clarified that a Sub 
V debtor is eligible where its primary ac-
tivity is owning or operating multiple real 
properties.

 Sub V is similar to a Chapter 13 in 
that the plan period of time is three to five 
years, and makes clear that a mortgage 
debt secured by the debtor’s home may 
be modified if it was not used primarily to 
acquire the residence and that the money 
from the loan was used primarily in the 
business of the debtor. Query: what hap-
pens if the debtor borrows funds to pur-
chase real estate with an upstairs apartment 
where he lives and a downstairs unit where 
he operates a business? Can that mortgage 
be modified–or can a portion of it be modi-
fied? Look for judicial decision in this area.
 As opposed to traditional Chapter 11, 
the Sub V debtor has exclusivity to file its 
own plan of re-organization, and must do 

so within 90 days of the filing date. The 
court is required to conduct a status confer-
ence within 60 days, but may extend either 
of these deadlines upon a finding that such 
extension is “attributable to circumstances 
for which the debtor should not justly be 
held accountable.” Expect that debtors will 
seek not to be held “justly accountable” be-
cause of COVID-19, and won’t all debtors 
seek the same thing?
 In a departure from traditional Chapter 
11, within 14 days before the status confer-
ence, the debtor must file a report detailing 
its progress and efforts toward finalizing a 
consensual plan. Expect debtors’ counsel 
and creditors to communicate actively in 
the ongoing Sub V process. Also, instead 
of the traditional Chapter 11 debtor in pos-
session administration, where the debtor 
in possession remains in control and man-
agement of its affairs (until it shows itself 
unable or unfit to do so), the Sub V pro-
ceeding will appoint a trustee. The trustee’s 
responsibilities include assistance in devel-
oping a plan, reporting fraud or miscon-
duct, and monitoring plan distributions. In 
short, the Sub V trustee’s purpose is to as-
sist the debtor in resolving creditor issues 
and keeping the debtor on track toward its 
plan of reorganization.
 Attorney Jim Lamontagne of Man-
chester has been appointed as the Sub V 
trustee for New Hampshire.

New Relief for Some Real Estate Companies Under the Bankruptcy Code
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By Jennifer Shea

 It would be difficult to find any aspect 
of our lives that the COVID-19 pandemic 
has not impacted and the practice of real 
estate law in New Hampshire is no excep-
tion. Just as the pandemic has been unprec-
edented, so too has the response by industry 
stakeholders who have managed the critical 
need to keep closings on schedule, all while 
ensuring the safety of their employees, co-
workers, and clients.  
 In early March, as reports of the number 
of individuals contracting the virus began to 
increase, the reality that the impact would 
not be limited to metropolitan areas was 
clear. The effects would reach into northern 
New England starting with the inevitable 
shutdown of businesses and governmental 
services.  We saw town hall and courtroom 
access change, adjustments to open meeting 
rules, the tolling of various limitations peri-
ods, and moratoriums on evictions and fore-
closures – all of which impact the real estate 
industry.  
 New Hampshire Registrars of Deeds 
implemented continuity plans under the ex-
pectation that, at best, their normal course of 
business was going to be disrupted. As coun-
ty offices began to shut down, the registries 
established protocols to reduce person-to- 
person contact by closing or limiting walk-in 
service for delivery of documents that could 
not be electronically recorded. Some loca-
tions required documents be left in a drop 
box or delivered by commercial mail car-
rier while others made additional provisions 
to allow for remote access to their indexing 
software, should the staff ultimately be dis-
allowed physical access to their office. With 
the situation being fluid, and sometimes 

changing hourly, what was clear was that 
our Registrars were prepared to make every 
effort to facilitate recording and continued 
indexing of documents. 
 The efforts of our Registrars during this 
time cannot be overstated. However, because 
the real estate industry relies on the ability 
to timely search and record documents, the 
potential for a complete shutdown needed to 
be considered. Title Insurance underwriters 
hurriedly worked to develop protocols to in-
sure transactions in a “gap,” whereby the ul-
timate recordation date of title documents in 
the land records could not be known at time 
of closing. Thankfully, as of the writing of 
this article, it appears that a complete shut-
down of our registries of deeds is unlikely 
due to diligent business continuity planning 
and execution. This is not the case in some 
states. 
 Amid the concerns regarding a shut-

down of recording offices, worries regarding 
personal contact began to grow. The cus-
tomary closing ceremony, in which multiple 
parties including sellers, buyers, realtors, 
and closing agents gather in one place, pre-
sented a tangible safety concern. In response 
to this, on March 18 we saw U.S. Senators 
Kevin Cramer (R-ND) and Mark Warner 
(D-VA) introduce S. 3533, the “Securing 
and Enabling Commerce Using Remote and 
Electronic (SECURE) Notarization Act of 
2020.” If enacted, this bipartisan legislation 
would permit nationwide use of Remote On-
line Notarization (RON), a type of electronic 
notarization in which the notary and signer 
are in different physical locations but appear 
together via an online program and gener-
ates all electronic documents.  
 In recognition of the need to facilitate 
the safe execution of important documents at 
the state level, on March 23 Governor Chris-

topher Sununu issued Emergency Order 
#11 pursuant to Executive Order 2020-04 in 
connection with the COVID-19 pandemic 
captioned, “Temporary authority to perform 
secure remote online notarization.” While 
keeping with the spirit of S. 3533, the Order 
allows for the notarization of critical docu-
ments when signed during a secure audio-vi-
sual webcast in which the notary is not in the 
physical presence of the signor. Emergency 
Order #11, however, provides for a printing 
and “wet” signing of documents during the 
audio-visual conference. The signor must 
then deliver the signed documents to the no-
tarial officer for certification and execution 
with the notarial officer’s signature and of-
ficial stamp or seal. The original document 
with the “wet” signatures of both the signor 
and the notarial officer are then submitted to 
the registry for a recording in the usual man-
ner. When combined with e-recording, this 
method provided an effective ad hoc bridge 
between evolving technology and customary 
signing and recording methods. 
 With each new challenge came an op-
portunity for real estate practitioners to 
undertake a critical analysis and to raise 
important questions involving a number of 
factors. Questions such as whether profes-
sional liability insurance excluded coverage 
where notarization of documents was under-
taken remotely, during an audio-visual clos-
ing ceremony, and under what conditions 
and with what technology would clients, 
lenders and title insurance carriers authorize  
such closing practices, were addressed.  In 
the residential real estate sector, there were 
significant complexities involving Federal 
National Mortgage Association and Fed-

The Real Estate Industry Rises to New Challenges

By John M. Cunningham 

 Internal Revenue Code section 199A 
became effective on January 1, 2018. It pro-
vides annual federal income tax deductions 
to owners of pass-through businesses of up 
to 20% of their net business income.  Pass-
through businesses consist of sole propri-
etorships (including single-member LLCs 
whose members are individuals and which 
are “disregarded entities”), entities taxable 
as S corporations, and entities taxable as 
partnerships (including most multi-member 
LLCs).  In addition, most closely-held busi-
nesses taxable as C corporations can easily 
be restructured as pass-through businesses.
 Many hundreds and possibly thou-
sands of New Hampshire residents use 
pass-through businesses to purchase and 
hold commercial or residential real property 
in order to obtain rental income from them 
and, when the time is right, to sell them at 
a profit. I’ll refer to these businesses in this 
article as rental real estate enterprises. Ob-
viously, all such owners would like to max-
imize their section 199A pass-through de-
ductions on their real estate rental income.
 However, these owners cannot qual-
ify for section 199A pass-through deduc-
tions unless their businesses are “trades or 
businesses” within the meaning of section 
199A, and regulations under section 199A 
provide, in general, that a pass-through 

business is a “trade or business” under the 
section only if its owners, their employees, 
their agents and their independent contrac-
tors devote continuous, regular and sig-
nificant time to it within the meaning of 
Commissioner v. Groetzinger, 480 U.S. 23 
(1987).
 On September 24, 2019, in an admin-
istrative ruling (the “Ruling”) designated 
Rev. Proc. 2019-38, the IRS provided own-
ers of rental real estate enterprise with a 
trade or business “safe harbor.” Every New 
Hampshire lawyer who represents owners 
of rental real estate enterprises should have 
at least a general understanding of the Rul-
ing, since:
• The Ruling may be of great potential im-

portance to these clients; but 
• As discussed below, the safe harbor pro-

vided by the Ruling is likely to be not 
only useless but even misleading both to 

the owners themselves if they are aware 
of it and even to their tax accountants un-
less they have a detailed knowledge of 
the relevant federal case law.

 Briefly, the Ruling provides that, in 
order for their rental real estate enterprises 
to qualify as section 199A trades or busi-
nesses:
• The owners of these enterprises must 

maintain separate books and records for 
each property held by them;

• The owners, their employees, their 
agents and their independent contrac-
tors must, in the aggregate, devote at 
least 250 hours to “real estate rental ser-
vices” during each relevant taxable year 
(which, for most owners, will be the cal-
endar year);  

• The owners must prepare and maintain 
contemporaneous written records con-
cerning the time they devote to the enter-
prise, the nature of each relevant rental 

service, the date of performance of each 
service, and the identity of the provider 
of each service; and

• The owners’ federal tax returns must in-
clude relatively detailed rental real estate 
enterprise statements.

 The Ruling sets forth a non-exclusive 
list of eight types of services that will qual-
ify as real estate rental services for section 
199A purposes.
 As will be obvious, the Ruling will 
be useless to many and perhaps most New 
Hampshire owners of rental real estate, 
since, for so many of them, their enterprises 
are purely a side business; they hold only 
a small number of properties—often just 
one or two; they devote far fewer than 250 
hours to these properties; and they have nei-
ther the time nor the ability to compile and 
maintain the detailed records required by 
the Ruling.  Further, they may assume that 
because they cannot comply with the Rul-
ing, they cannot qualify for section 199A 
deductions from their real estate rental in-
come.
 There is no case directly on point on 
the issue whether a rental real estate enter-
prise qualifies as a trade or business under 
section 199A. However, the Ruling itself 
provides that, depending on the relevant 
facts, rental real estate enterprises may 

Can New Hampshire Owners of Rental Real Estate Obtain Twenty Percent 
Federal Tax Deductions From Their Rental Income?
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By Christopher Swiniarski 

 Significant amendments to encour-
age workforce and residential hous-
ing development are working their way 
through the NH House. HB 1632, as writ-
ten as of March 11, 2020 seeks to expand 
financial incentives under RSA 162-K to 
workforce housing development, and is 
currently in the House Ways and Means 
Committee. It is offered in connection 
with HB 1629, which has the more im-
minent status of “Ought to Pass with 
Amendment.” While HB 1629 is held out 
as a bill “Relative to training and proce-
dures for zoning and planning boards,” a 
closer look reveals that the Bill’s provi-
sions reach much farther.  
 Indeed, for new planning or zon-
ing board members only, the Bill now 
mandates the formerly optional Office 
of Strategic Initiatives (OSI) training 
for municipal boards described in RSA 
673:3-a.  The Bill also tasks the OSI with 
developing a test for new members. But 
many planning and zoning boards do not 
have high turnover, so the odds of having 
a voting majority of new members is usu-
ally quite low.  As such, the Bill’s stated 
purpose of “training,” by applying it only 
to new board members, is likely to take 
years to be fully effective in many towns.
 One of the Bill’s far-reaching 
amendments applies to RSA 674:21, II, 
the so-called Innovative Land Use Con-
trols statute. The Bill seeks to mandate 

that any density, lot size, or other dimen-
sional incentives afforded to “housing 
for older persons” shall automatically 
be afforded and “deemed applicable to 
all types of housing development.” Note 
that this far-reaching provision applies 
not only to workforce housing, but to 
“all types of housing.” In a time when 
residential development is the most 
profitable type in our state, this type of 
amendment could have significant impli-
cations for municipalities. It may be that, 
if the legislature extends these benefits or 

relaxed standards to housing across the 
board, some municipalities will not have 
the time or means to provide the addi-
tional infrastructure that increased hous-
ing requires.  
 “Housing for older persons” typi-
cally has far less of an impact on munici-
pal resources (schools, first responders, 
sanitation, etc.) than typical residential 
development. While housing can be built 
in mere months, the municipal infra-
structure usually takes much longer to 
implement, assuming a municipality can 
figure out how to pay for it.  
 Another provision of the Bill amends 
RSA 674:21, IV(a) by allowing Planning 
Boards the ability to waive regulations in 
municipal “Inclusionary Zoning” ordi-
nances if the same would make a low- or 
moderate-income housing development 
less profitable. The intent is to support 
affordable housing by permitting waiver 
of economically cumbersome provisions.  
But as written, the Bill may have the ef-
fect of creating the possibility of appeal-
ing a denial that is otherwise validly 
grounded in noncompliance with mu-
nicipal law, simply because compliance 
negatively affects profitability.
 Perhaps the most broad-reaching ef-
fects of the Bill may arise from the pro-
posed amendments to RSA 674:33 with 
respect to ZBA decisions, and proposed 
amendments to RSA 676:4 with respect 

to Planning Board decisions. It seems the 
proponents of the Bill took inspiration 
from our Commonwealth neighbor to the 
south in seeking to impose a 90-day dead-
line on ZBA decisions and tightening the 
Planning Board deadlines, along with an 
additional requirement for a written deci-
sion backing up any denial. Conversely 
though, the Bill contains no requirement 
for a written decision supporting an ap-
proval. The new deadlines reduce delays 
which often impose significant costs and 
unpredictability on developments. The 
written decision requirement adds trans-
parency and accountability to decrease 
the likelihood of boards making arbitrary 
or capricious denials (or approvals). 
One potential problem, however, lies in 
the proposed amendments to RSA 676:4 
with respect to Planning Board decisions. 
The Bill proposes a timeline of 30 days 
for the superior court to act on infrac-
tions of the above referenced planning 
board deadline, and requires the court 
to fast track the claim. These provisions 
lack the proverbial “or what” substance, 
likely because the legislature may be re-
luctant to step on judiciary toes.
 Last, the Bill attempts to provide the 
Court with statutory authority to award 
attorneys’ fees to a prevailing party in 
any appeal on the matters described 
above, subject to the limitation that attor-
neys’ fees against a municipality would 
only be recoverable in instances of bad 
faith, gross negligence, or malice. This 
provision encourages transparency and 
accountability by providing a penalty 
for municipalities intentionally delaying 
decisions or denying approvals without 
good cause.  
 While the Bill may fail to recognize 
the impacts of forcing residential devel-
opment on any given community, it does 
make significant advances in eliminating 
never-ending delays and arbitrary deci-
sions. This effect alone can have a dra-
matic positive impact on all economic 
development in NH, be it commercial or 
residential. 

Christopher Swiniarski is an attorney in 
the Real Estate and Corporate Depart-
ments at McLane Middleton, Profes-
sional Association.  He can be reached 
at (603) 628-1322 or christopher.swin-
iarski@mclane.com. 
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By John Willis

 The purpose of recording a lis pendens 
with a registry of deeds is “to give notice 
to third parties that any interest they may 
acquire in the property is subject to the out-
come of litigation.” Topjian Plumbing & 
Heating, Inc. v. Bruce Topjian, Inc. (N.H. 
1987). “[R]ecording a lis pendens gives 
notice but does not create an attachment 
or perfect a lien.” Id.; N.H. Title Standard 
9-30.
 New Hampshire permits a lis pendens 
to be recorded with a registry of deeds in 
only two situations: (1) “[i]n equity cases 
for specific performance of an agreement 
to transfer land” and (2) “to perfect a labor 
and materials lien under RSA 447.” RSA 
511-A:8, III. In those two situations, that 
statute “permits the filing of a writ in the 
form of a lis pendens without prior court 
application or approval.” 
 New Hampshire statutes do not permit 
a lis pendens to be recorded in other law-
suits affecting title to real estate, such as 
quiet title actions.  See FHLMC v. Desmet 
(D.N.H. 2013).
 In that case, the court rejected the 
plaintiff’s motion for approval of a lis 
pendens in an action to quiet title because 
“[w]hile some states provide for judicial 
approval of memoranda of lis pendens in 
actions to quiet title, see, e.g., Mass. Gen. 
Laws (“MGL”) ch. 184, § 15, New Hamp-
shire does not appear to have done so.” Id.
 As indicated in Desmet, there is a 
sharp contrast between the Massachusetts 

and New Hampshire lis pendens statutes.  
In Massachusetts, recording a lis pendens 
in quiet title actions “prevents further dis-
putes and resulting claims and litigation 
from those parties who …lacked notice 
of its prior involvement in litigation. The 
prevention of such unnecessary conflict 
and compounding lawsuits furnishes a 
strong practical purpose for the lis pen-
dens.” Powell v. Stevens (Mass. App. Ct. 
2007).   
 The Massachusetts lis pendens statute 
serves “to remedy a harsh common-law lis 
pendens rule by ensuring that prospective 
buyers have the benefit of recorded notice 
of certain lawsuits.” Wolfe v. Gormally, 
(Mass. 2004).  A lis pendens “does noth-
ing that a conscientious seller of property 
would not do as a matter of course…Con-
siderations of fairness would ordinarily 
prompt the seller of property that is the 

subject of a legal dispute to inform poten-
tial buyers or mortgagees of the existence 
of that dispute.” Debral Realty, Inc. v. 
Dichiara (Mass. 1981).  
 Unlike in Massachusetts, where the 
lis pendens statute generally prevents con-
structive notice of lawsuits by other means, 
in New Hampshire an affidavit might be 
effective in providing constructive notice 
of a lawsuit.  Under New Hampshire Title 
Standard 3-1, reliance upon affidavits “is 
acceptable practice.”  See also Title Stan-
dard 3-2 (Affidavits “should state facts, 
rather than conclusions, and disclose the 
basis of the maker’s knowledge.”); C F In-
vestments, Inc. v. Option One Mortg. Corp. 
(N.H. 2012) (“The goal of a prospective 
bona fide purchaser is to make sure he or 
she will obtain an interest in a property 
free and clear of encumbrances…  Because 
properly recorded instruments are deemed 

Lis Pendens and Record Notice of Pending Quiet Title Actions
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By Robert L. Best & Michael Redding

 The allure of free, clean, unlimited en-
ergy from the sun has always been tantaliz-
ing. Seemingly for decades, we have been 
on the cusp of the big breakthrough that 
would remake our energy industry. From 
a policy perspective, New Hampshire has 
been getting ready for it for more than 40 
years. 
 Since 1975, New Hampshire has per-
mitted municipalities to adopt tax exemp-
tions under RSA 72:61 for solar-thermal 
installations. Net metering under RSA 
362-A began in 1978. New Hampshire cre-
ated real estate rights in “Solar Sky Space 
Easements” in 1985 through RSA 477:49-
51, and encouraged their use in real estate 
development through municipal planning 
and zoning (RSA 672 and RSA 674). Since 
2002, encouragement of solar energy de-
velopment has been required in municipal 
planning regulations and zoning ordinanc-
es adopted under RSA 674.  Beginning in 
2010, municipalities could adopt “Energy 
Efficiency and Clean Energy Districts” 
under RSA 53-F.  Solar energy was incor-
porated into the state’s renewable energy 
standards (RSA 362-F) beginning in 2013. 
Starting this year, RSA 362-F encourages 
the development of solar installations that 
benefit low to moderate income families 
and municipalities are authorized to adopt 
tax exemptions under newly amended 
RSA 72:61 for solar-electric installa-
tions.   

 The challenge (until recently) has 
been that solar technology hasn’t been up 
to the task of taking advantage of the vari-
ous public policies embedded in our state 
statutes. In spite of all the statutes encour-
aging it, meaningful solar installations 
have been too costly and inefficient to gain 
widespread acceptance. Now that technol-
ogy has started to catch up with policy, 
meaningful solar installations are begin-
ning to become a reality. Residential solar 
panels are becoming commonplace in New 
Hampshire with 8,195 residential instal-
lations as of 2019, according to the Solar 
Energy Industries Association. 
 Solar energy can provide a solution 
that gets us to a new, cleaner, efficient and 
more environmentally friendly energy sup-
ply. The advances in battery storage are ex-
ponential and provide solutions that allow 
solar energy to be there for us all the time 
– even when the sun is not shining. It can 

provide lower energy costs and provide 
sustainable and formidable power for our 
manufacturing plants.  
 In addition, commercial power gen-
eration is beginning to get a foothold in 
New Hampshire, and that’s a change that 
we’ve been slow to embrace. Municipal 
planning and zoning boards are facing 
numerous questions about commercial 
installations. Is a commercial solar panel 
installation suited for the industrial zone, 
the commercial zone or the rural agricul-
tural zone? Are they a primary use, or an 
ancillary accessory feature? Should they 
go on top of landfills? What about on top 
of public buildings? Are they impervious 
surfaces?  Do they make noise, pose a risk 
to wildlife, cause a nuisance, generate traf-
fic, or concentrate erosion?  Do they affect 
abutters’ property values, do they obstruct 
views, do they require overhead power 
lines, or giant batteries to store power? Do 
they leak chemicals, or leach metals, and 
do they cost a lot to remove at the end of 
their useful life? Do the virtues of solar 
power counterbalance any of the possible 
planning and zoning, or environmental 
concerns? The industry is prepared with 
good answers to these questions; however, 
each municipality arrives at a comfort level 
at its own pace.   
 In practice, municipalities are chal-
lenged in evaluating solar projects under 
current zoning ordinances and site plan 
regulations that are not written with solar 
in mind. By default, solar power is often 
lumped in with other energy utilities, like 
a large-scale gas fired power plant. That 
could relegate solar to the industrial zone, 
sometimes only by conditional use permit, 
even though solar is a passive, unobtrusive, 
quiet land use. Some towns don’t allow or 
encourage power generating utilities at all, 
which means that local regulation could 
be at odds with state statutes and policies 

Solar Energy – We Are Still Getting Used to the Change
that encourage solar development. Nev-
ertheless, until something changes in that 
municipality, commercial solar cannot be 
built under the existing ordinances absent a 
difficult to obtain variance. These obstacles 
often stifle commercial solar development.
 Other municipalities are further ahead 
with solar. For example, Conway and 
Loudon have each developed an ordinance 
that allows solar in all districts under a spe-
cial exception, which can be granted by the 
Zoning Board under criteria that are often 
easier to achieve than a variance.  In gener-
al, a special exception is granted if the ap-
plicant can demonstrate that the use meets 
the special exception criteria in the zoning 
ordinance. Franklin takes a different ap-
proach and relies on statute for its review 
of solar installations.
 The New Hampshire Department of 
Environmental Services (NHDES) is also 
adapting to the potential for solar develop-
ment. Most commercial solar array proj-
ects require a minimum of five (5) acres to 
achieve a 1-megawatt array. Development 
of that size will often require an Alteration 
of Terrain (AoT) permit, and potentially 
a wetland permit if it is near wetlands. 
NHDES developed a set of guidelines spe-
cifically for large solar arrays in January 
2019, and recently updated the guidance in 
February 2020. The guidance establishes 
design recommendations and best man-
agement practices for erosion and runoff 
mitigation. The guidance outlines criteria 
based upon the land cover change (i.e., 
clearing wooded areas and creating a grass 
meadow) and slope.    
 The level of detail in the AoT regula-
tions, and some of the new municipal or-
dinances, begin to address many of those 
questions related to the commercial devel-
opment of solar panels. As more munici-
palities work through the process of adopt-
ing solar ordinances, solar will continue to 
grow and flourish as an alternative energy 
source in New Hampshire. There’s a signif-
icant way to go yet, but important progress 
is moving forward.  

Robert Best is an attorney and partner at 
Sulloway & Hollis. His practice focuses on 
business and healthcare clients, including 
real estate and land use practice.  Michael 
Redding is a civil engineer, and Director 
of Engineering and Operations at New 
England Solar Garden, a Portsmouth, New 
Hampshire company that develops com-
mercial solar installations.
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By Ian Huyett

 During the 2008 crisis, some resilient 
New Hampshire businesses thrived. Oth-
ers were able to launch in the wake of the 
downturn. Yet, as COVID-19 drags on, 
suppression measures now threaten to per-
manently destroy many of these same busi-
nesses.  
 Murphy’s Taproom opened in 2007 
and rapidly became profitable, remaining 
untouched by the downturn in 2008.  “The 
recession in 2008 and 9 didn’t hit us,” says 
Keith Murphy, owner of Murphy’s and a 
former state representative. In contrast, the 
current shutdown is “disastrous – there’s 
no other word for it.  It’s catastrophic.” 
 If the shutdown is not lifted soon, 
Murphy warns of an ominous future for 
New Hampshire restaurants.  “If we are al-
lowed to reopen on May 4, which I think is 
doubtful, I think 15% of restaurants are al-
ready out of business,” said Murphy.  “Into 
June, we’re looking at half.  I’ve done the 
models, and once we get to the third week 
of June I’m closed forever.”
 The shutdown is not only threatening 
to destroy restaurants and bars.  When Matt 
Pearson and his wife Kelly first opened 
Cowabunga’s, a family entertainment cen-
ter, their property was helping to revital-
ize a beaten-down former Walmart plaza in 
Hooksett. Now Cowabunga’s has two lo-
cations, both closed by the shutdown. “We 
had tremendous business; we were really 
excited and had a lot of plans to grow the 
store,” Matt Pearson said. Soon, however, 
family entertainment will “simply not be a 
solvent business.”
 If businesses like Murphy’s or Cow-
abunga’s were to be destroyed by pro-
tracted shutdown orders, could there be 
constitutional implications? The Fifth 
Amendment provides that private property 
shall not be “taken for public use, without 
just compensation.”  The New Hampshire 
Bill of Rights adds an additional restric-
tion:  “no part of a man’s property shall be 
taken from him, or applied to public uses… 
[without the consent of] the representative 
body of the people.” These provisions are 
often thought of as permitting property to 
be taken without compensation if the tak-
ing is for a “public use.”  In fact, as the text 
of the Fifth Amendment shows, a “public 
use” is simply the threshold requirement 
for a taking, which then requires “just com-
pensation.” 
 Takings Clause litigation over coro-
navirus shutdown orders is still in its early 
stages. One ongoing Texas case alleging a 
so-called “regulatory taking,” brought by 
Tobacco and Wine, Inc., has not yet been 
resolved on the merits. The complaint in a 
New Hampshire lawsuit, Binford, et al. v. 
Sununu, also made a terse allegation of an 
uncompensated taking. That suit was dis-
missed on March 20.  
 According to a March 20 Union Lead-
er article, Judge John Kissinger appeared 
to note that the orders were limited in time.  
“The judge said the emergency restrictions 
are ‘narrowly tailored’ and will expire 
on May 3rd unless the governor extends 
them,” the Union Leader reported. Yet, 
business owners like Keith Murphy fear 
that closure orders will prove increasingly 
indefinite. Matt Pearson added that “we’re 
really dependent on figuring out what the 
new normal will be.” 
 As takings litigation around shut-
down orders develops, it will likely re-

volve around the concept of a “regulatory 
taking.” In determining whether a taking 
requires compensation, the famous Penn-
sylvania Central decision says that the 
court will look to the “extent to which 
the regulation has interfered with distinct 
investment-backed expectations.”  To New 
Hampshire business owners, the phrase 
“interfered with” would be an understate-
ment. “Having the shutdown eliminates 
99.9% of our business,” said Pearson. 
 This raises the possibility that, in the 
coming months, business owners may al-
lege so-called “total regulatory” takings.  
This compensable taking occurs when a 
regulation eliminates all economically 
viable uses of an owner’s real property.  
The Supreme Court’s language in Lucas 
v. South Carolina Coastal Council seems 
startlingly relevant: “when the owner of 
real property has been called upon to sacri-
fice all economically beneficial uses in the 
name of the common good, that is, to leave 
his property economically idle, he has suf-
fered a taking.”
 Murphy says this language describes, 
not only his own situation, but that of most 
New Hampshire restaurants. “A lot of plac-
es tried takeout,” he said. “It worked out 
for a couple weeks, but we were treading 
water.”  Murphy said that, if a judge asked 
him whether he could put his properties to 
any other viable use, “I would say that’s 
impossible.”
 Other constitutional challenges against 
business closures are also beginning to de-
velop. In Binford, plaintiffs’ counsel sug-
gested that, by prohibiting his clients from 
visiting restaurants and markets, the Gov-
ernor was denying his clients’ right to as-
semble. This raises another relevant aspect 
of the shutdown orders: the fact that they 
make most in-person community impos-

sible.
 Substantive due process, wrote Jus-
tice Powell in Moore v. East Cleveland, 
protects institutions that are “deeply root-
ed in this Nation’s history and tradition.”  
New Hampshire business owners say that 
the family and community gatherings in 
their businesses form a central party of 
American society.  Pearson said that Cow-
abunga’s is “a place that people want to 
celebrate and congregate to.” He added 
that “without having a space to do that, it 
would leave just a big void in the commu-
nity.”  
 Murphy argued that few things are 
more deeply rooted in American his-
tory than gathering socially in pubs. “The 
American Revolution began in pubs.  
There’s a lot to be said about the role of 
restaurants and pubs in neighborhoods and 
socializing people.”

 Pearson and Murphy are in good com-
pany. Alexis de Tocqueville, for example, 
described the United States as brimming 
with thousands of neighborhood commu-
nities, which he said allowed American 
democracy to operate. The more the gov-
ernment makes community impossible, he 
warned, the more it promotes dependence 
upon the government and the abuse of 
power. 
 If the shutdown orders prove increas-
ingly unlimited, courts may soon to be 
asked to consider these and other ques-
tions. For his part, Keith Murphy stated 
that the current measures have already 
been in place for too long, and that New 
Hampshire should be leading the way in 
allowing businesses to reopen. “We have 
an executive council to stop things like 
this from happening, and here we are,” he 
stated. “We need to get open to save what 
we have left to save.”

Ian B. Huyett is an Associate at the firm, 
PretiFlaherty and a member of the Litiga-
tion Practice Group. He practices from the 
Concord office where he counsels individu-
als and companies on a diverse range of 
legal matters, including contract negotia-
tions, government affairs, and internation-
al law. He offers clients broad experience 
in trial research, argument preparation, 
appellate advocacy, and general litigation 
issues. Attorney Huyett can be reached at 
ihuyett@preti.com or 603.410.1500.
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By Kenneth Murphy

 This article will address a common 
title defect relating to mortgage legal de-
scription errors and how to cure those de-
fects through litigation. Additionally, this 
article will not address any issues of title 
insurance coverage. Subsequent articles 
will address statute of limitations issues 
and equitable subrogation, homestead and 
other title defects. In addition, the assump-
tion made here is that the legal description 
in the mortgage is defective and court re-
lief is needed in order for a lender to fore-
close. Where a description is clear enough 
to denote a particular lot of land it is not 
essential that it should contain a statement 
of its boundaries its geographical location 
or other descriptions. Jesseman v. Aure-
lio, 106 N.H. 529,532(1965). A deed, for 
example, need not in or by itself fully de-
scribe the property if it provides informa-
tion by which identification is possible. 
N.H. Bar Assoc. Title Examination Stan-
dards Sect. 5-50 (2016). 
 For an excellent detailed analysis of 
whether a mortgage legal description is 
sufficient, see US Bank NA v. Bickford, 
13-cv-294-PB, 3/31/15, US Dist. Ct, Dis-
trict of NH.
 One of the first issues that must be ad-
dressed is standing. In New Hampshire, 
the parties must have personal legal or 
equitable rights that are adverse to one 
another with regard to an actual, not hy-

pothetical,  dispute. Duncan v State,  166 
NH 630, 642 (2014). In most cases involv-
ing a mortgage, the current holder of the 
mortgage will have standing. Attaching 
the most current recorded assignment to 
the complaint will suffice. As assignee to 
the original mortgage, the successor lender 
stands in the shoes of the original mortgage 
holder and obtains all rights of the original 
lender. YYY Corp. v. Gazda, 145 N.H. 53, 
61 (2000). The issue of who holds the note 
is typically not relevant to the issue of ref-
ormation of the mortgage.
 Prior to filing any court action, a certi-
fied letter to the borrower should be sent 
requesting execution of a confirmatory 
mortgage to cure the legal description er-
ror. Typically, as part of the closing, bor-
rowers are required to sign a compliance 
agreement or an errors and omissions doc-

ument by which the borrowers agreed to 
cooperate in fixing errors in the loan docu-
ments. 
 The method to cure a legal descrip-
tion error is a Complaint to Reform the 
Mortgage claiming mutual mistake filed 
in the Superior Court in the county where 
the property is located. In most cases, legal 
description errors in mortgages are mutual 
mistakes. Unilateral mistakes are not ad-
dressed in this article. The Supreme Court 
has noted that for a unilateral mistake the 
remedy is rescission, not reformation. Cur-
ran Company v. State, 106 N.H. 558, 215 
A.2d 702 (1965). Reformation of an in-
strument for mutual mistake requires that 
the party seeking reformation demonstrate 
by clear and convincing evidence that: (1) 
there was an actual agreement between the 
parties; (2) there was an agreement to put 
the agreement in writing; and (3) there is 
a variance between the prior agreement 
and the writing. A.J. Cameron Sod Farms 
v. Continental Ins. Co., 142 N.H. 275, 283 
(1997). These elements are satisfied when 
the mortgage contains an incorrect legal 
description based on the records from the 
closing. 
 In a reformation complaint, it is pru-
dent to name the current owners and or bor-
rowers as Defendants and any subsequent 
parties with any interest in the property 
(recorded mortgages, judgments or other 
recorded interests) so that any final order 
is binding on those parties. “The necessary 
parties to any proceeding, . . . are those . . . 
who have an interest in the subject-matter 
of the suit and whose rights may be con-
cluded by the judgment.” Jones v. Herbert, 
77 N.H. 282, 284 (1914). A necessary par-
ty, who has not been named a party to the 
action, is not bound by the judgment. 

 The complaint should also request that 
the relief be granted retroactively to the 
date the original mortgage was recorded to 
effectuate lien priority. 
 Copies of the loan application, Com-
pliance Agreement (Errors & Omissions), 
and appraisal from the closing file should 
be attached to the complaint as evidence of 
the intent of the parties to encumber a spe-
cific property by the Mortgage.   
 The complaint should also assert an 
equitable lien claim as an alternative rem-
edy. If for some reason the reformation 
claim is denied, the plaintiff can still obtain 
relief based on the fact that the borrower 
benefited from the loan proceeds (either  
to purchase or refinance the property) and 
therefore a lien should be granted to secure 
the loan independent of the legal descrip-
tion of the mortgage. An equitable lien 
may not allow foreclosure, but it grants 
some security to the lender. 
 Assuming that the defendants are de-
faulted in the litigation, a Motion for Entry 
of Final Judgment along with a Proposed 
Decree with the specific reformation re-
quest (for example, correct legal descrip-
tion of the mortgage with book and page 
reference of the mortgage being reformed). 
Once that motion is granted and the decree 
approved, a certified copy of the order from 
the court should be recorded at the registry. 
If a borrower does reply to the complaint, a 
summary judgment motion should be filed 
asserting that there is no material dispute 
as to the error in the legal description. If 
the Borrower has executed a compliance 
agreement and then failed to cooperate 
with curing the defect in the mortgage, a 
request for attorney’s fees is warranted. 
 If the Court grants reformation of the 
mortgage, the next issue is whether such 
reformation will apply retroactively. The 
general rule is that such reformation will 
apply retroactively unless the rights of a 
bona fide purchaser are prejudiced. A judg-
ment creditor or prejudgment attaching 
creditor is not considered a bona fide pur-
chaser.  In re Mellor, 734 F.2d 1396, 1401 
(9th Cir. 1984).

Kenneth Murphy is Managing partner at 
Coughlin, Rainboth, Murphy, and Lown 
where he handles real estate litigation, in-
cluding title claims. He has been a member 
of the NH Bar since 1986. 

Common Title Defects and How to Cure Part 1
Legal Description Errors



www.nhbar.org          NEW HAMPSHIRE BAR NEWS MAY 20, 2020 31

Real Property Law

By Jason B. Dennis

 Dark Store Theory— it sounds like it 
could be an episode of The Twilight Zone, 
or perhaps the name of an angsty rock band 
(maybe the band would have a song enti-
tled, “My Heart is Vacant, What’s it Worth 
to Ya?”). What Dark Store Theory actually 
is—at least in the world of property tax as-
sessment—is a strategy that several large 
chain retailers (such as Walnart, Target, 
Home Depot, Lowes, etc.) have recently 
started to employ. The purpose of the strat-
egy is to challenge local property tax valu-
ations, reduce assessments, and, thereby, 
reduce the retailers’ tax bills.
  The certainly oversimplified crux of 
the Dark Store Theory/argument is that the 
buildings owned by large chain retailers 
are not worth their assessed values on the 
open market because if the large buildings 
were to be listed for sale, there would be no 
demand and limited (if any) willing buy-
ers. In essence, the retailers are seeking to 
have their property valued, while they are 
still operating out of the building, as if (or 
at least almost as if) the building was al-
ready vacant. Of some note, one of the rea-
sons why there may be fewer willing buy-
ers for the large retail buildings at issue is 
that there are often restrictive covenants in 
place which have the effect of preventing 
competitors from operating out of those 
buildings. For example, if a Walmart wants 

to open a new store at a new location five 
miles away from its current space, a Target 
might not—whether it wants to or not—be 
able to operate out of Walmart’s vacated 
building.
 The Dark Store Theory (which, as one 
might expect, is not the label used by large 
chain retailers or their representatives) has 
met with varying success. One of the more 
notable results is that the Kansas Board of 
Tax Appeals recently decided in favor of 
Walmart by reducing assessed values for 
eleven Walmart stores in Johnson County, 
KS by over $120 Million. See generally, 
In the Matter of the Equalization Appeals 
of Wal-Mart Stores, Inc. for the Year 2016 
in Johnson County, Kansas, Docket Nos. 
2016-2691-EQ et al. (2019).
 In light of results like the Kansas 
result mentioned above, municipalities 
almost always oppose the Dark Store 
Theory. Municipalities are not the only 
opposition, however. Individual taxpayers 
who fear that they will face an additional 
tax burden or that certain publicly funded 
services, such as public schools, will suf-
fer, have also expressed frustration. Maine 
appears to be one of the first states attempt-
ing to deal with the Dark Store Theory with 
legislation. Maine House Bill 2045, intro-
duced in January of this year and referred 
to the Committee on Taxation, would apply 
to retail sales facilities in excess of 20,000 
square feet. In pertinent part, the legisla-

tion reads: “For the purpose of establish-
ing the valuation of a retail sales facility, 
as defined in section 6651, subsection 5, 
in excess of 20,000 square feet, the prop-
erty must be valued based on its current 
use…” (Emphasis added.) 
 When Maine Representative Ryan 
Tipping (House District 123) introduced 
the bill, he clearly pointed out that his goal 
was to ensure that “big-box retailers like 
Walmart and Lowes pay their fair share.”1  
 Representative Tipping also indicated 
his opinion that employing the Dark Store 
Theory was “a strategy of gaming the sys-
tem.”2
 On the other side of the issue, both the 
Retail Association of Maine and the Maine 
Grocers and Food Producers Association 
provided written testimony in opposition 
to the bill. One of the points made by the 
Grocers & Food Producers Assoc. is that 
the 20,000 square feet distinction would 
capture a “large array of retail store fronts 
not just typical ‘big-box’ retailers…”3
 Because of the nationwide response to 
Coronavirus (COVID-19), Maine House 
Bill 2045 has been carried over to any spe-
cial session of the 129th Legislature, and 
we will have to wait to see what happens 
next.
 How the Dark Store Theory might 
develop in New Hampshire, New Eng-
land, and beyond is a question that perhaps 
only certain litigators and/or George Lucas 

could love: will the dark side prevail—or 
the light?*

*Disclaimer: the author of this article is 
not implying that large chain retailers are 
akin to the Galactic Republic or the Sith, 
or that they are otherwise affiliated in any 
way with the dark side of the force.

1. Hearing on LD 2045, An Act Relating 
to the Valuation of Certain Retail Prop-
erty Before the Joint Standing Comm. on 
Taxation, 2020 Leg., 2nd Sess. (Me. 2020) 
(written testimony of Rep. Ryan Tipping 
introducing LD 2045).
2. ibid.
3. Hearing on LD 2045, An Act Relating 
to the Valuation of Certain Retail Prop-
erty Before the Joint Standing Comm. on 
Taxation, 2020 Leg., 2nd Sess. (Me. 2020) 
(written statement of Christine Cummings, 
Executive Director of Maine Grocers & 
Food Producers Ass’n, in opposition to LD 
2045).

Attorney Jason B. Dennis is a general 
practitioner with Hastings Malia P.A., just 
across the NH border in Fryeburg, ME. He 
is currently serving on the NHBA Board of 
Governors as the Out of State Governor. 
Jason’s general practice includes munici-
pal law and civil litigation in both NH and 
ME. He can be reached at (207) 935-2061 
or jdennis@hastingsmalia.com.
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 Additional financial benefits of Sub V 
include not requiring the appointment of a 
committee of creditors unless ordered by 
the court for cause, and not requiring pay-
ment of quarterly U.S. trustee fees.
 Two separate, creditor-friendly 
amendments will deter bankruptcy estates 
from their former ability to recover pref-
erential transfers. First, before commenc-
ing preference litigation, the plaintiff must 
conduct “reasonable due diligence in the 
circumstances of the case and also must 
predict and evaluate the defendant’s poten-
tial affirmative defenses.” Second, plaintiff 
may not automatically file preference liti-
gation in the court where the Bankruptcy 
is pending. With the new legislation, the 
plaintiff must commence preference litiga-
tion in the defendant’s jurisdiction where 
claims are less than $25,000. Here is an 
opportunity for creditors to keep their pref-
erential transfers more readily than prior to 
the amendment.

unprecedented and unforeseen coronavirus 
threat, as well as by certain efforts suggested 
or mandated by civil authorities to contain its 
spread.
 Applying the doctrine of commercial 
frustration to the conditions created by the 
threat presented by the coronavirus may 
seem novel, but then so is this particular vi-
rus. But there is no question courts have in-
herent authority to mold the common law to 
address new circumstances.6  
 Attorneys advising tenants whose busi-
ness operations have been materially and 
negatively impacted by the coronavirus 
threat generally, or by Governor Sununu’s 
shutdown order7 specifically, should con-
sider possible application of the doctrine of 
commercial frustration to the tenant’s situa-
tion, and whether the tenant might be enti-
tled (at a minimum) to an abatement of rent 
during the period of the shutdown order, or 
(depending upon the circumstances) even an 
outright termination of the lease. 

1. See, e.g.,  Centronics Corp. v. Genicom 
Corp., 132 N.H. 133, 139 (1989).
2.  The New Hampshire Supreme Court 

eral Home Loan Mortgage Corporation as 
the predominate purchasers of residential 
mortgage loans. As with the rest of the in-
dustry, FNMA and FHLMC too were “fig-
uring things out” and guidance on protocols  
changed multiple times. In addition, closing 
agents had to carefully analyze closing in-
structions lest they take on additional unin-
tentional liabilities.  
 While some practitioners opted to adopt 
new technology and take their closings on-
line utilizing the provisions of Emergency 
Order #11, others elected to manage the 
many variables at play in other ways. Many 
practitioners conducted closings under pop 
-up tents in the open air, masked and gloved, 
with parties passing documents through the 
cracked windows of cars or sitting outside at 
picnic tables.
 Working through the COVID-19 pan-
demic has been transformative in so many 
respects. Our practices, like so many others, 
have had to adjust. Perhaps, even as we flat-
ten the curve, some of what we have experi-
enced will be adopted as new local custom. 
Perhaps we will see the New Hampshire 
legislature move forward to adopt the Re-
mote Notarization bill that is currently pro-
posed for study committee. However, what 
has become apparent is the effort and sheer 
determination of Registrars, abstractors, pro-
cessors, attorneys and other industry stake-
holders to keep the New Hampshire real es-
tate practice healthy. 

Jennifer joined First American Title Insur-
ance Company in 2018 and currently serves 
as an underwriter for the New Hampshire 
region. She earned her juris doctor degree 
from the University of New Hampshire 
School of Law in Concord, New Hampshire 
and her bachelor’s degree with a major in 
finance from Boston College. Prior to join-
ing First American Title, Jennifer counseled 
clients in private practice where her work 
focused on real estate transactions, estate 
planning and general civil litigation. Jenni-
fer’s experience also includes ownership of 
a property and casualty insurance company 
where she specialized in insuring construc-
tion-related risk.  She currently serves as 
Vice Chair of the New Hampshire Bar As-
sociation Real Property Law Section. She is 
a frequent contributor to various newslet-
ters and has authored and presented classes 
to industry professionals including Real-
tors and attorneys. She can be reached at 
JShea@FirstAm.com.

qualify under section 199A as trades or 
businesses even though they do not meet 
the above tests. Furthermore, a number of 
federal tax cases may be read to suggest that 
even the real estate businesses of owners of 
rental real estate enterprises that hold only 
a few rental properties (and, in at least one 
case, only one such property) and who de-
vote only very little time to their enterprise 
may nevertheless be section 199A trades or 
businesses. See, e.g., Grier v. United States, 
218 F. 2d (1st Cir. 1955); Reiner v. United 
States, 222 F.2d 770 (7th Cir. 1955); Anders 
I. Lagreide, 23 T.C. 508 (1954); and Cur-
phey v. Commissioner, 73, T.C. 766 (1976).  
 Thus, although the matter is not with-
out doubt and although, in particular, all of 
the above cases were decided several years 
before Groetzinger, New Hampshire own-
ers of rental real estate enterprises who 
cannot comply with the Ruling but who 
are willing on the basis of these cases to be 
somewhat aggressive may reasonably de-
cide to take the position in their federal tax 
returns that:
• Their enterprises qualify as trades or 

businesses under section 199A; and
• Accordingly, they as the owners of these 

enterprises are entitled to section 199A 
deductions from their real estate rental 
income.  

 However, to avoid the risk of penalty 
claims in IRS audits, these owners, before 
filing their returns, should consider request-
ing that a tax accountant or attorney who is 
thoroughly familiar with the relevant fed-
eral case law draft an opinion letter support-
ing the above position.

John Cunningham is of counsel to the law 
firm of McLane Middleton, P.A.  His prac-
tice is focused on LLC formations and 
other LLC matters and on assisting clients 
to maximize their Internal Revenue Code 
section 199A pass-through deductions.  His 
telephone number is (603) 856-7172.  His 
e-mail address is lawjmc@comcast.net.  
The link to his website is www.llc199A.com. 
John is the author of Drafting Limited Lia-
bility Company Operating Agreements, the 
leading U.S. LLC formbook and practice 
manual, and of Maximizing Pass-Through 
Deductions under Internal Revenue Code 
Section 199A, the only book on section 
199A published by a recognized publisher. 
Both books are published by Wolters Kluw-
er, a global provider of legal, tax and medi-
cal information.
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has noted that while some authorities have 
taken the position that the doctrine of com-
mercial frustration does not apply to leases, 
this is a minority view which it does not 
follow. Perry v. Champlain Oil Co., 101 
N.H. 97, 99 (1957).
3.  Gen. Linen Servs. v. Smirnioudis, 153 
N.H. 441, 443 (2006) (internal quotation 
omitted).
4.  Id. 
5. See Saab v. Norton Family, Inc., 2000 
Mass. App. Div. 200, 201, 2000 Mass. App. 
Div. LEXIS 75, *5-6.
6.  See, e.g., Southern New Hampshire 
Medical Ctr. v. Hayes, 159 N.H. 711, 720, 
992 A.2d 596 (2010).
7.  Emergency Order 17 related to Execu-
tive Order 2020-04.

Helen Holden Slottje is Of Counsel with 
Cook, Little, Rosenblatt & Manson, pllc in 
Manchester, NH. She is admitted in NH, MA, 
and NY. Her practice focuses on both com-
plex and routine commercial transactions, 
and she has more than 25 years’ experience 
counseling tenants, landlords, and lenders 
regarding commercial real estate financing 
and acquisitions, leasing, and restructuring/
workout matters.

 We may find debtors who are other-
wise financially healthy suddenly con-
fronted with the COVID-19 world and 
being thrust into financial uncertainty and 
reversal. Usually, Chapter 11 is not entered 
into lightly. With these times, however, the 
Sub V proceeding could give debtors an 
opportunity to pause, catch a breath, and 
with the help of the Sub V trustee, confirm 
a plan to exit the COVID-19 world of fi-
nancial uncertainty. So too, bankruptcy 
avoidance is possible where creditors and 
debtors meet to discuss a consensual in-
formal Chapter 11, making unnecessary an 
actual bankruptcy filing.  

Attorney Terrie Harman practices at Alfa-
no Law Office, PLLC. Her practice areas 
include foreclosure avoidance, bankruptcy 
litigation, bankruptcy avoidance and non-
bankruptcy financial workout. She also 
represents clients in IRS and state taxation 
issues including disputes, litigation, and 
workout. She can be reached at (603) 856-
8411 or Tharman@alfanolawoffice.com.
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Court News

Supreme Court At-a-Glance

CONSTITUTIONAL LAW / 
RIGHTS OF ACCUSEDS

The State of New Hampshire v. Dominic 
Carrier
No. 2018-0575
April 7, 2020
Affirmed and Remanded

• Whether the trial court erred in suppress-
ing the first recorded statement made by 
defendant as the product of a custodial 
interrogation without having given the re-
quired Miranda warnings.

• Whether the trial court erred in suppress-
ing the second recorded statement made 
by defendant because the State did not 
prove beyond a reasonable doubt that the 
defendant gave it voluntarily.

 Defendant lived with his mother, his 
mother’s fiancé, and the fiancé’s 13-year-

old daughter (the victim) in an apartment in 
Nashua.  After defendant left for work one day, 
the victim told her father that defendant had 
touched her inappropriately while she slept.  
Defendant was ultimately charged with one 
count of aggravated felonious sexual assault.
 The trial court granted defendant’s motion 
to suppress incriminating statements made by 
defendant during two separate interviews by 
police. The first statement was suppressed as 
the product of custodial interrogation without 
defendant having been given his Miranda 
warnings. The second statement was sup-
pressed because the trial court found that the 
State had not adequately proved the statement 
to have been voluntary. The Supreme Court 
affirmed the trial court’s suppression of both 
statements.
 As to the first, even though defendant 
had not been arrested, the Court nevertheless 
found that the circumstances of the interview 
would have led a reasonable defendant to 

consider himself as under police custody.  
Defendant was prohibited from entering his 
home; was forced to stand on the porch, in 
the cold, without a jacket, with two, armed 
and uniformed officers in close proximity; he 
was pat-frisked and his personal cell phone 
was confiscated by officers, leaving him 
without any means of communication to the 

outside world; questioning continued by plain-
clothed, but nevertheless badged and armed, 
detectives, in a closed, unmarked car in view 
of the uniformed officers. The total length of 
the questioning by officers on the porch and 
detectives in the car was nearly two hours, and 
the questions asked and statements made by 
police to defendant were accusatory in nature.
 Thus, even though defendant was not 
physically restrained by handcuffs, was on 
the porch of his home, and in a car parked on 
his street, the overall nature of the interroga-
tion would have led a reasonable defendant 
to consider himself in custody and unable to 
leave.
 As to the second interview, even though 
the defendant was given his Miranda rights 
and waived his right to remain silent, the 
Court nevertheless found that the State did not 
adequately demonstrate that the waiver of de-

Scott C. Owens 

Counsel for First 
American Law 

Group, a division 
of First American 

Title Insurance 
Company, in 
Boston, MA.

At-a-Glance Contributor

 The New Hampshire Supreme Court 
is pleased to introduce Susan Warner, a 
veteran communications specialist, as the 
new Communications Manager for the 
New Hampshire Judicial Branch (NHJB). 
Susan assumed her duties on March 27 
in the midst of the Coronavirus pandemic 
and hit the ground running, assisting the 
Branch with vital court communications 
throughout these critical times. Susan suc-
ceeds Carole Alfano, who retired in Janu-
ary.
 A resident of Norwich, Vermont, Su-
san joins NHJB from Vermont Law School 
(VLS) in South Royalton, Vt., where she 
served as the Director of Communications 
and External Affairs. Prior to her work at 
VLS, Susan served as Director of Public 
Affairs for the Vermont Fish & Wildlife 
Department, managing a staff of 10 that 
conducted programs in the Outreach and 

Education Division, 
and was involved in 
media relations and 
marketing efforts, 
web and social me-
dia strategies, and 
print publications. 
Her division was 
the 2015 and 2017 
recipient of awards 
from the National 
Association of Con-
servation Information for books and regu-
lation publications.
 In previous positions, Susan served as 
Senior Editor at Chelsea Green Publishing 
in White River Junction, Vt., where she 
edited 10-15 books per year, working with 
authors to develop concepts for books and 
for promoting published titles. She worked 
for more than a decade at Dartmouth Col-

Susan Warner Announced as Communications Manager of the Judicial Branch

 When the coronavirus (COVID-19) 
pandemic struck in early March, court pro-
ceedings were seriously upended. Follow-
ing social distance guidelines, in-person 
courthouse access was limited to emergency 
filings and hearings only. Case processing 
slowed throughout the system. The courts 
quickly realized they would have to adjust 
to ensure continued access to justice and the 
New Hampshire Judicial Branch ramped up 
their use of alternative technologies using e-
filing and telephonic and video hearings as 
a means to keep the courts open and operat-
ing.  
 Oral arguments before the Supreme 
Court were a particular challenge, and 
fourteen cases scheduled to take place in 
late March and early April had been post-
poned. At issue were the two choices the 
Court faced: either to delay oral arguments 
until public-health conditions allow for a re-
sumption of in-person proceedings; or sec-
ond, dispense with oral arguments and rely 
entirely on the parties’ written briefs. Option 
one would definitely create a backlog well 
into the fall.  Option two would deprive the 
justices and the advocates of the benefits 
that come from the question-and-answer as-
pects of oral arguments.

 The court looked for other solutions. 
Building on experience livestreaming in-
person oral arguments from the courthouse, 
the Supreme Court contemplated a giant 
leap forward:  hearing oral arguments re-
motely, with each judge and the advocates in 
different socially distant locations brought 
together virtually via Cisco’s Webex. 
 “We were concerned at first if the tech-
nology could effectively simulate an in-per-
son oral argument for the justices and the 
advocates,” said NHSCT Clerk Tim Gudas, 
“but the justices all felt it was worth a try, 
to make this concession to hearing the argu-
ments remotely, when it would ensure that 
all were able to participate fully but no one 
had to worry about exposure to the corona-
virus.”
 Mindful of the challenges, the Supreme 
Court decided to “go remote” for the first 
time in late April, with the goal of hearing 
all of the postponed cases by mid-June and 
keeping on schedule into the fall. 
 “Oral argument is an important and 
helpful part of the appellate process, for 
both the advocates and the justices,” noted 
Senior Associate Justice Gary E. Hicks. 
“By using videoconferencing technology 
in coordination with livestreaming, we aim 

to maintain the benefits of oral argument, 
while minimizing delay, and continuing to 
offer New Hampshire citizens a real-time 
glimpse into the workings of the court sys-
tem.”
 The first remotely held oral arguments 
before the Supreme Court took place on 

Wednesday, April 29 with the case, State 
of New Hampshire v. Murphy. The hearing 
went live shortly after 10 a.m. with Christo-
pher Johnson representing the appellant and 
Elizabeth Woodcock representing the State. 

lege, first as Publications Manager and 
later as its Director of Communications 
for IT beginning in 2008, a transforma-
tional period for the College’s information 
technology network and electronic com-
munication services. Susan is a graduate 
of Bucknell (Lewisburg, Pa) and American 
(Washington, DC) Universities.
 “We are pleased to welcome Susan 
and believe that she is uniquely qualified to 
help the Branch move forward as we meet 
the significant challenges presented by 
the Coronavirus pandemic. “We will miss 
Carole Alfano and are grateful for Carole’s 
invaluable service to the Branch.” Senior 
Associate Justice Gary E. Hicks said.
 “I am honored to serve in the role of 
communications manager and look for-
ward to working with justices, judges, 
clerks, and staff to strengthen the Branch’s 
communications program and support for 

its mission providing access to justice for 
all New Hampshire residents, ” said Susan. 
 In addition to responding to media in-
quiries about the court system and working 
with media to optimize coverage of indi-
vidual hearings and trials, the Communi-
cations Manager works with the Supreme 
Court and the trial court administrative 
judges on a wide variety of public outreach 
programs, fosters internal communication, 
and works with our partners in the legal 
community and the legislature. 
 The Communications Manager is 
also responsible for the Judicial Branch 
website, including daily postings of court 
documents, dockets and press releases and 
serves as the liaison between the Supreme 
Court and the Court’s Committee on the 
Judiciary and the Media.

COURT continued on page 34

AT-A-GLANCE continued on page 34

The New Hampshire Supreme Court Goes Remote

Top row from left: Associate Justice Anna Barbara Hantz Marconi, Senior Associate Justice Gary E. 
Hicks, Associate Justice James P. Bassett, Chief Appellate Defender Christopher Johnson, Associate 
Justice Patrick E. Donovan; bottom row: Assistant Attorney General Elizabeth Woodcock.
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fendants’ rights was voluntary. Post-Miranda 
confessions that follow earlier confessions 
given in violation of the Miranda protections 
are scrutinized to ensure that the defective 
confession does not taint the later one. The 
Court clarified that time between confessions; 
defendant’s opportunity for contact with fam-
ily and friends during that time; the degree of 
police influence exerted over the defendant; 
and how defendant was advised as to whether 
his prior confession could be used against him 
are all factors the courts consider in determin-
ing the validity of such confessions, see State v. 
Fleetwood, 149 N.H. 396, 405-06 (2003), but 
they are not the only factors that a trial court 
may consider. 
 Here the Court found that the trial court 
properly looked at the totality of the circum-
stances, including the Fleetwood factors, to 
find that the State failed to adequately prove 
the second confession was voluntary. De-
spite an 11 hour period between confessions, 
during which defendant was home with his 
father, the Court agreed with the trial court 
that the interviewing detectives immediate 
use of defendant’s prior, improperly obtained 
statements into his questioning at the second 
interview, weighed heavily in favor of a find-
ing of involuntariness.      

Gordon J. MacDonald, attorney general (Sean 
R. Locke, assistant attorney general, on the 
brief and orally), for the State.  Stephanie 
Hausman, deputy chief appellate defender, 
of Concord, on the brief and orally, for the 
defendant.

CONSTITUTIONAL LAW / 
TAKINGS

Richard Polonsky V. Town of Bedford
No. 2019-0339
April 24, 2020
Affirmed

• Whether the trial court erred in finding 
RSA 80:89, VII unconstitutional to the 
extent it purports to extinguish a munici-
pality’s duty to provide excess proceeds of 
a tax sale to the former owner after three 
years from the date of recording of the tax 
deed.

 Plaintiff failed to pay taxes on property he 
owned for 2008, 2009, and 2010. The Town 
imposed liens against the property for the un-
paid taxes.  After the plaintiff failed to redeem 
the property by paying off the liens, the tax 
collector issued a tax deed to the Town.
 Plaintiff entered into negotiations with 
the Town seeking a reduction of the fines and 
penalties assessed as part of the tax lien, but 

the Plaintiff failed to provided financial infor-
mation requested by the Town and the Town 
ultimately declined to reduce the amount 
required to redeem the liens on the property.
 More than three years after the recording 
of the tax deed, the Town gave notice of its 
intent to sell the property at auction unless 
the taxes were redeemed. At that time, the 
redemption amount for all taxes, interest, 
costs and penalties was about $94,000 on 
property assessed by the Town to have a value 
of $309,900.
 Plaintiff filed suit challenging the statu-
tory tax deed scheme as a violation of the 
New Hampshire Constitution to the extent 
that plaintiff’s equity in the property was being 
taken by the Town without just compensation.  
The trial court agreed and entered an order 
requiring the Town to pay over to plaintiff 
any excess proceeds realized on the sale of 
the property in excess of the amounts due for 
taxes, interest, etc.  
 The Town appealed arguing that RSA 
80:89 provides a mechanism for plaintiff to 
preserve his equity in the property that plaintiff 
failed to avail himself of and that, moreover, 
RSA 80:89 provided a three year statute of 
limitations for plaintiff to have asserted any 
claim to his excess process and plaintiff failed 
to timely assert those claims.
 The Court affirmed the trial court, ruling 
that the tax sale scheme set forth at RSA 80:89 
unconstitutionally permits takings without just 
compensation to the extent it attempted to limit 
the time for towns to pay excess proceeds on 
tax sales to three years after the date of the tax 
deed.  Rather, to avoid unconstitutional takings 
of a property owner’s equity on a tax sale, a 
town must provide the owner with any excess 
proceeds the town receives on the ultimate sale 
of the property—whenever that may be.

Alfano Law Office, PLLC, of Concord (John 
F. Hayes on the brief and orally), for the 
plaintiff.  Upton & Hatfiled, LLP, of Concord 
(Barton L. Mayer and Michael P. Courtney on 
the brief, and Mr. Mayer orally), for the de-
fendant.  Beaumont & Campbell, Prof. Ass’n, 
of Salem (Bernard H. Campbell on the brief), 
for New Hampshire Tax Collectors’ Associa-
tion, as amicus curiae.  Stephen C. Buckley, 
of Concord, for New Hampshire Municipal 
Association, by brief, as amicus curiae. New 
Hampshire Legal Assistance (Ruth Heintz and 
Steven Tower on the brief), as amicus curiae.  
Pacific Legal Foundation, of Palm Beach 
Gardens, Florida (Christina Martin on the 
brief) and Bernstein, Shur, Sawyer & Nelson, 
P.A., of Concord (Ovide M. Lamontagne on 
the brief), for Pacific Legal Foundation, as 
amicus curiae.

CRIMINAL LAW / 
BURDEN OF PROOF

The State of New Hampshire v. Jami 
Castine
No. 2018-0341
April 7, 2020
Reversed and Remanded

• Whether the trial court erred in convicting 
and sentencing defendant on two separate 
counts of assault where there was only cir-
cumstantial evidence of possible multiple 
acts of violence.

 Defendant was tried on two counts of 
first degree assault against a minor victim, 
for whom she was hired to provide child 
care services. There were no witnesses to 
the alleged assault(s) to provide any direct 
evidence of any violence by defendant against 
the victim. The State’s case was supported 
entirely by circumstantial evidence:  timing of 
injuries in relation to time of defendant’s care 
of the victim; victim’s observed fear of the 
defendant; defendant’s implausible alternative 
explanations for the injuries sustained. The 
basis for the two counts of assault were two 
categories of injuries to the victim—bleeding 
in the victim’s brain and retinal hemorrhaging/
detachment—which the State attributed to at 
least two separate blows by defendant.
 Following her conviction and sentencing 
on both counts, defendant appealed arguing 
that the circumstantial nature of the evidence 
required the State to prove two separate acts 
of violence, not merely two separate injuries, 
in order to prevail on the two separate counts 
of assault.
 The Court agreed, reiterating the standard 
that circumstantial evidence “must exclude all 
reasonable conclusions except guilt” in order 
to be sufficient to sustain a conviction.  See 
State v. Woodbury, 172 N.H. 358, 363 (2019).  
Although the State’s experts testified that the 
injuries “could” have been the result of two 
separate incidents, they could not rule out the 
possibility that the injuries occurred from the 
same blow.  Additionally, the State’s evidence 
that the victim was afraid of defendant—as a 
victim of repeated assault might be—did not 
rule out the possibility that the victim was 
afraid as a result of a single incident.       

Gordon J. MacDonald, attorney general 
(Elizabeth C. Woodcock, assistant attorney 
general, on the brief and orally), for the State.  
Christopher M. Johnson, chief appellate 
defender, of Concord, on the brief and orally, 
for the defendant.

CIVIL PROCEDURE / 
RES JUDICATA

Alexander J. Walker, Jr. v. Aaron Day
No. 2019-0236
April 14, 2020
Vacated and Remanded

• Whether the trial court erred in applying 
the Federal (First Circuit) privity standard, 
rather than New Hampshire precedent, in 
dismissing plaintiff’s action at the motion 
to dismiss stage.

 In a separate action, plaintiff received 
judgment of $5,000,000 against an individual 
and his corporation for defamation. At some 
point during the pendency of the defamation 
action, plaintiff sued defendant in a separate 
action alleging conspiracy to commit defa-
mation and seeking enhanced compensatory 
damages. Defendant moved to dismiss the 
conspiracy suit, claiming that he was in privity 
with the other parties in the defamation suit.
 The trial court, applying on the privity 
standard outlined by the First Circuit, found 
that privity did exist between the parties, but 
that res judicata did not yet apply because no 
final judgment had at that time been rendered 
in the defamation action. The judge stayed the 
conspiracy action pending a final judgment 
in the defamation action. After judgment en-
tered in the defamation case, defendant here 
renewed his motion to dismiss based on privity 
and res judicata, which the trial court allowed. 
Plaintiff appealed.
 The Court noted that under New Hamp-
shire law, res judicata does not typically apply 
to non-parties in a case.  Plaintiffs are generally 
free to pursue their defendants all at once or 
one at a time until made whole. There is an 
exception, however, when the parties are in 
privity “based on a variety of preexisting sub-
stantive legal relationships” between the two 
that ensure that “the interests of the non-party 
were in fact represented and protected in the 
prior litigation.”  See Sleeper v. Hoban Fam-
ily P’ship, 157 N.H. 530, 533-34 (2008).  The 
First Circuit rule, however, is more generous 
and allows res judicata to apply to “closely re-
lated” parties, not merely those in legal privity.  
See Airframe Systems, Inc. v. Raytheon Co., 
601 F.3d 9, 17-18 (1st Cir. 2010).
 Additionally, the Court pointed out that 
previous decisions have rejected the idea that 
the relationship between co-conspirators alone 
is insufficient to establish privity for the pur-
poses of res judicata; some other legal relation-
ship must exist (such as succeeding owners 
of property).  See Aranson v. Schroeder, 140 
N.H. 359, 369 (1995). The defendants did 
not identify any other relationship, other than 
as co-conspirators, that might have shown a 
qualifying legal relationship.  

Divine, Millimet & Branch, Professional As-
sociation, of Manchester (Matthew R. Johnson 
and Devin K. Bolger on the brief, and Mr. 
Johnson orally), for the plaintiff.  Boyle | 
Shaughnessy Law PC, of Manchester (Peter 
L. Bosse and Jonathan P. Killeen on the brief, 
and Mr. Killeen orally), for the defendant.

Despite the court’s initial concerns about the 
videoconferencing process, the attorneys 
were able to field questions from the four 
justices throughout their arguments. Justice 
Hicks thanked Woodcock and Johnson for 
going first with the remote oral arguments. 
“We appreciate your participation in this 
exploratory effort and I encourage you to 
reach out with any suggestions for improve-
ment now that you have.”
 Members of the media and interested 
citizens were also able to watch and listen 
to a real-time livestream of the oral argu-
ments on the Supreme Court webcast same 
as before with the added dimension of the 
justices being in separate locations.  For the 
justices, there were other unexpected advan-
tages.

 “One of the benefits of hearing argu-
ments remotely is that I can pull up and ref-
erence cases we’re discussing,” noted Asso-
ciate Justice James P. Bassett, as he reached 
for a volume of New Hampshire Reports 
while seated in his chambers.
  “We’re committed to keeping oral ar-
guments open and accessible to the public 
and the media,” said Justice Hicks. “This 
process, while more complex, allows us to 
do that in real-time with justices and staff 
located remotely. Along with everything 
else the COVID-19 pandemic experience 
has taught us about adjusting our proce-
dures, remote videoconferencing will likely 
become yet another tool we’ll all be taking 
for granted in the years ahead. While I’m 
hoping we’ll all be back to in-person oral 
arguments soon, I’m just glad it’s available, 
and working, right now.”

y At-A-Glance from page 33

y Court from page 33
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Supreme Court Orders

 Upon consideration of the public health 
concerns arising from the COVID-19 pan-
demic, and given the recent cancellation of 
the July 2020 bar examination by the highest 
courts of several states throughout the na-
tion, including Massachusetts, Vermont, and 
New York, and after consultation with the 
New Hampshire Board of Bar Examiners, 
the Supreme Court adopts the recommenda-
tion of the New Hampshire Board of Bar Ex-
aminers and orders that the New Hampshire 
bar examination not be administered on July 
28 and 29, 2020, as previously scheduled.  
The examination will be administered in the 
fall of 2020 on dates yet to be determined.
 As soon as practicable, the Office of 
Bar Admissions will provide information 
concerning the dates of the rescheduled 
examination, any changes to the applica-
tion deadline, and any related matters.  The 
information will be made available on the 
New Hampshire Bar Admissions general 
information page on the Judicial Branch 
website at https://www.courts.state.nh.us/
nhbar/index.htm.

Issued:  April 10, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u

 Upon consideration of the public health 
concerns arising from the COVID-19 pan-
demic, and in furtherance of the April 10, 
2020 order postponing the New Hampshire 
bar examination previously scheduled for 
July 28 and 29, 2020, the Supreme Court 
adopts the recommendation of the New 
Hampshire Board of Bar Examiners (Board) 
and orders that the New Hampshire bar 
examination be administered on September 
9 and 10, 2020, at a time and place to be 
determined by the Board.  Pursuant to Su-
preme Court Rule 42, VIII(a), the Board has 
extended the deadline from May 1 to May 
15, 2020, for filing applications to take the 
New Hampshire bar examination and for fil-
ing completed petitions and questionnaires 
for admission.
 As soon as practicable, the Office of 
Bar Admissions will provide additional 
information concerning the rescheduled 
bar examination.  The information will be 
made available on the New Hampshire Bar 
Admissions general information page on 
the Judicial Branch website at https://www.
courts.state.nh.us/nhbar/index.htm.

Issued:  April 14, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
 Supreme Court of New Hampshire

u

Administrative Order 2020-04
Holiday Schedule for Calendar Year 2021

 Pursuant to its rule making authority and RSA 490:4, the Supreme Court promulgates 
the following holidays during calendar year 2021:

1. New Year’s Day   Friday  January 1, 2021
2. Martin Luther King, Jr.  Monday  January 18, 2021
 Civil Rights Day

3. Washington’s Birthday  Monday  February 15, 2021
4. Memorial Day   Monday  May 31, 2021
 
5. Independence Day (observed)  Monday  July 5, 2021 
 
6. Labor Day    Monday  September 6, 2021
7. Columbus Day   Monday  October 11, 2021
8. Veteran’s Day   Thursday November 11, 2021
9. Thanksgiving Day   Thursday November 25, 2021
10. Day after Thanksgiving  Friday  November 26, 2021
11. Christmas Day (observed)          Friday           December 24, 2021
 
12. New Year’s Day (observed)  Friday  December 31, 2021
 
 Courts shall be open for the purpose of conducting arraignments, pursuant to RSA 
594:20-a, and for the purpose of conducting Gerstein hearings, pursuant to District Court 
Administrative Order 91-01, on Friday, November 26, 2021.

Date:  April 28, 2020   Attest:     Timothy A. Gudas, Clerk
      Supreme Court of New Hampshire

u

 Pursuant to its constitutional author-
ity and powers of general superintendence 
over the New Hampshire Bar Association 
and its members, and upon the recommen-
dation of the NHMCLE Board and lead-
ership of the New Hampshire Bar Asso-
ciation in light of the ongoing COVID-19 
pandemic, the Supreme Court makes the 
following order extending the date for 
NHMCLE compliance and modifying the 
dates for the assessment of delinquency 
fees imposed by the NHMCLE Board with 
respect to the NHMCLE requirement.  
 On or before July 1, 2020, each mem-
ber of the New Hampshire Bar, unless ex-
empt by rule, waiver or otherwise from one 
or more requirements, must:
 1. Pay the member’s 2020/2021 an-
nual bar dues and court fees;
 2. File a certification of compliance 

with the NHMCLE requirement for the 
reporting year that covers the period from 
July 1, 2019, to June 30, 2020; and
 3. File a completed Trust Account-
ing Compliance Certification for the re-
porting year that covers the period from 
June 1, 2019, to May 31, 2020.
 However, in light of the ongoing CO-
VID-19 pandemic, a member who fails to 
file the certification of NHMCLE compli-
ance on or before July 1, 2020, will receive 
an automatic extension of time to Septem-
ber 1, 2020, to file that certification, with-
out imposition of a delinquency assess-
ment or fine.  The extension of the deadline 
is intended to permit bar members to ap-
ply, document, and certify any NHMCLE 
credits earned prior to the end of the day on 
September 1, 2020, for the reporting year 
that covers the period from July 1, 2019 to 

June 30, 2020.
 The automatic extension of time does 
not apply to the date for payment of the 
2020/2021 annual bar dues and court fees; 
nor does it apply to the date for filing a 
completed Trust Accounting Compliance 
Certification.  Those due dates and the 
assessments of delinquency fees related 
to them are not affected by this order and 
shall be enforced in accordance with Su-
preme Court Rules and the Bar Associa-
tion’s prior practice.
 In the event that a member fails to 
comply with the extended NHMCLE re-
quirement, as set forth above, the member 
will be assessed a one-time delinquency 
fee of $300 on September 2, 2020, which 
must be paid on or before October 1, 2020.  
A member who has not fully complied with 
one or more of the licensure renewal re-
quirements as of October 2, 2020, includ-
ing the payment of delinquency fees, will 
be scheduled to appear for a show-cause 
hearing before a justice of the Supreme 
Court.
            
Issued:  May 5, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire 

u

 Pursuant to its constitutional author-
ity and powers of general superintendence 
over the New Hampshire Bar Association 
and its members, the Supreme Court as-
sesses each member of the association, as 
of June 1, 2020, as follows, for the pur-
pose of funding the operations of the New 
Hampshire Supreme Court Attorney Dis-
cipline System, including the Professional 
Conduct Committee.

Membership category        Assessment
Active (over three years)     $205
Active (through third year of admission) 
                                                      $205
Inactive $ 10
Active Military and Active Honorary  $   0
Inactive Retired, Inactive Military and
     Inactive Honorary      $   0
Full-time Judicial       $   0
Part-time Judicial       $   0
Pro bono Active       $   0

 These assessments are due and pay-
able on or before July 1, 2020.  The New 
Hampshire Bar Association shall collect 
the assessment for the account of the Pro-
fessional Conduct Committee and shall re-
port to the court on or about September 15, 
2020, the names of members who have not 
fully paid.  If the Board of Governors of 

the New Hampshire Bar Association grants 
a member’s request for abatement of bar 
dues, it may grant a waiver of this fee.

Issued:  May 5, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire

u

 Pursuant to its constitutional author-
ity and powers of general superintendence 
over the New Hampshire Bar Associa-
tion and its members, and pursuant to Su-
preme Court Rule 55, the New Hampshire 
Supreme Court assess each dues-paying 
member of the association as of June 1, 
2020, as follows, for the purpose of fund-
ing the Public Protection Fund (PPF).

Membership category       PPF Assessment
Active over three years        $20
Judicial         $20
Part-time judicial         $20
Active three years and under      $20
Inactive         $20
Inactive retired        $  5
Pro bono active        $  0

 Pursuant to its constitutional author-
ity and powers of general superintendence 
over the New Hampshire Bar Association 
and its members, and pursuant to Supreme 
Court Rule 58, the court assesses each 
dues-paying member of the association as 
of June 1, 2020, as follows, for the purpose 
of funding the Lawyers Assistance Pro-
gram (LAP).

Membership category      LAP Assessment
Active over three years       $20
Judicial         $20
Part-time judicial         $20
Active three years and under      $20
Inactive         $20
Inactive retired        $  5
Pro bono active        $  0

 The members of the association ex-
empted from the PPF assessment by order 
dated July 22, 1998, are exempted from 
the assessment for both the PPF and the 
LAP.  These assessments are due and pay-
able on or before July 1, 2020.  If the Board 
of Governors of the New Hampshire Bar 
Association grants a member’s request for 
abatement of bar dues, it may grant a waiv-
er of the assessment.
 The New Hampshire Bar Association 
shall collect the assessment for the account 
of the Public Protection Fund and the Law-

ORDERS continued on page 36
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NH Superior Court Judicial Assignments: May – June 2020
COURT HILLS NO HILLS SO ROCKINGHAM MERRIMACK STRAFFORD CHESHIRE BELKNAP SULLIVAN CARROLL COOS/GRAFTON

MO/WK Judges Judges Judges Judges Judges Judges Judges Judges Judges Judges

5/25/20 +Nicolosi          Anderson 
Messer              Delker

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

6/1/20 +Nicolosi          Anderson 
Messer              Delker     

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

6/8/20 +Nicolosi          Anderson 
Messer              Delker

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

6/15/20 +Nicolosi          Anderson 
Messer              Delker     

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

6/22/20 +Nicolosi          Anderson 
Messer              Delker  

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

6/29/20 +Nicolosi          Anderson 
Messer              Delker

+Colburn 
Temple

+Wageling      St. Hilaire
Schulman       Honigberg

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

+Supervisory Justice
Assignments commence on the first Monday of each month
Schedule is subject to change.
Effective 3/16/20 

The issues are complicated. Gain clarity with a seasoned 
team of valuation and forensic experts from Northern 
New England’s largest assurance, tax and consulting fi rm.

Shareholder Disputes
Economic Damages
Lost Profi ts
Business Appraisal

DEPENDABLE VALUATIONS.
DEFENDABLE RESULTS.

Expert views and analysis at BerryDunn.com or 800.432.7202

George T. O’Brien, CPA, CVA, MST

28 Webster Street, Manchester, NH 03104
Direct Line: 603-626-7888      E-mail: gtobrien@gtoco.com

G. T. O’Brien, Inc.
Midsize Corporate: Brokerage, Strategy & Valuation Services

George T. O’Brien, CPA/ABV, CVA, MST
www.gtoco.com

16 Salmon Street, Manchester, NH 03104
Direct Line: 603-626-7888  E-mail: gtobrien@gtoco.com

g. t. o’Brien, Inc. 
 Corporate: Merger, Acquisition & Valuation Services

George T. O’Brien, CPA/ABV, CVA, MST
www.GTOCO.com

16 Salmon Street, Manchester, NH 03104
Direct Line: 603-626-7888 E-mail: gtobrien@gtoco.com

G. T. O’Brien, Inc. 
 Corporate: Merger, Acquisition & Valuation Services

yers Assistance Program and shall report to 
the court on or about September 15, 2020, 
the names of those members responsible 

for the assessment who have not fully paid.

Issued:  May 5, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire 

u

 Pursuant to its constitutional author-
ity and powers of general superintendence 
over the New Hampshire Bar Association 
and its members, and pursuant to Supreme 
Court Rule 53.3, the Supreme Court ap-
proves the assessment of a $10.00 annual 

fee to support the operations of the NHM-
CLE Board.

Issued:  May 5, 2020
ATTEST: Timothy A. Gudas, Clerk of Court
Supreme Court of New Hampshire 

y Orders from page 35

Maine Case?
Refer your clients with confidence to

Maine’s most respected plainti�s’ law firm.

Your client’s success is our shared goal.

Together, let’s win. 

800.244.3576     
bermansimmons.com

WE MAKE THE DIFFERENCE
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US District Court Decision Listing

April 2020
___________________________________

* Published
___________________________________

BANKRUPTCY

4/21/20 Furlong v. Town of Bartlett, et al.
Civil No. 19-cv-351-JL.  No written opinion.

After oral argument in this bankruptcy ap-
peal, the court granted the appellees’ motions 
to dismiss from the bench.  The trustee of the 
appellant’s bankruptcy estate assumed certain 
legal claims against the Town of Bartlett and 
settled those claims with the approval of the 
Bankruptcy Court. The appellant did not 
object to the settlement at the time, but later 
filed adversary action against the trustee and 
the town.  The Bankruptcy Court dismissed 
the action. The District Court, reviewing 
de novo, dismissed the appeal because, in 
addition to procedural defects, the appel-
lant’s claims against the town fell within the 
settlement agreement and derived judicial im-
munity barred his claims against the trustee.  
Judge Joseph N. Laplante.
___________________________________

FRAUD AND BREACH OF CONTRACT

5/1/20 Hooper v. Willey
Civil No. 16-cv-44-JL, No opinion number.

In this fraud in the inducement and breach 
of contract case, the court denied the par-
ties’ cross-motions for summary judgment.  
The plaintiffs’ father established trusts for 
the plaintiffs’ benefit owning interests in a 
business. The plaintiffs allege that the de-
fendants fraudulently induced them to sell 
these interests by concealing a third-party’s 
desire to purchase the business.  The defen-
dants counterclaim for breach of contract 
based on covenants not to sue signed by the 
trustee of the plaintiffs’ trusts.  The court 
determined that genuine disputes regarding 
material factual issues remained regarding 
the misrepresentation and reliance elements 
of the fraud claim and the contract element 
of the counterclaim.  4 pages.  Judge Joseph 
N. Laplante.
___________________________________

DISABILITY DISCRIMINATION

4/3/20 Rogers v. State of New 
  Hampshire, et al.
Civil No. 19-cv-815-JL.  No written opinion.

The court granted the defendants’ motions to 
dismiss in this disability discrimination case 
because the plaintiffs’ claims were barred by 
the Rooker-Feldman doctrine and judicial 
immunity.  The plaintiff sought alimony in a 
divorce case, but the New Hampshire Circuit 
Court denied the request. He filed suit against 
the State of New Hampshire, the Attorney 
General, and the Circuit Court judge, alleging 
that New Hampshire jurisprudence regarding 
alimony discriminates based on disability 
and violates the Americans with Disabilities 
Act and the Rehabilitation Act.  After oral 
argument, the court granted the defendants’ 
motions to dismiss from the bench because 
the judge was entitled to judicial immunity 
and all of the plaintiff’s claims were barred by 
the Rooker-Feldman doctrine.  Judge Joseph 
N. Laplante.
___________________________________

ENVIRONMENTAL LAW

04/06/20 Conservation Law Found. v. 

  N.H. Fish & Game Dep’t, et al.

Case No. 18-cv-996-PB, Opinion No. 2020 
DNH 054

Plaintiff brought this action under the 
citizen suit provision of the Clean Water 
Act (“CWA”), alleging violations of the 
National Pollution Discharge Elimination 
System (“NPDES”) permit for a fish hatchery 
operated by defendants. On cross-motions 
for summary judgment, the court divided 
plaintiff’s claims into two categories: “Direct 
Discharge” claims arising out of the present 
and ongoing outflows from the hatchery, 
and “Indirect Discharge” claims arising out 
of pollutants from past discharges, which 
have settled into sediment in the receiving 
waters. The court determined that the Direct 
Discharge claims were likely to be mooted 
by the imminent issuance of a new NPDES 
permit and dismissed those claims without 
prejudice. Additionally, the court anticipated 
that the U.S. Supreme Court’s forthcoming 
opinion in County of Maui v. Haw. Wildlife 
Fund, ___ U.S. ___, 139 S. Ct. 1164, 1164, 
203 L. Ed. 2d 196 (2019) (granting certiorari) 
might affect its reasoning on the Indirect 
Discharge claims. Accordingly, the parties 
were directed to provide supplemental brief-
ing on the effect, if any, that County of Maui 
was likely to have on the Indirect Discharge 
claims. 11 pages. Judge Paul Barbadoro.
___________________________________

HABEAS CORPUS, Section 2241

3/18/20 Chavis v. FCI Berlin, Warden
Case No. 19-cv-488-LM, Opinion No. 2020 
DNH 038

The petitioner, a federal inmate, claimed that 
prison officials had taken away his good con-
duct time without due process, after a hearing 
officer found him guilty of possession of a 
cell phone, which had been found affixed to 
the outside of his locker, in violation of prison 
rules.  In granting the respondent Warden’s 
motion for summary judgment, the court 
concluded that there was “some evidence” 
sufficient to support the hearing officer’s de-
cision, despite the existence of evidence that 
a cellmate, with an imminent release date, 
had stated that the phone belonged to that 
cellmate and not to petitioner.  The court fur-
ther found no violation of petitioner’s equal 
protection rights, when the petitioner alone 
was charged with possession of the cell phone 
that had been found in an area accessible to 
all of his cellmates, and no violation of the 
petitioner’s procedural due process right to 
present documentary evidence, when prison 
officials failed to undertake any investigation 
of the cellphone’s contents at his request, in 
connection with the disciplinary proceedings. 
18 pages. Judge Landya B. McCafferty.
___________________________________

NEGLIGENCE

04/13/20 Kyle, et al. v. Linden Care, LLC, 
  et al.
Case No. 19-cv-646-PB, Opinion No. 2020 
NH 058

Plaintiffs brought claims of negligence 
against Linden Care, LLC (“Linden Care”), 
a concierge pharmacy, and Rochester Drug 
Co-Operative, Inc. (“RDC”), a drug dis-
tributor. Four similar cases were consolidated 
into one and defendants filed motions to 
dismiss against each set of plaintiffs. RDC 
subsequently filed for bankruptcy, and so 
the claims against it are stayed pending that 
proceeding. The court denied Linden Care’s 

motions to dismiss under Federal Rule of 
Civil Procedure 12(b)(6). In its motions, 
Linden Care argued that plaintiffs failed to 
plead sufficiently their negligence claims, 
and that even if they had pleaded cognizable 
claims, their claims were barred by New 
Hampshire’s three-year statute of limitations 
for private actions. First, the court concluded 
that plaintiffs had pleaded cognizable negli-
gence claims. Plaintiffs sufficiently alleged 
that Linden Care owed them certain duties 
as patients receiving Subsys, a prescribed 
under-the-tongue fentanyl spray. They argued 
that these duties arose out of the requirements 
for pharmacies outlined in the Federal Drug 
Administration’s Transmucosal Immediate-
Release Fentanyl (“TIRF”) Risk Evaluation 
and Mitigation Strategy (“REMS”) program; 
that Linden Care breached those duties; 
and that those breaches were the cause of 
plaintiffs’ injuries, namely their addiction to 
and subsequent withdrawal from Subsys. In 
response to Linden Care’s statute of limita-
tions affirmative defense, plaintiffs argued 
that their claims were saved by the discovery 
rule exception to the statute of limitations. 
The court then concluded that the question 
of whether the discovery rule applies turns 
on issues of fact requiring further develop-
ment, and so its application, or lack thereof, 
could not appropriately be decided at the 
motion to dismiss stage. 16 pages. Judge 
Paul Barbadoro.
___________________________________

SOCIAL SECURITY DISABILITY

04/22/20 Kathleen Berthiaume v. Andrew 
  Saul, Commissioner of the U.S.
  Social Security Administration
Case No. 18-cv-557-JL, Opinion No. 2020 
DNH 066

The plaintiff raised two arguments for revers-
ing or remanding the Social Security Admin-
istration’s decision to deny her application 
for disability insurance benefits.  First, the 
plaintiff contended that the Administrative 
Law Judge gave too much weight to a state 
agency physician opinion issued three years 
before the ALJ’s final decision, which opined 
that the plaintiff had no physical limitations 
beyond those incorporated into the ALJ’s 
residual functional capacity assessment.  
Although an ALJ generally may not rely on 
the opinion of experts who have not reviewed 
the full medical record, it was proper for the 
ALJ to rely on this older opinion because 
the additional treatment notes admitted to 
the record up until the final decision did not 
materially affect the bases for the physician’s 
otherwise reliable medical opinion.  In ad-

dition, the plaintiff argued that the Appeals 
Council egregiously erred by denying review 
after she submitted new opinion evidence—a 
pre-printed medical questionnaire completed 
by her treating provider—detailing functional 
limitations imposed by her fibromyalgia.  
But the plaintiff never explained how this 
checklist questionnaire, providing little dis-
cussion or analysis, would have materially 
impacted the ALJ’s findings on the plaintiff’s 
physical work limitations, especially when 
the ALJ considered the plaintiff’s identified, 
but undiagnosed fibromyalgia symptoms in 
assessing the RFC.  The SSA’s decision was 
therefore affirmed. Judge Joseph N. Laplante.  
17 pages.
___________________________________

TRESPASS, CONVERSION, UNJUST 
ENRICHMENT

04/23/20 Lath v. PennyMac Loan Services,
  LLC
Case No. 18-cv-928-PB, Opinion No. 2020 
DNH 067

Plaintiff, the mortgagor and former owner 
of a condominium unit in Manchester, New 
Hampshire, filed a post-foreclosure lawsuit 
against the foreclosing mortgagee, asserting 
state-law claims for trespass, conversion, 
and unjust enrichment.  The court granted 
the defendant’s motion for summary judg-
ment.  The trespass claim failed because the 
terms of the mortgage agreement authorized 
the defendant to place a vacancy notice on 
the door of the plaintiff’s unit, rendering the 
defendant’s conduct privileged.  The claim 
that the defendant converted the plaintiff’s 
personal property stored inside the unit by 
changing the locks had no merit because 
the defendant’s action did not so seriously 
interfere with the plaintiff’s right to his per-
sonal property as to justify the imposition 
of a forced judicial sale on the defendant.  
Specifically, the defendant had a legitimate 
reason, sanctioned by the express terms 
of the mortgage agreement, to change the 
locks; there was no evidence that the defen-
dant had acted in bad faith; and there was 
no evidence that the defendant had asserted 
any interest in the plaintiff’s property.  The 
unjust enrichment claim, premised on the 
defendant’s alleged retention of a surplus 
from the foreclosure sale, failed because 
the equitable remedy was unavailable given 
that the mortgage agreement controlled the 
distribution of proceeds from the sale, and in 
any event, the undisputed evidence showed 
that there was no surplus.  16 pages.  Judge 
Paul Barbadoro.

cfe certified fraud examiner
NANCY M. CAVALIERI

DRILLING DOWN

FOR FACTS

DIGGING DEEPER

FOR TRUTH

• Fraud Detection 

• Fraud Prevention

• Fraud Investigation

• Litigation Support

• Evidence Driven

(603) 986–3836    nancymcavalieri.cfe@gmail.com
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In the latest State Budget, the N.H. Division 
for Children, Youth and Families’ Legal Ser-
vices received additional attorney and legal 
secretary positions to support the important 
work done by DCYF.  Under the supervision 
of the N.H. Department of Justice, DCYF 
Legal Services has openings for attorney 
and legal secretary positions: 

ATTORNEY II positions - Salary Range 
$57,954.00-$68,952.00:  #40092 (Nashua); 
#11677 (Laconia); and #40091 (Conway).  

LEGAL SECRETARY II positions - Sal-
ary Range $29,152.50-$33,871.50: #44557 
(Nashua); and #44556 (Keene).  

Duties and responsibilities for the Attorney 
II and Legal Secretary II positions can be 
found at: http://das.nh.gov/jobsearch/
employment.aspx. 

A paper application may be sent to: New 
Hampshire Dept. of Health and Human 
Services, 129 Pleasant Street, Concord, 
NH 03301. Please reference the position 
number that you are applying for in your 
application. 

For questions about these positions please 
contact Attorney Deanna Baker, DCYF Legal 
Director at (603) 271-1220.

DCYF – Attorney II & Legal Secretary II Positions

CORPORATE ATTORNEY:
Cooper Cargill Chant seeks an associate attorney with 
1-3 years of corporate and transactional experience to 
provide counsel to closely held businesses, lenders, and 
the resort community.  The ideal candidate will have 
strong credentials and an ability to work effectively 
with clients, colleagues, and the community.

Please send letter of interest and resume to Hiring Partner 
Leslie Leonard at lleonard@coopercargillchant.com.

For further information, visit www.coopercargillchant.com

Cooper Cargill Chant, northern NH’s largest law firm, serving clients in Cooper Cargill Chant, northern NH’s largest law firm, serving clients in 
New Hampshire and Maine, is looking for an attorney to join our vibrant New Hampshire and Maine, is looking for an attorney to join our vibrant 
firm.  Our firm distinguishes itself by providing sophisticated counsel firm.  Our firm distinguishes itself by providing sophisticated counsel 
to a growing local, regional, and national client base, while balancing to a growing local, regional, and national client base, while balancing 
lifestyle opportunities afforded by our location in the White Mountains.  lifestyle opportunities afforded by our location in the White Mountains.  
Our lawyers are active members of the communities in which we live, Our lawyers are active members of the communities in which we live, 
serving on numerous state and local Bar Associations, municipal, and non-serving on numerous state and local Bar Associations, municipal, and non-
profit Boards.  We offer a competitive compensation and benefits package.  profit Boards.  We offer a competitive compensation and benefits package.  

North Conway
  NEW HAMPSHIRE

Looking for a change? Thinking of doing something different?

Alfano Law Office seeks an experienced, Concord area commercial attorney who 
desires to assist in the management of the law firm while continuing his or her 
practice on a more limited scale.  A minimum of ten years’ experience in business 
formations and transactions is required. A working knowledge of federal and state 
employment laws would be highly valued. 

Qualified candidates should call or send a resume and cover letter to:

 Paul@alfanolawoffice.com 
603-226-1188

ARE YOU TIRED OF BILLABLE HOURS? 
ARE YOU MOTIVATED BY COMPLEX LEGAL PROBLEMS? 

RiverStone, a global insurance industry leader specializing in the acquisition and 
management of insurance portfolios, has created a team tasked with changing the 
future of national mass tort and pollution litigation through thoughtful, creative 
claim handling, litigation strategies, and system-wide initiatives. RiverStone is looking 
for Claims Analysts to join the team.

Prospective teammates should: 
 Be creative, effective advocates with excellent oral and written 

communication skills
 Be comfortable challenging the status quo for the better
 Prefer to work in a collaborative, multidisciplinary team toward a 

common goal
Successful candidates will: 

 Negotiate directly with attorneys, policyholders, and co-carrier
representatives

 Observe and participate in court proceedings with defense attorneys
 Analyze and use data to drive better results 
 Evaluate complex coverage and liability issues that impact the litigation
 Identify potential exposures to the company and report to senior-level

management on significant pending matters
 Devise and implement creative strategies aimed at improving long-term

results for all stakeholders, including policyholders, affiliate insurers, and 
injured claimants

 Receive individualized training to: 
o Develop claim specific skills and knowledge
o Understand and evaluate complex coverage issues
o Implement and integrate those skills to impact the course of

litigation

Experience in pollution, mass tort litigation or insurance coverage is preferred but not 
required. RiverStone offers an exceptional health benefits program, paid maternity 
leave, company matching 401K, tuition reimbursement, employee stock purchase plan 
and additional site specific perks (on site gym, yoga classes, personal trainer and more). 
For additional information, and to apply online, please visit www.trg.com/join-us. 

MAKE A DIFFERENCE IN THE MOST COSTLY
MASS TORTS IN US HISTORY

Senior Corporate/Commercial Attorney | Burlington, VT

Downs Rachlin Martin – Northern New England’s largest business law firm - has a significant opportunity for a corporate/
commercial attorney to practice within its dynamic business law group in its Burlington, Vermont office. The ideal candidate 
will have over six (6) years of relevant experience working with colleagues and clients on matters involving venture capital 
transactions (entity formation, seed financings, capitalization tables, portfolio management), mergers and acquisitions 
(asset and stock purchases, mergers, due diligence) and debt and equity financings (mortgages, Uniform Commercial 
Code, promissory notes and loan agreements). The firm’s business law group is engaged in a wide variety of transactions 
locally, nationally and internationally. The ideal candidate will have a partial book of business, and be eager to develop 
new client relationships. The ideal candidate will become part of a team of attorneys committed to delivering top-quality 
service to growing and successful businesses. 

Litigation Attorney | Lebanon, NH

Downs Rachlin Martin — one of Northern New England’s largest law firms – has an exciting opportunity for a litigation 
attorney in its Lebanon office. The ideal candidate will have demonstrated experience litigating in New Hampshire courts 
and an interest in sophisticated commercial litigation, including but not limited to trust and estates litigation and creditors’ 
rights litigation. 

Transactional IP Attorney | Burlington, VT

DRM has a great opportunity for a mid-level associate for its rapidly growing transactional IP and licensing practice in 
its Burlington, Vermont office. The ideal candidate would have experience with software licensing, technology transfers, 
technology company joint ventures, data security and privacy law. DRM’s business law group is engaged in wide a variety 
of sophisticated business transactions locally, nationally and internationally, including financing transactions, M&A and 
intellectual property transactions and joint ventures. We have been seeing an increasing demand for Transactional IP 
work over the past few years across a range of industries. The ideal candidate has 3 to 6 years of relevant experience, and 
wants to be part of a team of attorneys committed to delivering top-quality service to growing and successful businesses. 

Corporate/Commercial Attorney | Lebanon, NH

Downs Rachlin Martin PLLC seeks an experienced corporate/commercial attorney to join its Lebanon office. The ideal 
candidate will be licensed to practice in New Hampshire, have a portable book of business with compatible clients and 
have a minimum of ten years of experience in corporate/commercial law. The ideal candidate will also be active in the New 
Hampshire business and civic community and be committed to growing DRM’s regional presence. Relevant experience 
would include the formation of corporations, limited liability companies and other business organizations, commercial loan 
transactions, equity financings (including private equity and venture capital) and mergers and acquisitions (including sales 
of stock and assets, management buyouts, recapitalizations and reorganizations). Experience with ESOPs, B-corps or 
other focused practices would be highly valued. 

DRM is committed to investing in our attorneys’ professional growth and development. We offer excellent mentorship 
and training, as well as leading technology, competitive salary, and a comprehensive benefits package, including 
industry-leading paid parental leave and two generous retirement plans. 

Apply here: https://www.drm.com/careers/attorney-job-openings.
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Classifieds

SURETY BONDS
Serving New England’s Lawyers Since 1899

•   Probate Bonds
•   Appeal Bonds
•   T.R.O. Bonds
•   Dissolve Lien Bonds
•   Bid, Performance & Payment Bonds
•   Fidelity Bonds

PHONE: 617-523-2935   FAX: 617-523-1707
www.aadority.com

A.A. DORITY COMPANY, INC.
262 Washington St., Suite 99, Boston, MA 02108

A.A.DORITY Rousseau Law
& Mediation

“The Outcome of Your Case Matters to Us”

Offering affordable legal representation  
including divorce, legal separation, custody, 

parenting rights, child support, alimony 
and mediation services

Marianne L. Rousseau, ESQ
Caroline R. Lefebure, ESQ

Debbie Martin Demers, ESQ
(603) 715-2824

mrousseau@rousseaulawnh.com
www.rousseaulawnh.com

559 Pembroke Street, Pembroke, NH 03275

603.226.4225
www.AppealsLawyer.net

Doreen Connor

Member of  
American  
Academy  
of Appellate  
Lawyers

dconnor@primmer.com

603.626.3304

Have you heard 
the latest…?

More than 
7,000 people 
receive the 
NHBA e‑Bulle-
tin each week. 
Are you on our list? Send your 
e-mail address to nhbainfo@
nhbar.org to subscribe. 

Classified Rates
 

 Classified advertising will only be accepted on a prepaid basis. The publisher reserves the 
right to accept or reject all advertising copy at its discretion. 
 If you would like to place an ad in the classified section, please contact Donna Parker at 
(603) 715‑3263. You may e‑mail your ad to: dparker@nhbar.org or fax (603) 224‑2910 and 
mail with a check for prepayment to: Donna Parker, NH Bar News Classifieds, 2 Pillsbury Street, 
Suite 300, Concord, NH 03301. 
 If you have missed the deadline for the current issue, your ad will appear on our website,  
www.nhbar.org, before the next issue date once the $25 website fee is prepaid. 

Words up to 20 21-40 41-60 61-80 81-100 100+ ($25 website fee)

Members $50 $80 $105 $130 $155 $1.30/word

Non-Members $60 $90 $120 $155 $185 $1.60/word

Access Issues?

Paul J. Alfano
603-226-1188

paul@alfanolawoffice.com

Paper Street?

Private Road 
Issues?

Earning Capacity Evaluations
Life Care Plans

Jack Bopp, MS, CRC
603.428.7383

www.RSArehabservices.com

John Cunningham
LLCs

IRC §199A and
Other Business Owner

Tax Deductions

www.llc199A.com

2020-2021 Bar News Ad Deadlines
Issue Date Ad Reservation Deadline Final Ad Copy Due

June 17, 2020 June 1, 2020 June 8, 2020

July 15, 2020 June 29, 2020 July 6, 2020

August 19, 2020 August 3, 2020 August 10, 2020

Sept. 16, 2020 August 31, 2020 Sept. 4, 2020

Oct. 20, 2020 Oct. 5, 2020 Oct. 9, 2020

Nov. 18, 2020 Nov. 2, 2020 Nov. 9, 2020

Dec. 16, 2020 Nov. 30, 2020 Dec. 7, 2020

Jan. 20, 2021 Jan. 4, 2021 Jan. 11, 2021
Feb. 17, 2021 Feb. 1, 2021 Feb. 8, 2021

March 17, 2021 March 1, 2021 March 8, 2021

April 21, 2021 April 5, 2021 April 12, 2021

May 19, 2021 May 3, 2021 May 10, 2021

June 16, 2021 June 1, 2021 June 7, 2021

LITIGATION ATTORNEY – Hage 
Hodes PA is expanding and is seeking 
a full-time litigation attorney to add to 
our litigation practice group. Applicants 
must be admitted to the New Hampshire 
Bar or eligible for immediate admission. 
The ideal candidate will have strong 
written and oral advocacy skills. 
We offer a competitive salary and 
benefits package commensurate with 
experience. 

Please submit cover letter, writing 
sample, and resume by e-mail to HR@
hagehodes.com. All inquiries kept 
confidential.

Lawyers Weekly 
Advertising
Ad Rep:  Buzz

Client:  Hage Hodes

Size/Section:  2x2

Date: 111119

The space you purchased has been reserved and the above copy must 
be approved by Wednesday at 1pm. The ad will run as shown unless we 
are notified of changes.

Client signature: _______________________________________
Please sign and return a copy of this ad by Wednesday 3pm.
FAX  (617) 249-0708

I approve the above ad to appear in Lawyers Weekly on ______________
according to their stated terms and conditions at a rate of $____________

Hage Hodes PA is expanding and is seeking an experienced, 
full-time litigation attorney to add to our litigation practice group. 
Applicants must be admitted to the New Hampshire Bar or eligible 
for immediate admission. The ideal candidate will have strong written 
and oral advocacy skills. We offer a competitive salary and benefits 
package commensurate with experience. Please submit cover 
letter, writing sample, and resume by e-mail to 
HR@hagehodes.com, All inquiries kept confidential.

LITIGATION 
ATTORNEY

POSITIONS AVAILABLE
CASA OF NEW HAMPSHIRE PART-TIME STAFF ATTOR-
NEY – CASA of New Hampshire has an immediate opening 
for a part-time staff attorney with 5+ years of experience to 
serve as in-house counsel for CASA staff and volunteers. Will 
work alongside Senior Staff Attorney. Qualified candidate will 
have knowledge regarding child protection cases, experience 
training/facilitating/presenting and desire and ability to work 
with adult volunteers. Must be NH Bar Association member, 
have scheduling flexibility, be willing to travel to courts/
CASA offices around state. Full job description available at 
casanh.org/jobs. Email resume/letter of interest to Betsy 
Paine, CASA Senior Staff Attorney: Bpaine@casanh.org. 

ATTORNEY – Small, established family law firm seeks 
an associate for a fast paced work environment. Qualified 
candidate must have 3-5 years of experience in family law. 
Laterals with a portable caseload a plus. Superior research, 
writing, communication and organizational skills essential.  
Must have ability to work independently and as part of a 
team. Salary and benefits negotiable, commensurate with 
experience.  Benefits include health, dental, vision, 401k, profit 
sharing and flex-time.  Send resume, writing sample, salary 
requirements and references to:  SekellaLaw, 222 River Road, 
Manchester, NH 03104 or email heather@sekellalaw.com. 

ASSOCIATE ATTORNEY – McDonald & Kanyuk, PLLC, 
with offices in Concord, New Hampshire and Wellesley, 
Massachusetts is currently seeking a full time associate 
attorney.  The candidate must be willing to spend 60% of 
his or her time in the Concord, New Hampshire office.  The 
ideal candidate should have at least 2 years of experience in 
trusts and estates law, strong writing skills, a desire to learn 
advanced estate and tax planning techniques and must be 
admitted to the Bar in NH (or eligible to waive in or willing to 
take the Bar in NH).  Bar license in MA is a plus but not re-
quired.  The successful candidate will work with inbound trusts 
looking to take advantage of NH’s progressive Trust Code 
and the opportunities that it and its favorable trust income tax 
environment creates. Please contact Laurie McDonald, Office 
Manager at lmcdonald@mckan.com. 

LEGAL ASSISTANT – Injury firm seeking experienced legal 
assistant minimum 2 years experience.  Please send cover 
letter and resume to apply582@yahoo.com.

INTERNSHIP SOUGHT
FUTURE NH ATTORNEY looking for a NON-paid summer 
internship.  Dynamic, hardworking and team player willing to 
learn the ropes and do the grunt work to help your practice 
grow.  Areas of interests include litigation, security, family law 
and employment (40). 603-486-5882, 14 Suncook Terrace, 
Merrimack, NH 03054.

OFFICE SPACE
MANCHESTER: Solo or satellite offices near downtown 
courts, shared reception, conference room, furnishings, 
parking and utilities. rjj911@myfairpoint.net. 

FOR SALE
SALE OF STATEWIDE CRIMINAL DEFENSE PRACTICE 
AREA: Branded firm looking to sell its criminal defense 
area of practice. Practice area highly profitable from internet 
marketing. If requested, owner is available to mentor/train 
buyer during expected 6 month transitioning period. Owner 
willing to entertain “earn-out” compensation consistent with 
bar rules. Please contact: attorneynh@gmail.com.

Set Your Business Apart
Advertise with the New Hampshire Bar News

For rates and information, contact 603-715-3263 or dparker@nhbar.org
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1,500.00
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Amount

Card Number

NEW CASE
Reference

Trust Payment
IOLTA Deposit

$

The easiest way to accept
credit card and eCheck
payments online.

888-491-7596
lawpay.com/nhba

POWERING PAYMENTS
FOR THE

LEGAL INDUSTRY

Powerful Technology
Developed specifically for the legal industry
for comprehensive security and trust
account compliance

Powering Law Firms
Plugs into law firms’ existing workflows to drive
cash flow, reduce collections, and make it easy
for clients to pay

Powering Integrations
The payment technology behind the legal
industry’s most popular practice
management tools

Powered by an Unrivaled Track Record 
15 years of experience and the only payment
technology vetted and approved by 110+ state,
local, and specialty bars as well as the ABA

ACCEPT MORE PAYMENTS WITH LAWPAY


