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Alternative Dispute Resolution

By Kathie Ragsdale

 After 15 years of practicing business 
law, Tyler Ray has come up with a strat-
egy to combine his professional and per-
sonal aspirations — and help struggling 
rural communities in New Hampshire’s 
North Country in the process.
 The Conway-based attorney has 
launched a new business, Backyard Con-
cept LLC, with a goal of providing legal, 
consulting and advocacy services to bol-
ster the outdoor recreation sector of the 
state’s economy.
 “I like to think I’m a pioneer in out-
door recreation law,” he says.
 A skier since the age of 2, Ray has 
always been drawn to the outdoors, and 
often journeyed to the mountains of 
northern New England on weekends to 
clear his head while he was a younger lawyer working 
at a private practice in Rhode Island.
	 He	felt	an	affinity	not	only	with	the	mountains	but	
the communities within them, as they reminded him of 
Bridgton, Maine, where he grew up.
 “To me, that’s really my norm, living in those 
small communities,” he says. “It’s what I know and 
appreciate best.”

PRACTITIONER PROFILE

Life Lessons
 He has also grown to appreciate some 
of the life lessons he learned during those 
early years in Bridgton.
 When he was a Little Leaguer between 
the ages of 10 and 12, he recalls, he was 
immersed in sports.
 “My grandfather, a successful busi-
nessman with a remarkable career on 
Wall Street and later as a lobbyist for the 
glass industry, convinced me that having 
fun with sports was great but it became 
even more powerful when backed by 
good grades,” he says. “He then provided 
me with a T-shirt that said on one side 
‘Tyler T. Ray’ in big block letters and on 
the other, ‘Athlete & Scholar.’ …  It re-
inforced the concept of balance and that 

you can’t have one without the other.”
  After graduating from Lake Regional High School 
in Maine and Hobart College in New York, Ray went on to 
attend Roger Williams University School of Law in Rhode 
Island, where he also earned an MBA at Bryant University 
School of Business.
 There followed jobs working for Republican Sen. 

Tyler Ray Is Branching Out

PIONEER continued on page 20

Middleton Honored by Bar Foundation
as Tenn Takes Helm

By Francis G. Murphy

 Justice William F. 
Batchelder (“Batch”) 
died on May 7 at the 
age of 92. His family 
chose September 26 
for his memorial cel-
ebration, giving them 
time to present to us 
a	 fitting	 occasion	 to	
reminisce about a long 
life, well-lived. They 
chose “The Barn on 
the Pemi” in Plymouth 
as the apt venue.
 The Barn’s post-and-beam frame was built 
of local hemlock that was likely rough sawn in 
a water-powered mill. There is not a nail used 
in its mortise and tenon joinery. None of the 
surfaces are lacquered shiny. Marks from car-
penters’ chisels remain visible. A 19th century 
New England barn is held together by pegs and 
gravity keeping its joints fast. 

A Celebration 
of Life

BATCHELDER  continued on page 4

Batchelder

MIDDLETON  continued on page 2 NH Supreme Court Justice Bassett (left) and Bar Foundation Chair Tenn (right) recognized Middleton (middle) at the dinner.

By Anna Berry

 After a total of 16 years leading the New Hamp-
shire Bar Foundation, retiring Chair Jack Middleton 
was applauded by the legal community at the Foun-
dation’s annual dinner on September 12 for his sig-
nificant	 contributions	 to	 advance	 the	 state’s	 justice	
system. Middleton and attorney James J. Tenn Jr. 
shared duties leading the Foundation over the past 
year before Tenn recently took over the role of chair.
 “I know many of you will agree that part of the 
beauty of living in New Hampshire is to take advan-
tage of the wonderful natural resources that we have,” 
Tenn said at the event. “… We honor a leader in our 
community tonight who, I submit, like the Merrimack 
River, is our own natural phenom. He is, to the New 
Hampshire Bar, a monument of strength, endurance 
and the architect of a lasting legacy.”
 Middleton, a former Bar president who celebrated 60 
years of practice at McLane Middleton in 2016, was inte-
gral in forming the state’s Interest On Lawyers Trust Ac-
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counts program. The program was only the 
second of its kind in the nation when the 
NH Supreme Court approved the program 
in 1982. Tenn, also a former Bar president, 
is a founding member of Tenn and Tenn in 
Manchester.
 “Through [Jack’s] strength, I can attest 
to his unending capacity to work — to work 
through hundred and hundreds of meetings, 
thousands of hours preparing and planning, 
and always participating in countless efforts 
to advance the work of the Foundation,” 
Tenn said during the program. “He has a 
gift — and the gift is that he can group us 
all together to support a mission that he be-
lieves in so strongly and so deeply. Many 
of us are in this room tonight because of his 
effort, because of his vision, and because of 
his passion.”
  The Foundation, which promotes the 
role of lawyers in securing equal access 
to justice and supports the charitable and 
educational aims of the NH Bar and its 
members, carries out its mission by admin-
istering the IOLTA program, responsibly 
managing the Foundation’s Justice Grants 
program, and encouraging thoughtful phi-
lanthropy by members of the profession.
 NH Supreme Court Associate Justice 
James Bassett was also on hand to recog-
nize Middleton.
 “I’ve had the pleasure over the last 
seven years to be on the Foundation board 

and witness Jack’s 
leadership …” 
Bassett said. “The 
court wanted to 
publicly again ex-
press its apprecia-
tion to Jack and I 
personally want 
to thank him for 
his leadership and 
his friendship and 
his mentorship of 
so many people 
here in this room 
— generations of 
lawyers in New 
Hampshire that 
are better off be-
cause of Jack Middleton.”
 To a standing ovation, Middleton ac-
cepted a commemorative clock and en-
couraged attendees to continue supporting 
the Foundation.
 “The IOLTA program doesn’t just 
run itself — we work very hard to work 
with the banks to get them to pay us more 
interest than they want to … “ Middleton 
explained, to laughter from the audience. 
“That’s the reason that we are able to give 
away $900,000 this year.”
	 IOLTA	 grants	 for	 fiscal	 year	 2020	
support organizations including NH Legal 
Assistance, the Legal Advice and Referral 
Center, the Disability Rights Center-NH, 
and NH Pro Bono Referral Service. 
 Tenn noted that the charitable funds 

granted by the IOLTA program since its 
inception now total more than $35 million. 
And, the program is a pacesetter for the 
country, thanks to Middleton.
 “… Under the mantle of [Jack’s] lead-
ership, we’re proud to say NH leads the na-
tion in securing a premium yield on IOLTA 
revenues,” Tenn said.
 Beyond the dollars, Tenn highlighted 
another way to measure Middleton’s “for-
midable legacy” in local communities 
across the state.
 “Last year, the Bar Foundation IOL-
TA	program	benefitted	more	 than	16,000	
citizens in the state of New Hampshire,” 
Tenn said. “... I would suggest to you that 
to enrich the lives of strangers is a grand 
gesture.”

NH Bar Foundation Honors Judge Howard 
and Attorney Cabrera

Chief Judge Jeffrey R. Howard (middle, with his son John and wife Marie) 
of the U.S. Court of Appeals for the First Circuit, received the Foundation’s 
2019 Frank Rowe Kenison Award at the annual dinner on September 12. 

Attorney Sandra L. Cabrera (right, with her husband, Mike Burtnik), a 
partner at Waystack Frizzell Trial Lawyers in Colebrook, received the 
Foundation’s 2019 Robert E. Kirby Award at the dinner.

Middleton received a standing ovation at the Foundation’s annual dinner.
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 Bar Scene

 September’s Lawline was hosted 
once again by Family Legal Services 
in Concord on September 11. At-
torneys Sandra Kuhn, Jeff Runge 
and Greg Kalpakgian answered ap-
proximately 40 calls from the public, 
providing brief legal advice and in-
formation during the two-hour event. 
The NH Bar Association would like 
to thank the attorneys at Family Legal 
Services for their ongoing support 
and participation in Lawline over 
the past several years. Their annual 
two-hour commitment is greatly ap-

preciated by the many people they 
have assisted.
 Lawline hosts are currently 
needed for 2020 on February 12, 
March 11, April 8, October 14 and 
December 9. You assemble a handful 
of	colleagues	in	your	office	to	 take	
calls from 6 to 8 p.m., and we will 
forward the phone calls from the 
public and provide a light dinner for 
everyone. It’s fun and informal. Con-
tact Sheila Vermacy at svermacy@
nhbar.org if you are interested host-
ing a Lawline event in 2020.

Thank you, Family Legal Services!

The NH Pro Bono Referral Program has been well‑represented recently across the state at events 
including the 22nd Annual Northern New England Military Retiree Activity Day in Concord on 
September 14. Attorney Barbara Heggie (above), the coordinator of the Low‑Income Taxpayer 
Project, invited attendees to learn more about programs offered by the Pro Bono Referral Program.

As part of its annual backpack drive, McLane Middleton donated 419 backpacks to The Manchester 
Salvation Army and Woburn Council of Social Concern. The backpack drive was part of the firm’s 
year‑long Centennial celebration. The delivery to The Manchester Salvation Army was made by 
Ashley LaPointe, an administrative assistant, and Brittany Piet, a Trusts & Estates Paralegal.  

The NH Bar Association’s 2019 Paralegal Professionalism Award was given to Trish Bell (middle) at 
the Paralegal Association of NH’s annual luncheon on September 20 in Manchester. Bell has been a 
paralegal for attorney James M. Callahan in Peterborough for more than 20 years. NHBA President‑
Elect Dan Will (left) and Executive Director George Moore (right) were on hand to congratulate Bell.

The 2nd Annual Softball Game For Justice on Oct. 5 raised almost $33,000 for NHLA and LARC. 
After the game, NHLA and LARC Board Chair Deborah Rein, Maddie Thomson and Hilary Thomson 
presented Chris Sullivan with the first “Tom Fredenburg Sportsmanship Award,” honoring Tom, 
who died in May, and remembering his "decency, good humor and love of the game." (Left to right: 
Rein, Sullivan, and Fredenburg’s family.)

2 Kent St., Concord, NH 03301    603.856.7172    lawjmc@comcast.net

llc law and tax l asset protection l 199a deductions

Attorney John M. Cunningham

Visit www.llc199a.com to learn how John can help you.

To maximize a 20 percent § 199A federal 
income tax deduction, you and your clients
may need to restructure your businesses.
John is the author of the leading book on
section 199A restructuring.
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Opinions

By Monica Ciolfi

 I was dismayed to once again read 
Brad Cook’s reprinted NH Business Re-
view article in this publication (Opinion, 
Bar News September 18, 2019). Attor-
ney Cook, a former colleague for whom 
I have fondness and respect, completely 
misses the mark in his assessment of the 
Gordon MacDonald nomination fallout. 
He is ostensibly searching for reasons for 
the opposition to MacDonald serving on 
the state Supreme Court. Brad dismisses 
MacDonald’s past Republican Party politi-
cal activism, his extensive work for former 
Senator Gordon Humphrey advancing fed-
eral legislation to outlaw all abortion, his 
service as a delegate for Marco Rubio, his 
long-term representation of the Manches-
ter Diocese; he is incredulous that this 
history could reasonably trouble Execu-
tive Councilors and supporters of abortion 
rights because MacDonald promised to 
“respect precedent” and more important, 
Roe v. Wade cases would “probably never 

come to the New 
Hampshire court.” 
From this lens, Brad 
suspects that the 
real reason behind 
the opposition is the 
Claremont school 
funding litigation 
and education poli-
cy. 
 Well, as one 
of the most ardent 
opponents to Gordon MacDonald’s nomi-
nation, I can inform Brad and the other 
lawyers who signed letters of support, 
that	MacDonald’s	 affiliations	 and	 actions	
were in fact deeply troubling precisely 
because Roe v. Wade cases probably will 
come to the Court in the not-so-distant fu-
ture. Without diminishing the several other 
reasonable and sound bases for opposing 
this nominee, I wish to focus on the Roe v. 
Wade question.  The cases may not come 
this year or next; but they will come. And 
that inevitability is why the opposition to 

Gordon MacDonald is genuine, enduring 
and in the end, not mysterious at all.
 It should surprise no readers of this 
publication that the vitality of Roe v. Wade 
is more tenuous now than ever in its 46-
year history. With the recent appointments 
of Justices Neil Gorsuch and Brett Kava-
naugh, there is currently an anti-choice 
majority on the U.S. Supreme Court. Both 
justices have expressed hostility to Roe v. 
Wade. And, there is robust pipeline of anti-
abortion cases from Republican-led States 
headed to the high court; some litigants 
seek a complete overturn, while others, 
including the State of Louisiana in June 
Medical Services v. Gee, pending before 
the Court in its October 2019 term, con-
tinue to press the boundaries of the “undue 
burden” standard of Planned Parenthood v. 
Casey.  Moreover, the majority has shown 
a willingness to overrule well-established 
precedent. Justices Gorsuch and Kavana-
ugh, and even Chief Justice Roberts, spoke 
favorably about following precedent dur-
ing	their	Senate	confirmation	hearings.	Yet	

all of them voted just last term, in Abood 
v Detroit Board of Education, to overturn 
a unanimous decision protecting the rights 
of unions that had stood undisturbed for 
more than 40 years.
 If Roe v. Wade is overturned, federal 
constitutional protection of a woman’s 
right to terminate her pregnancy will end. 
There is no other federal statutory or de-
cisional law protecting that right. At that 

MacDonald Opponents Had No Hidden Agenda

CIOLFI continued on page 6

 But there is left play in those joints 
that allows the structure to sway a tad in 
rough weather. 
 Justice David Souter served with 
Batch on the Superior and Supreme Courts. 
He told us of his noticing a huge trailer full 
of large logs on the way up to Plymouth, 
which reminded him of a remark once 
made by Batch: 
 “Those loggers make money by some-
how getting 11 acres worth of logs from the 
purchase of logging rights to 10 acres.” 
 The afternoon was punctuated by the 
recounting of many such witticisms.
 Later, a speaker told us how Batch had 
approached a neighbor, when Batch real-
ized after the fact that he had felled a tree 
on the neighbor’s land. His admonition 
to new lawyers was recalled by several 
speakers: “Never lie. Never steal.”
 Throughout the afternoon, we were 
treated with a slideshow, allowing us to 
watch the man mature through all his sea-
sons, beside a beautiful, growing family. 
Batch and Betty, his wife of 63 years, have 
13 grandchildren and nine great-grandchil-

dren. We saw Batch at age 18 in his naval 
uniform and his eldest son, Stephen, in his. 
 Many photos showed Batch in front 
of a woodpile or woodstove. One fetching 
one	showed	a	seasoned	Batch	high-fiving	a	
toddler in front a lit stove. The program’s 
back page has a photograph of the family 
celebrating his 75th birthday, surround-
ed by autumn colors while overlooking 
Squam Lake.
 Betty was in the midst of family and 
friends at the event. Anne Batchelder Dow 
later told me that her mom now is the fam-
ily’s “rock.” Many speakers spoke admir-
ingly of Betty and her years with her hus-
band on their farm.
 Anne read to us from her father’s 
prose poem, “Autumn Leaves.” It was 
written while coming to terms with the 
death in 1987 of Stephen, who died while 
on board a reconnaissance plane that had 
failed to land at night on the aircraft carrier 
USS Nimitz. Batchelder wrote, in part:
 A dampness in the air has caused my 

thoughts to leave this contemplative rev-
erie and is quickened by thoughts of the 
woodstove and whether it’s fire has gone 
out and how much wood is in the box 
As I walked back through the fields and 

up the open hillside to my house, I am 
at peace, knowing I have been refreshed 
once again by the eternal verities, of the 
reconciliation of life and death, death 
and life and the prospect of renewal; al-
ways renewal!

 The Barn on the Pemi had originally 
been constructed in Canterbury in 1855. It 
received its rebirth in 2018 in Plymouth.
 The afternoon included a bag–piped 
rendition of “Anchors Away.” We all stood 
to sing “God Bless America” and a Eucha-
ristic hymn, “For the Beauty of the Earth.”
 Clara, Batch’s granddaughter, recited 
Psalm	 121.	 Its	 first	 lines	 befit	 a	 man	 in-
spired by the landscape: “I will lift mine 
eyes unto the hills: from whence cometh 
my help.”
 Members of the bench recounted sto-
ries of Batch as a trial lawyer, county at-
torney, and judge. Judge Howard, a former 
law clerk for Batch, recalled the decision 
written by Batch that enforced a statute 
disallowing “construction work in prog-
ress” in the rate base for electrical charges. 
That unanimous decision led to the bank-
ruptcy of PSNH after the huge expendi-
tures for Seabrook I and II. (I could almost 
hear Batch saying, “Who needs risky, ex-

pensive, nuclear power when you have a 
woodstove?”)
 I recall Batch participating in the 
Court’s ruling that declined to adopt in the 
1980s the equivalent of the federal rules 
to replace our old, idiosyncratic Rules of 
Civil Procedure. Batch remarked to me 
then that our rules “had more play in the 
joints.” In other words, justice may not be 
served by a rigid adherence to procedural 
dictates.	Fairness	was	always	his	first	cri-
terion for justice.
 Emily Dickinson wrote: “I see — 
New Englandly.” Batch lived and thought 
New Englandly. 
 Perhaps, that is why Justice Souter 
remarked wistfully that, when talking to 
Batch years back, he 
could hear a bygone 
New Hampshire.

Francis G. Murphy 
was a law clerk for 
Justice Batchelder 
from 1983 to 84. 
Murphy practices 
law in Manchester 
at Shaheen & 
Gordon.
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Ethics Corner

Editor’s Note: This is the final part of an 
ongoing series of Ethics Corner articles 
called “Lawyers and Texting” addressing 
this new method of communication, which 
brings with it ethical concerns regarding 
the New Hampshire Rules of Professional 
Conduct (“Rules”). To read Part I and 
Part II, see the June 19 and August 21 is-
sues of Bar News at www.nhbar.org/pub-
lications.

Lawyers and Texting: Part III

Ethics of Advertising via 
Text Messaging

Dear Ethics Committee, 
I have learned that there are services 
that can allow me to advertise and so-
licit new clients through text messages. 
Is this permissible under the NH Rules 
of Professional Conduct?

Answer:
 Rules 7.1, 7.2, and 7.3 are the main 
rules that govern advertising legal services. 
Rule 7.1 prohibits the use of false or mis-
leading communications about the lawyer 
or the lawyer’s services. That prohibition 
applies in all advertising contexts and 
across all possible advertising mediums, 
including text messaging. 
 Rule 7.2 allows a lawyer to advertise 
the lawyer’s services through written, re-
corded, or electronic communication so 
long as the advertisement contains the 
name	and	office	 address	of	 the	 lawyer	or	
law	firm	that	is	responsible	for	its	content.	
 The more pressing consideration is 
whether a text message is an acceptable 
way to directly solicit prospective clients 
under Rule 7.3. Rule 7.3(a) states that “A 
lawyer shall not initiate, by in-person, live 
voice, recorded or other real-time means, 
contact with a prospective client for the 
purpose of obtaining professional employ-
ment …” unless the person contacted is a 
lawyer, has a prior personal or professional 
relationship, is the representative of a busi-
ness or other organization, or is a person 
who regularly requires legal services in a 
commercial context. However, Rule 7.3(c) 
allows for the direct solicitation of clients 
through “written, recorded, or electronic 
communication …” so long as the lawyer 
includes the word “advertising” on the en-
velope containing a written communica-
tion, or at the beginning and ending of any 
recorded or electronic communication. 
 The crux of the issue is whether a text 

message is a “real-time” communication, 
like a phone call, or is a “written, recorded 
or electronic” communication such as an 
email or a written letter. NH has not direct-
ly addressed this issue. However, the Ohio, 
Florida and North Carolina bar associations 
have issued opinions on this issue in recent 
years. In 2013, the Ohio Board of Commis-
sioner on Grievances and Discipline issued 
an informal opinion stating that it was per-
missible for lawyers to advertise via text 
if they followed all of the other rules for 
issuing written or email advertisements, 
the lawyer covered the cost of the delivery 
and receipt of the text message, and so long 
as the text messages did not create a “real-
time” interaction similar to an internet chat 
room. In 2015, the Florida Bar Standing 
Committee on Advertising issued an opin-
ion stating that text messages were prohib-
ited real-time communications under their 
version of 7.3. However, the Florida Bar 
Board of Governors reversed the Standing 
Committee’s determination and found that 
lawyers can send text messages to prospec-
tive clients under the rules for written and 
email solicitations. More recently in 2017, 
the North Carolina Bar Ethics Committee 
issued a formal ethics opinion that text 
messages distributed through a subscrip-
tion-based text advertising service do not 
run afoul of Rule 7.3 because the advertise-
ments are being distributed to the general 
public	rather	than	a	specific	individual	and	
because the individuals who are receiving 
the advertisements have voluntarily signed 
up for the text messaging service and knew 
that they would receive advertisements. 
 It appears that the recent trend has 
been to treat text messages as similar to 
emails and other written communications 
for the purposes of advertising legal ser-
vices. While the NH Supreme Court and 
the American Bar Association have not ad-
dressed this issue, the Rules of Profession-
al Conduct do not appear to prohibit using 
text messages as an advertising avenue 
provided that the lawyer complies with all 
other obligations associated with issuing 

written or electronic advertisements under 
Rules 7.1, 7.2, and 7.3. The lawyer’s name, 
firm,	 and	 address	 should	 be	 included	 in	
any text message advertisement. Addition-
ally, the lawyer should include a disclosure 
that the text message is “advertising” in 
any message issued as a direct solicitation 
of a prospective client. As a practical mat-
ter, attorneys should exercise caution when 
utilizing text messages for advertisement 
or solicitation purposes because some re-
cipients may incur costs for receiving the 
text message and other prospective clients 
may	find	that	receiving	unwanted	text	mes-
sages is annoying or harassing. 

— By the NHBA Ethics Committee

This Ethics Corner Article was submitted 
for publication to the NHBA Board of Gov-
ernors at its May 6, 2019 Meeting. 

Text Messages and Spoliation
Dear Ethics Committee, 
I understand that many of my clients use 
texting as a primary source of commu-
nication in their day-to-day lives. What 
concerns, if any, should I have relative 
to the preservation of these text commu-
nications under the NH Rules of Profes-
sional Conduct when civil litigation is 
pending or reasonably foreseeable?

Answer:
 Texting is popular and widespread 
among individuals and businesses alike. 
Although these communications are of-
ten informal and easily discarded, when 
civil litigation is pending or foreseeable, 
to avoid sanction and other issues relative 
to the destruction of evidence, it is impor-
tant for attorneys to instruct their client 
to preserve these communications. Please 
note that this opinion does not address the 
application of the NH Rules of Profes-
sional Conduct as applied in the criminal 
law context, as that analysis must be con-

sidered in conjunction with a defendant’s 
Fifth Amendment rights.  
 Rule 3.4 of the Rules of Professional 
Conduct addresses an attorney’s obligation 
to preserve evidence. Rule 3.4(a) states a 
lawyer shall not “unlawfully obstruct an-
other party’s access to evidence or unlaw-
fully alter, destroy or conceal a document 
or other material having potential eviden-
tiary value. A lawyer shall not counsel or 
assist another person to do any such act.” 
The ABA comment to the rule provides 
further guidance in understanding its 
scope. It states that:
 The procedure of the adversary system 
contemplates that the evidence in a case is 
to be marshaled competitively by the con-
tending parties. Fair competition in the ad-
versary system is secured by prohibitions 
against destruction or concealment of evi-
dence, improperly influencing witnesses, 
obstructive tactics in discovery procedure, 
and the like.
 An attorney’s obligations under Pro-
fessional Conduct Rules 3.4 are straight-
forward with respect to the unlawful con-
duct referenced in the rule. However, in 
our world of ever-advancing technology, it 
is important for attorneys to recognize that 
all electronically stored information (ESI), 
which includes text messages, is subject 
to Rule 3.4. In addition, attorneys should 
likewise be mindful of Rule 1.1 relative 
to competence. Under this Rule, attorneys 
should note that when evidence is not pre-
served, they may also be subject to disci-
pline under Rule 1.1.  
 In the civil context, the common law 
rule in New Hampshire is that “all parties 
are under an obligation to preserve docu-
ments and records from the time that the 
party is reasonably on notice that a docu-
ment or record may become evidence or 
be subject to discovery in a lawsuit.” N.H. 
Ball Bearings, Inc. v. Jackson, 158 N.H. 
421, 428 (2009). The duty to preserve ex-
tends to “any documents or tangible things 
... likely to have discoverable information 
that the disclosing party may use to sup-
port its claims or defenses.” Zubulake v. 
UBS Warburg, LLC, 220 F.R.D. 212, 217 
(S.D.N.Y. 2003) (citations omitted). 
 Where destruction of evidence in a 
civil case occurs, spoliation may come into 
play. Spoliation is “the destruction or sig-
nificant	alteration	of	evidence,	or	the	fail-
ure to preserve property for another’s use 

“It appears that the recent trend has been to treat text 
messages as similar to emails and other written 

communications for the purposes of advertising legal services.”

ETHICS continued on page 7

MEDICAL MALPRACTICE GROUP

Heather M. Burns Michael S. McGrath

Medical malpractice is a unique practice area, and our firm has the resources and 

expertise to handle this type of complex, expensive litigation. We employ 

attorneys who concentrate on malpractice litigation. We also have the negotiating 

experience and judgment to obtain the best possible results for our client.

10 Centre Street 
Concord, NH 03302-1090

law@uptonhatfield.com
www.uptonhatfield.com

WE ARE THE GRANITE STATE’S LAW FIRM™
Hillsborough
603.464.5578

Concord
603.224.7791

Portsmouth
603.436.7046  



www.nhbar.org 6 OCTOBER 16, 2019 NEW HAMPSHIRE BAR NEWS

1819 Elm Street, Manchester, NH  (603) 627-1819  Fax: (603) 666-4227 www.arbd.com

We honor referral fees. 
Let’s work together for 
your clients’ Personal 
Injury and Medical 
Malpractice claims.

THE PRACTICE FOR MALPRACTICE.
AWARDS AND ACCOLADES ARE A TESTAMENT TO OUR FIRM’S EXPERTISE 

BUT CLIENT SATISFACTION REMAINS OUR MOST IMPORTANT GOAL.

2020

MARK A. ABRAMSON 
Recognized Since 1995 in: Medical Malpractice Law - Plaintiffs, 
Personal Injury Litigation - Plaintiffs, Lawyer of the Year 2009 +
2013 Personal Injury Litigation - Plaintiffs

KEVIN F. DUGAN 
Recognized Since 2006 in: Medical Malpractice Law - Plaintiffs, 
Personal Injury Litigation - Plaintiffs, Lawyer of the Year 2017 Personal 
Injury Litigation - Plaintiffs + 2018 Medical Malpractice - Plaintiffs

EVA H. BLEICH 
Recognized Since 2016 in: Medical Malpractice Law - Plaintiffs, 
Lawyer of the Year 2017 + 2020 Medical Malpractice Law - Plaintiffs

HOLLY B. HAINES 
Recognized Since 2016 in: Medical Malpractice Law - Plaintiffs, Personal Injury 
Litigation - Plaintiffs, Lawyer of the Year 2018 + 2020 Personal Injury Litigation - 
Plaintiffs + 2019 Medical Malpractice - Plaintiffs

JARED R. GREEN 
Recognized Since 2018 in: Personal Injury Litigation - Plaintiffs, 
Product Liability Litigation - Plaintiffs

point, state legislatures and state courts 
will become the relevant forum for creat-
ing or destroying abortion rights. Gordon 
MacDonald’s professed devotion to prec-
edent means little in a state such as New 
Hampshire, that has no case law on the 
subject.  
 None of the Supreme Court rulings 
on either the equal rights provision or the 
privacy amendment of the state Constitu-
tion address anything close to reproductive 
rights. There simply is no precedent for a 

would-be Justice MacDonald to follow. 
And, that is why his past involvement with 
extreme anti-choice actors and organiza-
tions — numerous and consistent as they 
are — was unacceptable to those of us 
opposing his nomination. Compounding 
our opposition, was MacDonald’s refusal 
when asked, to distinguish himself from 
any of those past positions or to articulate a 
more moderate position towards reproduc-
tive freedoms during his nomination hear-
ing. 
 While Brad Cook may suspect some 
hidden agenda was at play, I can assure 
the legal community that opponents’ stat-

y Ciolfi from page 4

Michael J. Silva, Ayer, Mass. 
Melanie J. McCauley, Woburn, Mass.
Anna D'Avolio, Andover, Mass.  
Emily L. Grossman, Andover, Mass.
John T. Hugo, Boston, Mass.
Amy R. Lonergan, Boston, Mass.
Ashley M. Berger, Boston, Mass.
George J. Puddister IV, Boston, Mass.
David C. Valente, Boston, Mass.
Timothy P. O'Connor, Plainville, Mass.
Jacqueline A. Crockwell, 
    Providence, RI
Michael J. Miller, Nashua, NH
Kevin M. Bergesen, Salem, NH
Elizabeth A. Roth, Salem, NH
Valerie T. Snow, Manchester, NH
Catherine Mantopoulos, Concord, NH
Caitlin F. Poole, Concord, NH

William A. Agnew, Littleton, NH
Jesse R. Phelps, Hanover, NH
Shannon M. Merrill, Portland, Maine
Elizabeth M. Dranttel, 
   Albuquerque, NM
Alexandra R. Rappaport, 
   Tewksbury, MA
Brandy A. Schlesinger, 
			Wakefield,	Mass.
James F. Ewing, Boston, Mass.
Justin M. Pierce, Waltham, Mass.
Sakib A. Khan, Needham, Mass.
Melissa J. Farr, Manchester, NH
Daniel T. Austin, Concord, NH
Mark J. Mullaney, Stratham, NH
Danielle K. Beland-Allard, 
   Brattleboro, Vt.
Alina H. Eyet, Bedminster, NJ

NH Bar Welcomes New Members
 The following 31 new members were admitted on September 4, 2019 at 
a swearing-in ceremony at the New Hampshire Supreme Court in Concord.

NH Legal Assistance & LARC 
Welcome New Board Members

ed criticism was genuine. The many ad-
vocates for gender equality and ordinary 
citizens who worked hard to inform the 
public about the legal status of abortion ac-
cess were concerned with exactly that. In 
the current environment of a Roe v. Wade 
precedent hanging by a thread and under 
sustained assault, a nominee with Gordon 
MacDonald’s history was far too great a 
risk for the women and families of New 
Hampshire. That risk was a reality in June 
of this year, and it will be the reality for all 
future nominees to our state Supreme Court 
who fail to recognize the importance of 
abortion access in ensuring women’s right 

to privacy and equality. The demand for re-
productive freedom, and the relevance of 
state courts in meeting that demand, is not 
going anywhere anytime soon. 

Monica Ciolfi is the director of policy at 
The Fedcap Group, which is based in New 
York City. Previously, she served as senior 
advisor to Congresswoman Annie Kuster, 
senior assistant attorney general at the NH 
Department of Justice, NH Deputy Insur-
ance Commissioner and was Of Counsel at 
Sheehan, Phinney, Bass + Green.

 At its meeting on September 11, 
the Board of Directors of NH Legal As-
sistance	accepted	the	nomination	of	five	
new members, one of whom was also 
appointed to the Board of Directors of 
the Legal Advice and Referral Center, ac-
cording to a press release. The members 
are:
• Maggie Goodlander of Ports-

mouth: A Nashua native, Good-
lander is currently practicing law 
at Skadden, Arps and maintains a 
robust pro bono practice in New 
Hampshire while also serving as an 
intelligence	officer	in	the	U.S.	Navy	
Reserve. 

• Anne Jenness of Concord: A mem-
ber of the litigation and corporate 
departments at Gallagher, Callahan 
and Gartrell in Concord, Jenness 
focuses in employment law, work-

place and school investigations, and 
workplace audits. 

• Sindiso Mnisi Weeks of Nashua: 
Mnisi Weeks is an assistant pro-
fessor of public policy of excluded 
populations in the School for Global 
Inclusion and Social Development 
at the University of Massachusetts 
Boston.

• Talesha Saint-Marc of Manches-
ter: A shareholder in Bernstein 
Shur’s	 Manchester	 office,	 Saint-
Marc was named to the New Hamp-
shire Union Leader’s annual Forty 
Under 40 list in 2019. 

• Erin Vanden Borre of Hopkin-
ton: A shareholder at Orr & Reno 
in Concord, Vanden Borre’s legal 
practice is focused on a broad range 
of commercial real estate matters. 
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as evidence in pending or reasonably fore-
seeable litigation.” West v. Goodyear Tire 
& Rubber Co., 167 F.3d 776, 779 (2d Cir. 
1999); see e.g. N.H. Ball Bearings, Inc., 
158 N.H. at 433. If spoliation is found to 
have occurred, the court may instruct that 
an adverse inference be issued against your 
client’s interests. Id.
 In a recent civil case involving spo-
liation of text communications, a Federal 
District Court in New York granted a par-
ty’s motion for an adverse inference due 
to the opposing party’s failure to preserve 
text messages. Ronnie Van Zant, Inc. v. 
Pyle, 270 F.Supp.3d 656 (SDNY 2017). In 
Ronnie Van Zant, Inc., the opposing party 
primarily communicated by sending text 
messages about the issue subject to liti-
gation. The party failed to preserve those 
communications upon purchasing a new 
phone after litigation ensued, and the court 
ruled that this “evince[d] the kind of delib-
erate behavior that sanctions are intended 
to prevent and weigh in favor of an adverse 
inference.” Id. at 670. 
 In addition, attorneys should be mind-
ful that under New Hampshire’s criminal 
code, a person “commits a class B felony 
if,	believing	that	an	official	proceeding,	as	

defined	in	RSA	641:1,	II,	or	 investigation	
is pending or about to be instituted [the] 
[person] ... [a]lters, destroys, conceals or 
removes any thing with a purpose to im-
pair its verity or availability in such pro-
ceeding or investigation. ...” RSA 641:6. 
Both clients and attorneys engaging in this 
conduct could be subject to prosecution, 
and, attorneys could be further subjected to 
sanctions under Rule 3.4. 
 In an effort to avoid sanctions under 
Rules 3.4 or 1.1, civil attorneys should 
notify their clients in writing by sending 
a preservation letter upon engagement in 
any matter where litigation is pending or 
reasonably foreseeable, or where investi-
gation is pending or about to be instituted. 
The letter should state the client’s obliga-
tion to preserve all records, documents, 
other information, and all ESI, which in-
cludes text messages. Clients should also 
be cautioned not to alter, delete, destroy, 
conceal, or otherwise remove any records 
and documents, including ESI, which the 
client may have in their possession regard-
ing such matters. 

— By the NHBA Ethics Committee

This Ethics Corner Article was submitted 
for publication to the NHBA Board of Gov-
ernors at its May 6, 2019 Meeting. 

The Ethics Committee provides general guidance on the NH Rules of 
Professional Conduct and publishes brief commentaries in the 

New Hampshire Bar News. New Hampshire lawyers may contact the 
Committee for confidential and informal guidance on their own 

prospective conduct or to suggest topics for Ethics Corner 
commentaries by emailing Robin E. Knippers: reknippers@nhba.org.

y Ethics from page 5
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Wellness Resources of the Month

BOOK PICK:
“Winter Blues: Everything You Need to Know

to Beat Seasonal Affective Disorder,” by
Norman E. Rosenthal, MD, Guilford Press (2012)

ARTICLE PICK: 
“All the Ways We’ll Beat the Winter Blues

This Season,” by Ellis Shechet and the New York Times
www.nytimes.com/2019/02/08/style/

winter-blues-seasonal-affective-depression.html
(or find the link in NHLAP’s October newsletter at

www.lapnh.org)

NH Lawyer Assistance Program
Help. Hope. Healing. 

Don’t hesitate. Don’t go it alone. 
Call today: (603) 491-0282 

Under Supreme Court Rule 58, all contact with NHLAP, whether with lawyers, judges, 
law students, or concerned third parties, is confidential. In addition, NHLAP employ-

ees and volunteers are exempt from reporting professional  misconduct under Rule 8.3, 
and prohibited from doing so under Rule 37. 

Call today for a free consultation or a second opinion 866-TL4J-LAW 

Let Us Help You Win Your Case
Nicholas C. Rowley, 2018 CAALA Trial Lawyer of the Year, and Benjamin 
R. Novotny, 2018 Massachusetts Lawyer of the Year, have joined forces.

Nick and Ben have shattered jury verdict records and settlements across 
the nation. Together, they are committed to Þghting for victims of serious 
injuries and those harmed by medical malpractice. Combined, they have 
achieved well over $1.5 Billion in jury verdicts and settlements on behalf of 
their clients.

Nick and Ben have a nationwide law practice and look forward to 
helping you win your case. 

VERDICT 
$131 MILLION

Wrongful Death 
Victim killed by driver over-served at a restaurant/bar

VERDICT 
$74.5 MILLION

Medical Malpractice 
Victim of birth injury 

VERDICT 
$45 MILLION

Wrongful Death 
Mother killed by a drunk driver

VERDICT 
$38.6 MILLION

Premises Liability  
Traumatic brain injury due to hotel balcony fall

VERDICT 
$35.4 MILLION

Medical Malpractice 
Mother suffered stroke after giving birth

VERDICT 
$30+ MILLION

Medical Malpractice 
Newborn suffered permanent injury 

VERDICT 
$29.5 MILLION

Medical Malpractice 
Failure to administer epinephrine

VERDICT 
$12.25 MILLION

Medical Malpractice  
Unnecessary prostate surgery 

SETTLEMENT 
$12 MILLION

General Liability  
Man lost arm due to electrical burns

Nationwide Verdicts and Settlements*

*A list of additional record-setting verdicts and settlements for injury 
victims and their families may be found at: tl4j.com

421 West Water Street, 3rd Decorah, IA  52101 (866) 854-5529 toll free (563) 382-5071 main office tl4j.com No fee unless we 

Vickie M. Bunnell Award for Community Service
 Instituted in 1998 to honor the memory of Vickie M. Bunnell, “A Coun-
try Lawyer,” and to applaud the community spirit that is a hallmark of our 
profession,	this	award	is	presented	to	an	attorney	from	a	small	firm	(four	or	
fewer attorneys) who has exhibited dedication and devotion to community 
by giving of their time and talents, legal or otherwise.

Distinguished Service to the Public Award

 This award is presented to the nominee who best exhibits service to the 
public on behalf of the administration of justice. 
 

Outstanding Service in Public Sector/Public 
Interest Law Award

 This award is presented to a member of the New Hampshire Bar, or an 
organization employing eligible members, who, at the time of the nomina-
tion,	have	at	least	five	years	of	service,	up	to	and	including	the	time	of	the	
nomination, in government service, military service, law enforcement, public 
interest law services (including prosecution, public defense, legal advocacy 
in		low-income	communities	or	for	individuals	with	disabilities	at	a	nonprofit	
organization), or at an organization that is described in section 501(c)(3) of 
the Internal Revenue Code of 1986 and exempt from taxation under section 
501(a)	of	such	Code.	Qualified	individuals/organizations	may	be	nominated	
more than once. The nomination form can be found at www.nhbar.org/wp-
content/uploads/Public-Sector-Award-Nomination-Form.pdf.

 All nominations should be submitted by November 22 to:  NHBA MYM 
Award, 2 Pillsbury Street, Suite 300, Concord, NH 03301-3502 or email Al-
lison Borowy at aborowy@nhbar.org. The Awards will be presented at the 
Midyear Membership Meeting, February 20, 2020

Call for 2020 Midyear Meeting 
Award Nominations
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 Kicking off the section year, the Trust 
& Estate Law Section and Family Law 
Section hosted a joint section meeting and 
annual ice cream social on August 28 at 
the Manchester Country Club. 
 In addition to enjoying delicious 
edibles, attendees were treated to an in-
formative presentation by Family Law 
Section Clerk Nicole Faille, of Sheehan 
Phinney Bass & Green, and Trust & Estate 
Law Section Co-Clerk Patience Morrow 
regarding Pre-Nuptial Agreements, Post-
Nuptial Agreements and No-Nup (Irrevo-
cable Trust). Thank you to attorneys Faille 
and Morrow for their thorough coverage 
of this topic.
 The Environmental & Natural Re-
sources Law Section met on September 
11 at the NH Bar Center for lunch and a 
lively discussion regarding the role of the 
Consumer Advocate, focusing on how the 
office	advocates	for	New	Hampshire	resi-
dential ratepayers. 
 Consumer Advocate D. Maurice 
Kreis led the discussion, explaining the 
process and how ratepayer interests can 
be reconciled with all the relevant policy 
imperatives. A special thank you goes out 
to attorney Kreis for his informative pre-
sentation. 
 On September 18, the Trust & Estate 
Law Section held a meeting at the NH Bar 
Center, welcoming speakers Lisa J. Bel-
lanti,	of	Casassa	Law	Office,	and	Andrea	
L. Daly, of Robinson Boesch Sennott & 
Masse, as they discussed the critical issue 

of adult guardianships: practice, procedure 
and updates. The section thanks attorneys 
Bellanti and Daly for making time in their 
busy schedules to speak to the group on 
such an important topic.
 From Family Law Section Clerk 
Nicole Faille: On September 18, attendees 
at the Family Law Section’s Third Annual 
Meet the Judges Meeting participated in a 
panel discussion with Justice Hantz Mar-
coni, NH Supreme Court; Judge Chabot, 
Manchester Circuit Court; Judge Lemire, 
Dover Circuit Court; and Master Cooper, 
Concord Circuit Court. Attendees learned 
more about each panelist and his or her 
path to the bench. Discussion included an 
update on the Family Division’s structure 
starting in 2020, litigation tips, appeal tips, 
insight	 on	 effective	 findings	 and	 rulings,	
and how the bench and bar could serve pro 
se	 individuals	 for	 an	 efficient	 system	 for	
all litigants. Notes on this discussion can 
be found on the My NHBar Portal. 
 The NHBA Family Law Section’s next 
meeting will be on Wednesday, October 16 
from 5 p.m. to 7 p.m. at the Bar Center. At-
tendees will learn about domestic violence 
and its implications on family law cases. 
Panelists include Judge Susan B. Carbon, 
of the Manchester Circuit Court; Tina 
Schumacher, of Voices Against Violence; 
Erin Jasina, of New Hampshire Legal As-
sistance; Angelika Wilkerson, of the New 
Hampshire Pro Bono Referral Program’s  
DOVE Project; and Lyndsay Robinson, of 
Bernazzani Law. 

Section Connection

The Region’s Leader in Medical Malpractice and Personal Injury Law 
For more than three decades, Lubin & Meyer’s team of highly-skilled trial lawyers, in-house nurses and 
consulting doctors have provided exceptional legal representation to its numerous clients in New Hampshire.

Having successfully obtained many of New Hampshire’s most noteworthy medical malpractice and personal 
injury verdicts and settlements, Lubin & Meyer is prepared and available to provide your client with an 
initial evaluation or a second opinion without cost. 

We welcome and look forward to the opportunity to work with you on a referral fee basis. 

A Record of Success In New Hampshire

100 City Hall Plaza • Boston, MA 02108 • (800) 866-2889 toll free • (617) 720-4447 main office • www.lubinandmeyer.com

Lubin & Meyer Notable NH Verdicts & Settlements*

VERDICT
$8,500,00.00

Wrongful Death 
Cyclist killed by tractor trailer

SETTLEMENT
$4,250,000.00

Medical Malpractice
Delayed sarcoma diagnosis results 
in death

SETTLEMENT
$3,750,000.00

Medical Malpractice
Mismanaged labor and delivery 
results in birth injury

SETTLEMENT
$2,250,000.00

Medical Malpractice
Improper resuscitation at birth 
results in neurological injury

VERDICT
$1,950,000.00

Medical Malpractice
Inadequate surgical monitoring 
results in blindness

* The complete list of our record-setting verdicts and
settlements can be viewed at: www.lubinandmeyer.com

Sections Kick-off New Year of Meetings
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BAR FOUNDATION NEWS
NEW HAMPSHIRE

By Mark Cornell

	 The	 Attorney	 Discipline	 Office	 has	
learned of an increased number of at-
tempted	fictitious	cashier	check	scams	di-
rected at New Hampshire attorneys. These 
scams aim to pass a fake cashier’s check 
to the targeted attorney, who will deposit 
it into an IOLTA account. The attorney 
will then be asked to either pay the cli-
ent or a third party a portion of the funds, 
often by wire transfer. A few days later, 
the bank check will be returned as fake or 
fictitious	and	 the	deposit	 into	 the	 IOLTA	
account will be reversed. This leaves the 
attorney’s IOLTA account out of trust. Ef-
forts to recover the wire will almost cer-
tainly prove unsuccessful.

How the scam works
 The fake cashier’s check scam comes 
in many variations, but there are some 
common characteristics. The attorney 
will be contacted by e-mail or through 
the	firm’s	website	by	a	new	potential	cli-
ent. The potential client will seek to have 
the attorney handle a transaction or liti-
gation matter. The scammer “client” will 
communicate only by email and, once the 
attorney is “hired” to perform the work, 
the attorney will receive a cashier’s check 
in the mail. If the case was a litigation 
matter, the purported opposing party will 
quickly settle the claim by sending a ca-
shier’s check to the attorney. If it was a 
transactional matter, one of the parties to 
the transaction will send the attorney a ca-
shier’s check as a deposit or payment. The 
attorney will then be instructed to deposit 
the cashier’s check into his or her IOLTA 
account and wire a portion of the funds to 
either the client, or to a third party. 
 In a matter recently brought to the 
Attorney	Discipline	Office’s	attention,	the	
attorney was hired to draft an equipment 
lease and received a cashier’s check as a 
deposit from the alleged lessee. Shortly 
after receiving the cashier’s check, the 
attorney was instructed to deposit the 
cashier’s check and wire a portion of 
the funds to a third party for equipment 
inspection fees. The attorney deposited 

the cashier’s check into an IOLTA ac-
count	and	the	next	day	confirmed	that	the	
funds were available. The attorney then 
wired equipment inspection fees to the 
third party. Three days later, the cashier’s 
check	was	returned	as	fictitious	and	the	at-
torney’s bank reversed the deposit into the 
IOLTA account, leaving the attorney with 
a large overdraft. 
 In another matter, the attorney was 
hired to collect on a debt allegedly owed 
to the client. The attorney was able to 
quickly settle the claim and received a ca-
shier’s check in the mail. The client then 
asked the attorney to wire the client’s por-
tion of the settlement to him. A few days 
after wiring the funds, the cashier’s check 
was returned as a fake.  
 These scams all take advantage of 
the fact that most banks will make funds 
deposited via a cashier’s check available 
the same day or the next day. However, 
there is a difference between funds being 
available and the funds clearing into the 
account. When a bank makes the funds 
available, the bank will honor withdraw-
als on the account against those funds. 
However, it is not until the cashier’s check 
is honored by the issuing bank that the 
funds will actually clear into the account. 
If the cashier’s check is not honored by 
the purported issuing bank, the cashier’s 
check will be returned, and the depositing 
bank will reverse the transaction. 

Red Flags
	 There	 are	 often	 red	 flags	 that	 will	
signal to you that the cashier’s check in 
question is fraudulent. However, as these 
scams have become more sophisticated, 

they are much harder to detect. 
 Invariably, the fake check is purport-
edly issued by a bank that is out of state. 
In one case, the check was ostensibly is-
sued by a Canadian bank. Another very 
common circumstance is that the client 
will only communicate by email. 
 When the fake cashier’s check is care-
fully examined, the attorney will often 
find	that	the	fake	checks	contain	the	usual	
security	features	one	would	expect	to	find.	
The fake check will have security threads, 
watermarks, microprints, color-shifting 
ink, and other common security features. 
While examining the cashier’s check for 
missing security features may tip you off 
that the check is a fake, the existence of 
these security features is no guarantee 
that the check is legitimate. Scammers 
can	purchase	blank	check	stock	at	office	
supply stores and over the internet. 
 The scammer will often be imper-
sonating a legitimate business, so if an at-
torney investigates the parties, he or she 
will	find	that	 they	appear	 to	be	an	actual	
entity. However, sometimes the scammer 
may choose the wrong business to imper-
sonate. In one case, the scam involved 
a lease of underwater oil drilling equip-
ment. However, the alleged lessee of the 
equipment was a home heating oil deliv-
ery company. 
 Often, the scammer will set up an 
email address that is deceptively similar 
to the email address used by the com-
pany being impersonated. For example, 
a scammer attempting to impersonate the 
New Hampshire Bar Association might 
set up an email account with the domain 
name www.NHBarAssoc.org. Sometimes, 

Protecting Your IOLTA: Beware of Fictitious Cashier’s Checks
the domain name used for the fraudulent 
email account may contain an extra letter 
or	other	error	that	will	be	difficult	to	spot.	
Carefully examining the email addresses 
of the client and other parties may tip you 
off that something is amiss. 

Avoiding the Scam
 The most effective way to protect 
yourself from this scam is to contact the 
bank that issued the cashier’s check. If 
you receive a suspicious cashier’s check 
that appears to have been issued by a lo-
cal bank, you can always take the check 
to a local branch and ask them to verify 
that the check is valid. Otherwise, call the 
issuing bank to verify that the cashier’s 
check is not fake. Do not use the phone 
number on the check because that phone 
number may go directly to the scammer. 
Instead, get contact information for the is-
suing.

What to do if You Have Been 
Scammed

 If you have been a victim of a fake 
cashier’s check scam, you should contact 
your bank to see if it possible to recover 
the funds that were sent out. In addition, 
you should contact law enforcement to 
report the crime. You should also explore 
whether you have business liability insur-
ance that may cover some or all of the sto-
len funds. 
 Finally, you must report the matter 
to	the	Attorney	Discipline	Office.	If	your	
IOLTA account is ever out of trust, you 
are required to report the incident on your 
annual Trust Account Compliance Certi-
fication.	Do	not	wait	 to	report	 the	matter	
until	the	certification	is	due.	By	reporting	
the matter immediately, you are better 
able to explain how the out of trust event 
occurred. Furthermore, it allows the At-
torney	 Discipline	 Office	 the	 opportunity	
to warn others of the scam.

Mark P. Cornell is the Deputy General 
Counsel for the NH Supreme Court’s At-
torney Discipline Office

“These scams all take advantage of the fact that 
most banks will make funds deposited via a cashier’s 

check available the same day or the next day. 
However, there is a difference between funds being 
available and the funds clearing into the account.” 

Thank you to the Annual Dinner sponsors for another successful event.

Ansell & Anderson ~ Burns Bryant Cox Rockefeller & Durkin ~ Cook Little Rosenblatt & Manson ~ Shaheen & Gordon ~ 
Upton & Hat�eld ~ UNH Franklin Pierce School of Law ~ O’Connor & Drew
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Consider Us For
Your Law Firm 
Consulting Needs

Kathy Fortin and Arthur Greene

Our range of services includes:

Arthur G. Greene Consulting, LLC is
dedicated to providing personalized
consulting services to small and 
mid-sized law firms to help maximize
their potential and achieve their
long-range goals. 

Call 603.471.0606 to schedule a consultation.

3 Executive Park Drive   l   Bedford, NH 03110
www.arthurggreene.com

• Financial reviews and 
   profitability studies
• Law firm management 
   issues

• Partner compensation 
   systems
• Succession planning for
   small firm owners  

Jonathan B. Lehto
 Captain Jonathan B. Lehto, 47, a be-
loved member of the Nashua Police De-
partment died unexpectedly Monday, Sep-
tember 9, 2019, in 
Seattle, WA.
 Jonathan was 
born in Nashua on 
July 8, 1972 and is 
the son of Dennis 
and Dorothy (Per-
reault) Lehto of 
Florida.  He was 
the husband of Erin 
Lehto.  In addition 
to his wife and par-
ents, he is survived 
by his sister, Kimberli Carrier of Florida, 
her husband, Greg, and their two sons, 
Jaden and Kyan.
 Jonathan grew up in Nashua, attended 
Nashua schools, and graduated from Nash-
ua High School in 1990. Jonathan next at-
tended Boston University and received his 
Bachelor of Arts degree in 1994. Jonathan 
continued his education at Boston Univer-
sity School of Law, where he received his 
Juris Doctor in 1997. He was later admit-
ted to the New Hampshire Bar Associa-
tion.
 From early on, Jonathan wanted to 
be	 a	police	officer.	 In	1999	he	was	hired	
by the Nashua Police Department and at-
tended the 118th New Hampshire Police 
Academy. Upon graduation and his FTO 
period, Jonathan spent several years in 
the Patrol Division. He was transferred 
to the Detective Bureau where he spent 
much of his time handling juvenile related 

matters, sexual assault investigations, and 
other complex cases. Jonathan’s leader-
ship, knowledge, and demeanor earned 
him a promotion to Sergeant. He was a 
skillful and well-regarded patrol super-
visor and detective supervisor. Jonathan 
helped	 guide	 both	Nashua	 police	 officers	
and detectives before his transfer to the Le-
gal Bureau. Jonathan prosecuted cases for 
the Nashua Police Department and quickly 
became a respected police prosecutor with 
a reputation as someone who was easy to 
work with. Jonathan was considered a col-
league by judges, public defenders, and 
other attorneys. During his assignment in 
Legal, Jonathan exhibited an exceptional 
work ethic and was promoted to Lieuten-
ant. Jonathan’s legal expertise allowed him 
to provide valuable guidance to his fellow 
officers	as	well	as	 the	Nashua	Police	De-
partment’s	Executive	Office.
 Jonathan was recently promoted to 
Captain and took command of the Nashua 
Police Department’s Detective Bureau. His 
willingness to accept and excel at stress-
ful and challenging assignments made him 
a	 perfect	 fit.	 Jonathan’s	 personnel	 file	 is	
filled	with	numerous	letters	received	from	
members of the community as well as local 
organizations who took the time to express 
their gratitude for Jonathan’s professional-
ism, his compassion, and his work ethic. 
While Jonathan oversaw the Nashua Police 
Crime Scene Unit, it was Jonathan’s time 
spent as a member of SWAT that meant so 
much to him.
 Additionally, Jonathan received two 

IN MEMORIAM continued on page 18

Community Notes

CREATE COMPETITION. 
GET RESULTS.

New England’s Premier 
Auction Company Since 1976

USPAP Compliant 
Personal Property Appraisals 

paulmcinnis.com  |  603.964.1301

Coming & Going
 Sheehan Phinney recently welcomed 
attorney Mark W. Dell’Orfano, further 
expanding its Environment and Energy 
Practice Group in both New Hampshire 
and Massachusetts. Dell’Orfano joins the 
firm	 from	 the	 private	 equity	 sector.	 Prior	
to joining Sheehan Phinney, Dell’Orfano 
worked for 16 years in private equity. 
 Dianne Martin was unanimously con-
firmed	by	the	Executive	Council	last	month	
to serve as the chairwoman of the state’s 
Public Utilities Commission. 
 Governor Chris Sununu issued the 
following statement: “Having worked with 
various agencies throughout her career to 
advocate for the public good, Dianne Martin 
will do an incredible job as Chairwoman of 
the PUC. Her knowledge of state govern-
ment and administrative law is key to this 
position, and I am proud to have nominated 

her for this important role.”
 Morneau Law welcomed Elizabeth 
M. Lorsbach to its team. She will continue 
to focus her practice in the areas of estate 
planning, trust administration and elder law, 
 Sulloway & Hollis recently announced 
that Robert A. Whitney has	joined	the	firm	
as a member. He will practice primarily 
out of Sulloway’s Needham and Boston 
offices.	Whitney	has	25	years	of	experience	
in complex insurance coverage, bad faith, 
reinsurance, regulatory affairs and compli-
ance, and commercial litigation.
 Wadleigh Starr & Peters announced that 
Michael G. Eaton and William P. Red-
dington	have	joined	the	firm	as	associates.	
Eaton graduated summa cum laude from the 
University of NH Franklin Pierce School of 
Law in 2019. Reddington graduated cum 
laude from UNH Law in 2019.

 Diane Murphy Quinlan will be hon-
ored with 2019 Saint Thomas More Award 
by the Catholic Lawyers Guild of New 
Hampshire on October 24. Following the 
Bishop of Manchester’s annual Red Mass 
at 5:15 p.m., Quinlan will receive the award 
that honors a lawyer or judge who is a prac-
ticing Catholic and who embodies the spirit 
of Saint Thomas More in his or her courage, 
dedication, integrity, civility, and compas-
sion toward others. Quinlan is the assistant 
director of Charitable Trusts for the NH 
Department of Justice. Previously, Quinlan 
worked at the Diocese of Manchester for 17 
years. She was instrumental in addressing 
the clergy sexual abuse crisis and created 
policies and programs to prevent further 
abuse.
	 Hoefle,	Phoenix,	Gormley	&	Roberts	
named new partners as of July 1: Kevin 
M. Baum, focusing in corporate law, real 
estate, land use and environmental law; 

Kimberly J.H. Memmesheimer, focus-
ing in trusts, estates and probate law, real 
estate and corporate law; and Matthew G. 
Stachowske, focusing in personal injury, 
medical malpractice and civil litigation.
 The Leadership New Hampshire pro-
gram announced its 2020 class, including 
the following Bar members: Naomi Butter-
field, of Mitchell Municipal Group; Adam 
Dumville, of McLane Middleton; Margaret 
Goodlander, of Skadden, Arps; Jason Gre-
goire, of Sheehan Phinney Bass & Green; 
Kristine Stoddard, of Bi-State Primary 
Care Association; Rebecca Woitkowski, 
of New Futures; and James Kerouac, of 
Bernstein, Shur, Sawyer & Nelson.
 Kristin Mendoza, of Bernstein Shur, 
was recognized with a 2019 NHBR Busi-
ness Excellence Award on October 3 in the 
category of  “Business and Professional 
Services – Large Company.”

Local, County & Specialty Bar News
 The New Hampshire Women’s Bar 
Association invites you to its 22nd Annual 
Fall Reception on Thursday, October 17 at 
5:30 p.m. in Concord, which will include 
the presentation of the 2019 Marilla M. 
Ricker Achievement Award to Maureen 
Raiche Manning. The Ricker Award hon-
ors an outstanding woman lawyer in New 
Hampshire who has achieved professional 
excellence and paved the way to success 
for other women lawyers, advanced oppor-
tunities	for	women	in	the	profession,	and/
or performed exemplary public service on 
behalf of women. 
 Attorney Manning was nominated for 
this award by four different attorneys over 
multiple years. They wrote of her with 
clear admiration and appreciation. She was 
described as “always available to help other 
women lawyers and to mentor newer women 
lawyers” and as someone “I can always 
reach out to.”
 Attorney Maureen Raiche Manning has 
experience in all areas of civil litigation, 
including representing victims of personal 
injury, workers’ compensation, wrongful 
death, and medical malpractice cases with a 
proven record of success in New Hampshire 
federal and state courts. She is a lifelong 
resident of Manchester and the mother of 

three adult sons.
 At the reception, the NHWBA will 
also present the 2019 Winnie McLaughlin 
Scholarship to a very deserving law student 
at UNH School of Law. Purchase tickets: 
https://nhwba.org/event-3436788
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Corporate Center at Horseshoe Pond 
70 Commercial Street, Suite 203, Concord, NH 03301

VISIT pastorikrans.com 
CALL 603.369.4769

STRONG ADVOCATES, IN AND OUT OF THE COURTROOM

Pastori |Krans 
congratulates

TERRI PASTORI 
for being recognized by 

Best Lawyers in America as a
2020

Lawyer of the Year
for her work in 

Employment Law— 
Management
Concord, NH 

Manchester,  NH I  Concord,  NH I  Hanover,  NH I  Boston,  MA
w w w . s h e e h a n . c o m

Mark W. Dell’Orfano
Of Counsel 
603.627.8267 
mdellorfano@sheehan.com 

welcomesSheehan Phinney Bass & Green

Mark W. Dell’Orfano to the firm’s 
Environment and Energy Group.

Mark’s focus in renewable energy adds depth to Sheehan’s 
Environment and Energy Group. His practice is deal 
focused, advising clients in the energy, mining, natural 
resource, private equity, and technology industries. 

30 Temple STreeT, SuiTe 503 , NaShua, Nh 03060
p. 603.943.5647 • f. 603.943.7569

www.morNeaulaw.com 

is proud to welcome 

Attorney Beth Lorsbach

to the Team!  

Beth will continue to focus her practice in the 
areas of estate planning, probate, trust administration, 

and elder law, including Medicaid planning.  
 

Beth is currently on the Board of the 
NH Chapter of the National Academy of 

Elder Law Attorneys and is on the Regional 
Advisory Board for the NH Charitable Foundation.

 
Beth is licensed in both 

New Hampshire and Massachusetts.  
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Robert A. Whitney
rwhitney@sulloway.com | 617-335-1380

Sulloway & Hollis, P.L.L.C. is pleased to announce that Robert A. Whitney has 
joined the Firm as a Member.  Mr. Whitney’s arrival further strengthens our abil-
ity to meet the full array of our insurance clients’ needs 
throughout New England.  Mr. Whitney will practice 
primarily out of Sulloway’s Needham and Boston, 
Massachusetts offices.  

Mr. Whitney has 25 years of experience in com-
plex insurance coverage, bad faith, reinsurance, 
regulatory affairs and compliance, and commer-
cial litigation.  His practice includes insurers and 
reinsurers in coverage and bad faith disputes 
before state and federal courts, both in New 
England and nationally.  He has counseled insur-
ance company clients on litigation strategy, claims 
resolution procedures, and coverage questions.  Mr. 
Whitney, the former Deputy Commissioner and 
General Counsel of the Massachusetts Division of 
Insurance, also provides guidance to clients to 
help them resolve regulatory and compliance 
issues with state and federal officials.

Sulloway & Hollis P.L.L.C. 
Headquarters: Concord, New Hampshire | 603-223-2800 | www.sulloway.com

NEW HAMPSHIRE  |  RHODE ISLAND  |  MASSACHUSETTS  |  MAINE  |  VERMONT

TRUSTED ADVISORS FOR CHANGING TIMES

KIMBERLY J.H. MEMMESHEIMER
Trusts, Estates & Probate • Real Estate

Corporate Law

MATTHEW G. STACHOWSKE
Personal Injury • Medical Malpractice 

Civil Litigation

KEVIN M. BAUM
Corporate Law • Real Estate 
Land Use • Environmental

is pleased to announce that 

Michael G. Eaton
and

William P. Reddington

have joined the firm as associates.

Michael graduated summa cum laude from the 
University of NH Franklin Pierce School of Law in 
2019. Prior to joining the firm, Michael interned 
with Chief Justice Robert Lynn and Justice James 
Bassett at the New Hampshire Supreme Court and 
was a summer law clerk for Justice Harold Eaton, 
Jr. at the Vermont Supreme Court.

William is a 2019 cum laude graduate from the 
University of NH Franklin Pierce School of Law. 
During law school, William completed a legal 
residency with the City Solicitor’s Office for the 
City of Concord and interned with the Office of 
General Counsel for Southern New Hampshire 
University.

95 Market Street Manchester, NH 03101
603.669.4140   www.wadleighlaw.com
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Fifth Annual NH Pro Bono Referral Program Benefit Hockey Game

Thank You to Our  
Returning Sponsors:

Jersey Sponsors:
Connolly Reporting

McCandless & Nicholson
Parnell, Michels & McKay

Gallagher, Callahan & Gartrell
Upton & Hatfield

Banner Sponsors:
Banner Sponsorships available  
for $300. Contact Pro Bono at  

715‑3203 for information.

Teams Liberty & Justice will face off on Sunday, January 12, 2020, at 2 p.m., for the fifth 
annual Pro Bono Referral Program Benefit Hockey Game. BANNER SPONSORSHIPS still 
available at $300 each! If you are interested in sponsoring or playing, please contact Rory 
Parnell  (rparnell@pmmlawyers.com) or the Pro Bono Program at 715‑3203. Entry fee is 
$150 for new players and $100 for returning players.

Where? 

Sullivan Arena  
St. Anselm College, Goffstown

Tickets  
Only

When?  

Sunday, January 12, 2020
3 p.m.

Why?

Help support the  
Pro Bono Referral Program

Cheer for your favorite team

Have fun!

Pro Bono Board Chair’s Perspective

Live Free or Die
By Brian Shaughnessy

 I am a New Hampshire resident 
who is proud of our State motto be-
cause in the fewest possible words it 
captures the importance we place on 
our freedom. The New Hampshire 
State Constitu-
tion protects our 
freedom in a Bill 
of Rights that is 
more expansive 
and eloquent than 
the Federal Con-
stitution. Article 
2 observes that 
every citizen has 
certain natural, 
essential, and 
inherent rights and that “equality of 
rights under the law shall not be denied 
or abridged by this state on account of 
race, creed, color, sex or national ori-
gin.” Article 14 expands further and in-
dicates that “every subject of this state 
is entitled to a certain remedy, by hav-
ing recourse to the laws, for all injuries 
he may receive in his person, property, 
or character, to obtain right and justice 
freely, without being obliged to pur-
chase it. ...”
 This ideal, this inherent right, must 
be both jealously guarded and nour-
ished. Respect for the rule of law, the 
notion that no one is above the law, and 
that everyone is equal in the eyes of the 

law is the essential glue that holds our 
country together. Access to Justice is 
the essential ingredient of that glue and 
in its absence, anarchy would easily 
prevail. To steal a phrase from Shake-
speare,	the	first	thing	you	do	is	kill	all	
the lawyers. That is because lawyers 
play an essential role in protecting our 
freedom.	A	lawyer	is	“an	officer	of	the	
court, and, like the court itself, an in-
strument or agency to advance the ends 
of justice.” Chief Judge Cardoza, Kar-
lin v. Culkin 248 N.Y. 465, 470, 162 
N.E. 487, 489 (1928).
 October is Pro Bono month. New 
Hampshire Rules of Professional Con-
duct, Rule 6.1, is entitled “Voluntary 
Pro Bono Publico Service” and states 
that “every lawyer has a professional 
responsibility to provide legal services 
to those unable to pay.” Pro Bono pu-
blico translated means “for the public 
good.’ At the core of this professional 
responsibility is the recognition that 
lawyers play an essential role in nour-
ishing the public good by providing 
Access to Justice. 
 Hopefully, we all agree that our 
State motto is a Hobson’s choice, so 
please choose living free; and please 
do your part for the public good by par-
ticipating in and supporting Pro Bono.

Brian Shaughnessy is chair of the NH 
Pro Bono Referral Program’s Govern-
ing Policy Board.

Rule 6.1. Voluntary Pro Bono Publico Service
 Every lawyer has a professional respon-
sibility to provide legal services to those un-
able to pay.  A lawyer should aspire to render 
at least (30) hours of pro bono publico legal 
services	per	year.	In	fulfilling	this	responsibil-
ity, the lawyer should:
  (a) provide a substantial majority of the (30) 
hours of legal services without fee or expecta-
tion of fee to:
 (1) persons of limited means or
 (2) charitable, religious, civic, community, 
governmental and educational organizations in 
matters that are designed primarily to address 
the needs of persons of limited means; and
  (b) provide any additional services through:
 (1) delivery of legal services at no fee 
or substantially reduced fee to individuals, 

 “New Hamp-
shire’s legal system, 
the rule of law and 
our communities 
are strengthened 
every time a law-
yer	meets	 his/her	
responsibility under 
New Hampshire’s 
Rule 6.1 of Profes-
sional Conduct by 
rendering pro bono 

legal services to an 
indigent family or individual. Rule 6.1 es-
tablishes an aspirational goal of 30 hours of 
pro bono service per lawyer per year.  
 As a Justice of the New Hampshire 
Supreme Court and member of the Court’s 
Access to Justice Commission, I am aware of 

Justice Bassett

groups or organizations seeking to secure or 
protect civil rights, civil liberties or public 
rights, or charitable, religious, civic, com-
munity, governmental and educational or-
ganizations in matters in furtherance of their 
organizational purposes, where the payment 
of standard legal fees would significantly 
deplete the organization's economic resources 
or would be otherwise inappropriate;
 (2) delivery of legal services at a sub-
stantially reduced fee to persons of limited 
means; or
 (3) participation in activities for improving 
the law, the legal system or the legal profession.
 In addition, a lawyer should voluntarily 
contribute	financial	support	to	organizations	
that provide legal services to persons of limited 
means.

NH Rules of Professional Conduct: 
Public Service

the substantial efforts by lawyers to provide 
access to legal services in our State, as well 
as the ways in which we fall short.
 There are many avenues for increasing 
access and meeting the objectives of New 
Hampshire pro bono publico rule. Pro Bono 
Month — October — is a good time not 
only to remind ourselves of the importance 
of engaging in pro bono service, but to take 
action	to	fulfill	this	responsibility	that	is	at	
the heart of the legal profession.  
 Please sign up for Free Legal Answers 
or take a case through the NH Pro Bono 
Referral Program, whether it involves a 
consumer debt issue, tax dispute, eviction, 
family law matter or domestic violence pro-
tective hearing through the DOVE Project. 
You have the opportunity to make access 
to justice a reality for our neediest citizens. 

PRO BONO MONTH 2019

Justice Bassett on Pro Bono Publico
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 The UNH Franklin Pierce School of 
Law and the NH Pro Bono Referral Pro-
gram will present the 2019 Bruce Friedman 
Pro Bono Award to Thomas A. Fredenburg 
posthumously on October 30 at a 5:30 p.m. 
to 7 p.m. reception hosted at UNH Law. 
 A 1981 graduate of then Franklin 
Pierce Law School, Fredenburg, who died 
earlier this year at 68 years old, advocated 
tirelessly for marginalized and vulnerable 
community members, both as a legal ser-
vices staff attorney and as a volunteer pro-
viding pro bono services.
 The award, which recognizes the 
distinguished volunteer efforts of a UNH 
Franklin Pierce School of Law graduate 
providing pro bono legal services in New 
Hampshire, is presented in memory of for-
mer UNH Franklin Pierce Law Professor 
Bruce E. Friedman. 
 Friedman counselled his students 
“to do good and do well.” He inspired 
hundreds of aspiring attorneys, includ-
ing Fredenburg, who did just that as they 
joined the ranks of the NH Bar, becoming 
community attorneys, legal aid lawyers 
and private attorneys passionate about giv-
ing back through delivery of free legal ser-
vices to low-income people.  
 The connection between Friedman 
and Fredenburg runs deep. Friedman was 
not only Fredenburg’s teacher and mentor 
but later colleague, friend and fellow bas-
ketball fanatic. In Fredenburg, Friedman’s 
legacy lived on until his untimely death. 
 As former NH Legal Assistance 
(NHLA) Executive Director John E. To-

bin wrote in his nomination letter, “Tom 
Fredenburg was a uniquely generous, en-
ergetic and creative lawyer and advocate.  
He devoted his legal skills, his time and en-
ergy, and his vast reservoir of compassion 
to a range of activities that brought justice 
and humanity to the people of our state.”
 During his long career as a staff at-
torney	first	with	NHLA	 and	 then	 the	Le-
gal Advice and Referral Center (LARC), 
Fredenburg also assisted victims of do-
mestic	 abuse	 in	 securing	 final	 restraining	
orders through Pro Bono’s DOVE Project. 
He developed a close relationship with the 
Pro Bono Program during his tenure at 
LARC, understanding and advocating for 
private attorney engagement in helping to 
make a difference for those living on the 

economic margins. 
 After leaving LARC, he applied his 
well-honed legal talents to volunteer work 
in helping Concord’s homeless population. 
Fredenburg provided legal advice to count-
less	people	in	need	by	holding	office	hours	
at the Concord Homeless Resource Center. 
Serving on the Board of the Concord Co-
alition to End Homelessness, he played a 
lead role in the organization’s advocacy, 
opposing proposed panhandling laws that 
would criminalize homelessness. Earlier in 
his career, he was involved in the forma-
tion of CATCH Neighborhood Housing. 
 As a legal services attorney and a pro 
bono advocate, Fredenburg was a voice for 
fairness and justice, whether trying to pre-
serve a family’s housing, seeking to obtain 

UNH Law & NH Pro Bono Select Fredenburg for 
Posthumous Friedman Award

“Tom Fredenburg was a uniquely generous, energetic and creative  
lawyer and advocate. He devoted his legal skills, his time and  

energy, and his vast reservoir of compassion to a range of activities 
that brought justice and humanity to the people of our state.” 

— John E. Tobin

improperly	 denied	 benefits	 for	 a	 disabled	
individual or securing a protective order and 
safety for domestic violence survivors and 
their children. Whatever the issue, he worked 
to make sure simple justice was within reach 
of those society often overlooks.  

Attend the Event:
2019 Bruce Friedman Pro Bono 

Award Reception
Wednesday, October 30

5:30 p.m. – 7 p.m., IP Center Atrium, 
UNH Franklin Pierce School of Law
Light refreshments will be provided

 
More information: www.unhconnect.unh.

edu/lawfriedman2019.

Thomas A. Fredenburg
1951-2019

Photo by A.J. Kierstead

Thank you.
The Warren B. Rudman Center at the UNH Franklin Pierce School of Law thanks our

sponsors and benefactors for supporting the Summer Fellows Program in 2019.

Sponsors
Alison Curelop Fund

Jim Carroll
The Cindy Lonergan Elder Law &
Patients’ Rights Fellowship Fund

Kris Durmer, 
FForbes-Tate Partners, Washington, DC

McLane Middleton
The NH Bar Foundation’s Hon. William F.

Batchelder Justice Fund and
McLane Justice Fund

The Peter G. Peterson Foundation
Rath, Young and Pignatelli

SSheehan Phinney
University of New Hampshire Franklin Pierce

School of Law Faculty and Staff
The William S. Green Fund

Benefactors
Anonymous
Megan Carpenter
Judge Arthur J. Gajarsa (ret.)
John Garvey and Cotton Cleveland
John Greabe and Martha Madsen
MiMike Hanas
Edgar “Ned” Helms
Ellen Musinsky
Nixon, Vogelman, Slawsky & Simoneau P.A.
Maria Nutile
Kirk Simoneau
Dr. Katrina Lantos Swett
Ambassador (Ambassador (ret.) Richard N. Swett, FAIA
Hon. Charles S. Temple &
the NH Superior and Circuit Court Judges
Danette Wineberg

The Warren B. Rudman Summer Fellows Program provides stipends for select UNH Law students
who devote their summer employment to public service with government agencies and non-profits.
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UNH Community Asks: “ What is a Criminal?”
By Benjamin Strawbridge

	 With	five	distinct	panelists	and	a	num-
ber of students and community members in 
attendance, the University of New Hamp-
shire in Durham kicked off this year’s Saul 
O. Sidore Memorial Lecture Series on Sep-
tember 17 with a seemingly simple ques-
tion: “What is a Criminal?”
 The panel and Q&A, held in the Me-
morial	Union	Building,	was	 the	first	 of	 a	
seven-event series that aims to take a clos-
er look into mass incarceration in the Gran-
ite State and the economic and societal 
impacts of current incarceration laws on 
state	 residents.	The	 series	 seeks	 to	 define	
a “criminal,” as well as exploring how to 
best reintroduce and reintegrate formerly 
incarcerated individuals into society after 
their sentences.
	 This	 first	 roundtable	 event,	 entitled	
“What	 Is	A	Criminal?”	 featured	five	pan-
elists: UNH Durham Police Chief David 
Kurz; Director of Strafford County Com-
munity Corrections Blair Rowlett; Clinical 
Professor and Director of J.D. Legal Writ-
ing Amy Vorenberg from the UNH Frank-
lin Pierce School of Law; UNH Assistant 
Professor of Philosophy Subrena Smith; 
and UNH Dean of Students John T. Kirk-
patrick.
 Smith, who said that she does not 
work on the question of criminality direct-
ly, views  the issue through the conjectural 
and philosophical lens of human nature. 
 “…[I]t depends who we are, where 
we are, the time of history, and the sorts 
of rules by which we’re living our lives,” 
Smith said. “When we think about those 
things in relation to criminality, then we 

sort of get these different kinds of an-
swers.”
 Meanwhile, Rowlett used her expe-
rience	 as	 a	 former	 corrections	 officer	 to	
argue that the label of “criminal” can be 
misused. As an example, she recalled her 
encounter with a woman named Mary, a 
veteran who, per Rowlett, had found suc-
cess in life following her graduation from 
UNH. But, by the time she entered a cor-
rectional facility, the woman was suffering 
from a psychotic episode stemming from 
post-war trauma.
 “[To] see this woman in this set-
ting and to learn about her background, I 
couldn’t … in my mind, say that she was 
a criminal,” Rowlett said. “I had to say, 
‘There’s something else going on here,’ 
and that’s actually the catalyst for me de-
ciding that I didn’t want to stay in a cor-
rectional setting; I wanted to do more work 
in the community …”
 Referencing her past experience as 
a	 prosecutor,	 Vorenberg’s	 definition	 of	 a	
criminal arose from her involvement in nu-
merous criminal trials. She acknowledged 
that her original view of alleged criminals 
as “less-than-human” changed dramatical-
ly when she took on the defense side of a 
case. And, Vorenburg ultimately concluded 
that while society should decide what con-

stitutes criminal behavior based on its gen-
eral assertions of what is and what is not 
lawful, people labeled as criminals should 
instead be referred to as “human beings 
with criminal problems” who could be 
suffering from a myriad of other personal 
problems ranging from drug abuse to men-
tal health.
 Kurz similarly stressed that he has 
dealt with few “criminal enterprises”  and 
“bad	people”	purposefully	out	to	profit	off	
of criminal plans — many people he comes 
into contact with are in crisis mode, carry-
ing out rash, yet unintentional, behaviors 
based in mistaken judgment rather than 
purposeful malice. 
 Kurz added that both his perspective 
on criminality and dream of becoming an 
officer	were	shaped	by	his	time	serving	the	
UNH campus and town of Durham, as well 
as an early experience of being arrested 
by a state trooper for hitchhiking and be-
coming “pigeonholed” by the trooper as a 
criminal based on his actions.
 “I realized that if I was going to say I 
was a criminal, I suppose I could; but the 
point is that I think there are people who 
make mistakes, which I did, and then you 
move on and you learn from the moment 
that you do,” he said.
 Ultimately, Kirkpatrick said that while 

he does not know why people become 
criminals, it takes good questioning and 
deeper understanding of the alleged crimi-
nal as a person to truly understand their 
motives.
 When asked whether there exists or 
there should be an “absolute standard” in 
defining	a	criminal,	Kirkpatrick	expressed	
agreement with Smith when he said that 
definitions	 of	 criminality	 tend	 to	 vary	
based on the current norms of society and 
pop culture, but also have consistent roots 
in cultures throughout “time and space.” 
 The rest of the two-hour-long lecture 
included inquiries from the moderators and 
several audience members on the impact  
of treating immigrants as criminals; differ-
ences between “victims” and “criminals” 
and when the transition from the former to 
the latter begins; and moral concerns over 
the reliance and abuse of plea bargains by 
those who lie in court and get away with it, 
among other topics.
 
Benjamin Strawbridge is the news editor of 
The New Hampshire at UNH.

“I realized that if I was going to say I was a criminal, I suppose I could; but 
the point is that I think there are people who make mistakes, which I did, 

and then you move on and you learn from the moment ... ” 
—  UNH Durham Police Chief David Kurz

To learn more about the series, 
visit https://cola.unh.edu/center-

humanities/events-programs/
sidore-lecture-series. Part II, 

“Paying for Crime: New Hampshire 
Budget and Policy Priorities in 

Theory and Practice,” will take place 
on Tuesday, October 15 at 5 p.m. at 
UNH in Durham in MUB Theater II.
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Commendation Bars for Distinguished 
Unit Action, an employee recognition 
award,	and	Exchange	Club	Officer	of	 the	
Year. Jonathan’s most notable recognition 
was the Dr. Roger M. Fossom Award from 
the NH Attorney General’s Task Force on 
Child Abuse and Neglect, which honors 
individuals who have made an outstanding 
commitment to collaborative multidisci-
plinary efforts to improve services to chil-
dren affected by abuse and neglect in New 
Hampshire.
 Aside from his passion for law en-
forcement, Jonathan was also an avid run-
ner, Boston University hockey fan and 
loved to travel. He also enjoyed his yearly 
trips to Disney World.
 Arrangements and services have been 
entrusted to the care of the ANCTIL-RO-
CHETTE & SON FUNERAL, 21 Kinsley 
St., Nashua. The family has requested that 
in lieu of flowers, donations can be made 
to BLUE H.E.L.P. through their website: 
https://bluehelp.org. 

Jean-Claude Sakellarios
 Jean-Claude (“J.C.”) Sakellarios, 76, 
of Nashua, died on Monday, October 7, 
2019 at Southern 
New Hampshire 
Medical Center sur-
rounded by his fam-
ily. 
 He was born on 
September 22, 1943 
in Rennes, France, 
son of the late Nick 
and Irene Sakellari-
os. As a young man 
in France, Jean-

Claude played trumpet, and was the found-
er of the jazz quintet “The Jean-Claude 
Five.”
 Before immigrating to America, Jean-
Claude studied at the American Univer-
sity in Cairo. While dissecting a pig, he 
met and fell in love with his lab partner, a 
young girl named Monique. They married 
and settled in Nashua, New Hampshire, 
raised a family and made a life. 
 Jean-Claude graduated from North-
eastern University School of Law with a 
Juris Doctorate degree. He opened his own 
law	firm	 and	 practiced	 law	 in	Massachu-
setts and New Hampshire for 50 years. It 
was his true passion and the thing at which 
he most excelled. 
 His clients knew him as “JC” which he 
jokingly described as being short for “just 
cash.” Quick with a joke, he always tried 
not to take things too seriously. His clients 
knew that he had a big heart and was al-
ways willing to defend people Pro Bono if 
they	were	unable	to	pay.	A	true	fighter	for	
the needy and individual rights, he helped 
generations of families and leaves a long 
line of grateful clients. 
 Survivors include his sons Olivier and 
wife Hande of Nashua, and Marc and wife 
Hiroko of Tokyo. Jean-Claude also leaves 
behind two grandchildren, Jesse and Brady 
with a third, Luna, expected next month.
 Visitation was held on October 10 at 
Davis Funeral Home, One Lock Street in 
Nashua, NH 03064. A graveside service 
was held on October 11 at Woodlawn Cem-
etery in Nashua. In lieu of flowers, dona-
tions may be made in Jean-Claude’s loving 
memory to: St. Jude’s Children Hospital, 
501 St. Jude Place, Memphis, TN; or www.
stjude.org. An online guest book is avail-
able at www.davisfuneralhomenh.com 
“ONE MEMORY LIGHTS ANOTHER.”

Jacob L. Seilheimer
 Jacob was born on December 23, 
1980 in Ladysmith, WI to Allen Van Seil-
heimer and Sandra Hatch Seilheimer, ruin-
ing his older brother Titus’s dreams of life 
as an only child. Although a mere 8 lbs, 
5 oz, at birth, Jacob grew rapidly in New 
Auburn, WI where 
he was raised on 
Clear Lake with 
his family. Sunny, 
his paternal grand-
mother, lived next 
door and ran a wel-
coming watering 
hole where Jacob 
learned a great deal 
about life. Jacob 
impacted the world 
from an early age: 
teaching his fellow elementary school 
classmates poker (games of chance were 
preferred by his grandmother, but not his 
teacher) and becoming one of the smart-
est (although not necessarily the most stu-
dious) students in his graduating class at 
New Auburn High School. Jacob also grew 
up wrangling bees like a pro, alongside his 
brother, and learning from his father who 
owned Wisconsin’s largest commercial 
beekeeping business.
 Although he was a dedicated Wis-
consinite (sports teams and adventures 
included), Jacob always had his sights set 
on having worldly experiences and charm-
ing every New Englander that crossed his 
path. When choosing a college to meet 
these goals, Jacob found Colby College 
in Waterville, Maine, a school that would 
enhance his superior intelligence and also 
offered an elite football program that at-
tracted only the best athletes in the coun-
try.

 Jacob was a commanding presence 
on	Mayflower	Hill.	He	was	well	known	as	
“the Bear” for his dominating performance 
as an offensive lineman for the Mules, his 
fierce	loyalty	to	his	teammates	and	friends,	
and his epic bear hugs. Fun surrounded Ja-
cob everywhere he went. If you were lucky, 
he would bestow upon you a nickname that 
you would have for the rest of your life. 
If you were truly lucky, you would have 
shared time and conversation with him in 
class,	at	the	pub,	or	on	the	football	field.
 Upon graduation from Colby College 
in 2003 as an environmental policy ma-
jor, Jacob returned to WI and worked for 
the family beekeeping business to follow 
through on a promise to repay his col-
lege debt to his parents. After two years, 
Jacob eventually convinced one of his 
best friends from Colby to join him at law 
school and returned to New England to 
attend UNH School of Law. In the fall of 
2005,	during	Jacob’s	first	semester	of	law	
school, his father passed away and shortly 
thereafter, Jacob returned home to be with 
his mom and help ensure that the family 
beekeeping business transitioned smoothly 
to	 a	 family	 friend.	 Determined	 to	 finish	
what he started, he returned to law school 
in the fall of 2006.
 In an effort to keep moving forward, 
and perhaps ignoring the fact that he was 
a blocker and not a runner, Jacob’s friends 
convinced him to run the Boston Mara-
thon. In 2007, Jacob ran Boston as a ban-
dit runner. His inspiring and humbling tale 
of determination was chronicled in a story 
written by Peter Sagal (of NPR Fame) and 
published in Runner’s World Magazine 9 
years later.
 In law school, Jacob added to his col-
lection of friends and met his soulmate, 
and eventual wife, Megan Yaple. The two 

y In Memoriam from page 11
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became fast friends while bonding over 
their love of sports and Megan’s alma ma-
ter’s (SMU) ill-fated football team, as well 
as their mutual love for laughter and joy. 
Jacob graduated from UNH Law in 2008 
and	 passed	 the	 bar	 exam	 on	 his	 first	 try	
(which was no surprise to anyone). Due 
to the recession and Megan’s requirement 
that he obtain full time employment prior 
to cohabitating with him, Jacob entered 
the world of Corporate Tax Consulting. 
Although it was not the most glorious job, 
it challenged him and gave him more life-
long friends to add to his collection.
 In the spring of 2012, only weeks af-
ter purchasing Megan’s engagement ring, 
Jacob suffered a seizure that revealed a 
malignant brain tumor growing in the left 
frontal lobe of his brain. Jacob named this 
uninvited guest “Steve” and was deter-
mined to part ways with this trespasser.
 After surgery and a year of chemo 
and radiation, Megan and Jacob threw the 
best wedding celebration ever in Playa del 
Carmen, Mexico surrounded by 90 of their 
closest friends, family, and random beach 
wedding crashers wearing revealing cloth-
ing. Although they would have loved to 
stay in Mexico, they eventually returned 
to New England and settled into their life 
together in Andover, MA.
 Unfortunately, 2 years later, Steve de-
cided to adversely possess more real estate 
in Jacob’s brain. This time as a Grade 4 
glioblastoma. Approaching this new chal-
lenge like the Bear he was, Jacob bravely 
and	fiercely	worked	to	evict	Steve	over	the	
course of four years, another brain surgery, 
and	 five	 clinical	 trials.	 He	 made	 himself	
comfortable at Massachusetts General 
Hospital by delighting nurses, doctors, and 
fellow patients and his refusal to take any-
thing seriously always lightened the mood. 

Jacob proudly out-participated most of the 
patients	in	all	five	trials,	and	according	to	
his doctor, “advanced science.” We specu-
late that this was due to his incredibly thick 
skin (surgeon’s perspective), bear-like 
qualities, and his unwavering determina-
tion	as	a	fighter.	His	steadfast	will	 to	 live	
his life to the fullest allowed him to spend 
meaningful, quality time with his friends 
and family across the country. Jacob left 
an incredible impact on the people in his 
life and the rest of the world. Sadly, Jacob’s 
fight	 with	 Steve	 came	 to	 an	 end	 and	 he	
passed away on September 11, 2019 in the 
loving arms of his brother and his devoted 
wife.
 Although cancer may have ultimately 
ended Jacob’s life, Steve didn’t win. The 
truth is, nothing can ever dull the bright 
light that lives within Jacob Seilheimer’s 
spirit. The tale of Jacob’s short but incred-
ibly full 38-year-life is best told through 
the strength of the bonds that he made 
with those around him. He was loved and 
supported by thousands of adoring friends 
and family members and his legacy will 
live on through the countless memories he 
created with everyone he encountered. To 
know Jacob was to laugh with him and to 
love him. His superior intelligence, quick 
wit, booming laugh, and larger-than-life-
presence will be sorely missed and remem-
bered forever.
 Jacob taught us all how to truly live a 
life with no regrets and his legacy is cap-
tured in his incredible ability to recognize 
what matters most. In Jacob’s wise words: 
“In the end, no matter how bad it seems, 
all you have to do is get through a day. The 
secret to doing that is having great friends 
and family surrounding you.”
 Jacob wished to be cremated, with his 
ashes spread at a number of special loca-

tions. And because he was never one to 
dwell	 on	 the	 terrible,	 his	 final	 wish	 was	
for two parties to be held in his honor: 
one in his hometown of New Auburn, WI; 
and the other, in his adopted hometown of 
Manchester, NH (where, through his never 
ending web of friends, he became a proud 
honorary member of both the Central and 
West Classes of ‘99). Because he believed 
that money was no object (although gen-
erally never had any basis for this belief), 
he has high expectations for attendance 
by his loved ones and friends. He’s buy-
ing the beers. As well as various types of 
brats, cheese, and chicken tender parm. 
He also requested speeches praising him. 
Please try your best. Because a party be-
fitting	a	human	of	his	magnitude	requires	
some forethought and logistical coordina-
tion, details of the monumental events will 
be forthcoming at a later date. Don’t worry, 
we won’t wait too long and will try not to 
interfere with any Packers’, Brewers’, or 
Bucks’ games. Jacob did not like the Patri-
ots, so we don’t care about them.
 Jacob is survived by his loving wife, 
Megan Yaple; his rescue German Shep-
herd, Dooley, and cat, Little Nancy Reagan 
(LNR) who he named and tolerated, but 
never really cared for; his mother, San-

dra of New Auburn, WI; his brother, Ti-
tus, sister-in-law, Amy, and two nephews, 
Tor and Leif of Manitowoc, WI; and aunt, 
Elaine Hatch of Portsmouth, NH, as well 
as an incredibly large in-law family (most-
ly in CA), all of whom love and miss him 
dearly. He was predeceased by his father, 
Allen; aunt, Kathy; and both sets of grand-
parents.
 Because Jacob valued his time with 
friends and family above everything, to 
honor him, please call a friend you haven’t 
talked to in awhile and actually talk. This 
life we are given is far too short and Jacob 
knew that far too well. If you feel more is 
needed, in lieu of flowers, donations can 
be made to the Community Foundation of 
Chippewa County: New Auburn School 
District Scholarship Seedling Fund (Ja-
cob’s beloved public school) or the Na-
tional Brain Tumor Society (an incredible 
organization that is fighting daily to find 
a cure to this terrible disease) in Jacob’s 
name. To donate to the Scholarship Fund, 
go to https://www.yourlegacyforever.org/
donate/index.phtml. To leave a message of 
condolence, please go to www.lambertfu-
neralhome.com.

— Union Leader (edited for length)
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Susan Collins of Maine, clerking for a Su-
perior Court in Rhode Island and acting as 
in-house counsel for the Cookson Group, 
an	international	materials	technology	firm.	
Ray then went into private practice with 
Duffy & Sweeney in Rhode Island before 
joining Cooper Cargill Chant in North 
Conway.
 “That got me back to the North Coun-
try,” he says of the latter move.

Organized Bushwhacking
 Three years ago, he started Granite 
Backcountry	Alliance,	a	nonprofit	with	the	
mission of rehabilitating old backcountry 
ski trails, creating new ones and promoting 
the sport of backcountry skiing, which Ray 
jokingly calls “organized bushwhacking.”
 Working with partners like the White 
Mountain National Forest, the Town of 
Randolph, land and conservation trusts and 
innumerable volunteers, the group has cre-
ated seven “glade zones” — forests that are 
thinned enough to be navigable by skis.
 White Mountain National Forest As-
sistant District Ranger Brian Johnston 
worked with Ray on two backcountry ski-
ing projects in the Saco Ranger District of 
the national forest.
 “In his role with Granite Backcountry 
Alliance, I have found him to be profes-
sional, innovative and incredibly moti-
vated,” Johnston says of Ray. “Tyler dem-
onstrated a high level of organization and 
savvy to engage hundreds of volunteers in 
these projects, which helped connect them 
to our mission as a land management agen-
cy.”  
 Ray recently stepped down as presi-
dent of Granite Backcountry Alliance and 
in July formed Backyard Concept with a 

goal of supporting the outdoor recreation 
sector through legal work ranging from 
business transactions to real estate devel-
opment to conservation efforts. 
 Jason Hunter, executive director of the 
Gorham-based Coos Cycling Club, knows 
Ray from when he hired him to help form a 
501(c)(3) for the club.
 “His positive approach to this is what 
convinced my wife Kara and I to hire him 
to help with a real estate transaction and 
to set up a new business LLC called Hub 
North,” Hunter says. “He continues to pro-
vide support to both entities with contracts 
and MOUs (memoranda of understanding) 
and has become a good friend in the pro-
cess.”
 Ray acknowledges that outdoor recre-
ation	law	is	a	nascent	field	that	“blurs	a	lot	
of lines” compared to traditional practices. 
A client might be a serious mountain biker 
who	owns	a	shop	in	the	area	or	a	nonprofit	
looking to conserve land or an individual 

needing help with easements for land ac-
cess for trail development.
 “The common bond is a connection to 
the outdoors in some fashion, being part of 
the outdoor ecosystem,” Ray says. “It’s a 
form of law that’s also supporting econom-
ic development and advocacy for outdoor 
recreation.”

Finding His Groove
 And, he sees plenty of opportunity in 
the	field.
 Ray notes that American consumers 
spent $887 billion on outdoor recreation in 
2018	—	figures	supported	by	the	Outdoor	
Industry Association. In New Hampshire, 
they spent $8.7 billion and the indus-
try provided 79,000 jobs. Northern New 
Hampshire	is	among	the	chief	beneficiaries	
of those dollars.
 “This surging economic sector is real-
ly important to rural communities, particu-
larly in the North Country of New Hamp-

shire,” he says. “The outdoor recreation 
movement is focused on building infra-
structure and workforce, conservation and 
education, informing people about what is 
available and having companies lured up 
north because they want to run a company 
in an area where they want to live … It can 
be the basis of a sustainable economy.”
 For someone who is outside “every 
single	 day,”	 working	 in	 the	 field	 is	 also	
personally satisfying.
 “I’m having a blast,” Ray says. “I 
feel like I was handed a key and I opened 
a door and everything is aligned now. My 
life and work are running concurrent.”
 Granite Backcountry Alliance, under 
new president Rick Jenkinson, has already 
become a client, and Ray sees both his le-
gal and advocacy work “taking off” with 
the growth of what he calls “the outdoor 
economy.” He would like to develop a 
trade group of outdoor recreation business-
es	 to	 both	 network	 and	 influence	 legisla-
tion and is working with a North Country 
group to create a lecture series on outdoor 
recreation awareness.
 His love of the outdoors carries over 
into his family life, as he and his wife Anne 
like to take their two young sons on adven-
tures like maple sugaring near their North 
Conway home. Ray says he hopes other 
lawyers	are	able	to	find	the	same	work/life	
balance that he has.
	 “I	 finally	 feel	 like	 I’ve	 found	 my	
groove,” he says. “For those young attor-
neys out there, try to do what you can to 
stay on the path that interests you. Stick 
with it.”

Kathie Ragsdale is a freelance writer 
based in Chester and a frequent contribu-
tor to Bar News.

Tyler Ray charges through a glade zone in the White Mountain National Forest. (Courtesy photos)
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Presented to the Board of Governors on
September 13, 2019. 
 

Active to Inactive:
Berry, Marla, Mason, NH (June 24)
Berry, Robert, Weare, NH (July 1)
Bissonnette, Reagan, Epsom, NH (June 10)
Botop, Jason, Fairhope, Ala. (July 31)
Bouchard, Michelle, Dorchester, Mass. (July 1)
Cafran, Sarah, Tarrytown, NY (July 1)
Caira, Ryan, Laredo, Texas (July 26)
Carlisle, Rose-Marie, Columbia, SC (June 27)
Chrystal, Deanne, Lincoln, NH (June 25)
Cleary, Elizabeth, Westmoreland, NH (June 26)
Condon, Caitlin, Hopkinton, Mass. (July 31)
Cone, Colleen, Manchester, NH (July 29)
Corcoran, Stacie Ayn, E. Hampstead, NH (July 16)
Cormier, Janelle, Rochester, NH (July 24)
Clouser, Kristin, Jericho, Vt. (June 18)
Cook, Nicole, Salisbury, Mass. (June 30)
Davis, Jared, Manchester, NH (July 1)
Denis, Michael, Grand Forks, ND (July 23)
Desai, Priyanka, Chicago, Ill. (June 30)
Dignam, Rhea, Brookhaven, Ga. (June 30)
Emerson, Andrew, Somerville, Mass. (July 3)
Fabella, Justin, Hingham, Mass. (July 17)
Fox, Sarah, Sanbornton, NH (July 1)
French, Timothy, Westford, Mass. (August 1)
Galenberg, Anne, Everett, Wash. (July 1)
Gray, Leila, Lowell, Mass. (June 19)
Ginsberg, Aaron, Lowell, Mass. (July 7)
Giza, David, Rockland, Maine (June 21)
Hakansson, Daniel, Billerica, Mass. (June 14)
Hall, Nancy, Sea Ranch Lakes, Fla. (July 16)
Harris, Erin, Newton, Mass. (July 31)
Harris, Jonathan, Bellingham, Mass. (June 30)
Harvey, III, William, Chelmsford, Mass. (August 7)
Hauff, Jill, Boston, Mass. (June 20)
Hickey, Andrea, Newton, Mass. (June 30)
Johnson, Humphrey, Peaks Island, Maine (August 7)
Landis, Linda, Concord, NH (July 1)
Livingstone, Kimberly, Fort Plain, NY (June 24)
Lombardi, Victoria, Bristol, RI (June 25)
Marcotte, Elizabeth, South Portland, Maine (June 26)
McDonough,	Mary,	Byfield,	Mass.	(July	18)
McNamara, Shana, W. Henrietta, NY (June 30)
Merrell, Trent, Washington, DC (June 17)
Moore,	Jennifer,	Springfield,	Vt.	(June	30)
Newell, Hannah, Overbury, Glos, U.K. (May 27
Nunlist, Cathryn, Lebanon, NH (June 30)
Osofsky, Andrew, Sharon, Mass. (June 21)
Paige, Mark, Exeter, NH (July 30)
Parenteau, Tiffany, Lincoln, RI (July 15)
Pietropaoli, Paul, Yarmouth, Maine (July 31)
Platt, Loretta, Concord, NH (July 1)
Pollack, Michael, S. Boston, Mass. (June 30)
Porr, Walter, Lake Worth, Fla. (June 27)
Richardson, Meredith, Kennebunk, Maine (July 5)
Ryan, Joshua, Waukesha, WI (June 25)
Sanders, Jennifer, Nashua, NH (July 31)
Sheehan, Douglas, Lynn, Mass. (August 27)
Sherry, Samuel, Portland, Maine (July 24)
Shockley, Charles, Wesley Chapel, Fla. (July 19)
Spaur, Nicole, Houston, Texas (June 30)
Swegart, Daniel, Warner, NH (June 30)
Talbot, William, Brooklyn, NY (July 27)
Taylor, Bryan, Gloversville, NY (July 22)
Terpollari, Aurora, Worcester, Mass. (August 6)
Terpollari, Daniel, Worcester, Mass. (August 6)
Tinney, Shanda, Methuen, Mass. (July 23)
Tobin, Brian, Boston, Mass. (July 31)
Utter, Philip, Exeter, NH (June 30)
Walsh, Sheri, Contoocook, NH (July 1)
Yim, Jessica, Wellesley, Mass. (August 1)
Zavoli, John, Temecula, Calif. (June 20)
 

Active to Inactive Retired:
Albee, Pamela, Ctr. Tuftonboro, NH (June 20)
Bennett, Peter W, Cape Elizabeth, Maine (June 17)
Brouillard, Richard, Gilford, NH (July 3)

Cheung, Wingman, Boston, Mass. (July 19)
Cohn, Elliot, San Luis Obispo, Calif. (July 29)
Conrad, Ira, Peterborough, NH (June 26)
Crocker, Martha, Peterborough, NH (May 31)
Davis, Michael, Villiage, Okla. (July 29)
de Lyon Stralka, Jennifer, Post Mills, Vt. (July 27)
Donahue, Michael, Portsmouth, NH (July 1)
Duprey, Susan, Concord, NH (June 30)
Feith, Donald, Concord, NH (June 25)
Goldsmith, Peter, Mason, NH (June 17)
Hluchyj, Katie, Norwich, Vt. (July 30)
Hubbard, Richard, Bedford, NH (June 30)
Lenti, Gregory, Bedford, NH (June 13)
Malfitani,	Joseph,	Durham,	NH	(July	30)
McKinney, Alexandra, Bedford, NH (June 21)
Melito-Dezan, Heather, Salem, NH (July 25)
Mortell, Bennett, Unity, NH (July 1)
Murphy, Edmund, Manchester, NH (July 29)
Osburn, Jeffrey, Goffstown, NH (July 22)
Pothen, Julia, Bow, NH (July 1)
Randall, Shelley, Holderness, NH (August 1)
Rein, Deborah, Concord, NH (July 9)
Ritchie, William, Sun City Center, Fla. (June 25)
Sharkey, Kevin, Bow, NH (May 31)
Silva, Judy, Allenstown, NH (July 15)
Simon, Anthony, Winchester, NH (July 10)
Skladony, William, Henniker, NH (June 20)
Upshall, Frederick, Albuquerque, NM (June 30)
Xenakis, Theodore, Haverhill, Mass. (July 31)
 

Active to Full-Time Judicial:
Koromilas, Alec, Dover, NH (July 1)
 

Active to Resigned
Armstrong, Robert, Boston, Mass. (July 31)
Billings, Gregory, Sierra Vista, Ariz. (June 30)
Cawley, Richard, Bradford, Vt. (June 30)
Grann, Robert, Ashland, Mass. (July 31)
Houle, James, Scarborough, Maine (January 1)
Petix, Jr, Robert, Hampton, Conn. (June 30)
Thomas, Louise, Cape Elizabeth, Maine (July 31)
 

Active Pro Bono to Inactive
Jarrett, Tina, Exeter, NH (July 1)
 

Active to Military Inactive
Thornton, Douglas, Surry, NH (July 31)
 

Active to Suspended:
Bedard, Michael, Boscawen, NH (June 20)
Esser, Jessica, West Lebanon, NH (June 26)
Mahoney, John E, Andover, Mass. (August 19)
Moeller, Mark, Dover, NH (July 10)
Richey, Danielle, Conway, NH (July 9)
 

Inactive to Active:
Bouchard, Michelle, Rye Beach, NH (July 26)
Duval, Marie-Josee, Colebrook, NH (July 17)
Groulx, Patrick, Melrose, Mass. (July 29)
Koury,	Elisabeth,	Enfield,	NH	(August	22)
McMahon, Penina, West Townsend, Mass. (June 21)
Miscio, Thomas, Sanford, Maine (July 8)
Prentice, F. Sheldon, Montpelier, Vt. (July 3)
Steadman, Graham, Middleton, Mass. (July 1)
Witter, Krystal, Amherst, NH (July 10)
 

Inactive to Inactive Retired:
Anthony, Evelyn, Naples, Fla. (July 24)
Buck, Barry, Cambridge, Mass. (June 14)
Dionne, Robin, Bedford, NH (July 25)
Ebel, Karen, New London, NH (June 20)
Edwards, Lynn, Auburn, NH (June 12)
Ferriter, James, Atkinson, NH (July 1)
Friedman, Andrew, Potomac, Md. (June 12)
Friedman, Julie, Cabin John, Md. (July 24)
Kidd, Grant T., Old Fort, NC (June 26)
Kraeger, Thomas, Christiansted, Va. (June 8)
Lajoie, Nicholas, Kingston, Mass. (July 19)
Magee, Virginia, Hollywood, Fla. (June 20)
McNuge, Amanda, Medford, Mass. (July 1)

McMahon, Jr, Martin, Lexington, KY (July 14)
Miller, George, Dennis, Mass. (June 28)
Mosher, Susan, Kennebunkport, Maine (July 14)
Norvell, Jennifer, Ouray, Colo. (June 24)
Shurman, Stacy, Bedford, NH (August 17)
Swartz, Howard, Sarasota, Fla. (July 16)
Vail, Janet, Tucson, Ariz. (September 1)
Warren, James, Manchester, NH (June 20)
Watson, Douglas, Middleton, Mass. (July 16)
 

Inactive to Pro Bono Limited Active
Castelli, Mary, Chichester, NH (June 27)
Stratton, Constance, Concord, NH (June 26)
 

Inactive to Resigned:
Bech, Diane, Philadelphia, Pa. (July 1)
Bruntrager, Karen, Collierville, Tenn. (August 12)
Dee, William, Boston, Mass. (July 9)
Endyke, Erica, Sudbury, Mass. (August 1)
Houser, Kaela, Brookville, Ind. (July 7)
Hescock, Judson, Middlebury, Vt. (July 1)
Kravitz, Neal, Washington, DC (July 1)
McNamara,	Catherine,	Pittsfield,	Mass.	(July	29)
Mills, Amy, Augusta, Maine (July 1)
Owens,	Jeffrey,	Fairfield,	Conn.	(July	16)
Paduchak, Victor, Ipswich, Mass. (May 31)
Polonsky, Kathryn, Durango, Colo. (August 27)
Pristera, Brian, Williamsburg, Va. (July 22)
Raftery, Thomas, North Chatham, Mass. (July 31)
Reppucci, Gina, Reading, Mass. (August 1)
Richardson, Paul, Provincetown, Mass. (June 30)
Ritter, Deborah, Newton Centre, Mass. (June 11)
Sano, Joseph, Lynn, Mass. (June 12)
Schnipper,	Merritt,	Greenfield,	Mass.	(July	24)
Smith, Julie, Wilmington, Del. (July 28)
Storrow,	Dorothy,	Greenfield,	Mass.	(June	30)
Tager, Kenneth, Rio Rancho, NM (June 30)
Threatt, James, Santa Monica, Calif. (August 15)
Zoto, Joanne, Worcester, Mass. (July 30)
 

Inactive to Judicial
Kane, Jonathan, Boston, Mass. (August 15)
 

Inactive to Suspended
Bisceglia, Alyson, Lincoln, Neb. (August 15)
 

Inactive to Deceased
Demaree, Jennifer, Arlington, Mass. (April 28)
Mason, J William L, Lee, NH (March 26)
 

Inactive Retired to Active:
Reinemann, Eva, Concord, NH (July 1)
 

Inactive Retired to Resigned:
Friedrichs, James, Wolfeboro, NH (July 1)
Hoban, Thomas, Washington, DC (July 1)
LaFond, Michel, Gilmanton, NH (July 1)
Talty, Francis, Fort Myers, Fla. (June 15)
 

Inactive Retired to Deceased
Smith, Jr, Martin, Dover, NH (June 25)
 

Suspended to Active:
Moeller,Mark, Dover, NH (July 11)
Tremblay, Christopher, Concord, NH (June 28)
 

Suspended to Disbarred
Brown, Jeffrey, Seabrook, NH (July 16)
 

Honorary Inactive to Deceased:
Calamari, Robert, Dover, NH (May 21)
 

Military Active to Inactive
Barrows, Heather, Hannover, Md. (June 17)
 

Full Time Judicial to Resigned
Morrison, Stephen, Dover, NH (July 23)
 

Membership Status Changes
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By Gregory S. Clayton

	 It	can	be	difficult	to	settle	cases	where	
opposing parties have strong disagreements 
over	case	value.	This	difficulty	can	rise	ex-
ponentially when multiple defendants par-
ticipate in a mediation, with divergent ideas 
about responsibility, exposure and appro-
priate levels of participation. 
 At times, disputes between different 
defendants can become intractable, threat-
ening to derail the entire mediation process. 
If the defendants can’t even agree on how to 
divide up a starting offer, how can a nego-
tiation proceed? There are, however, some 
creative strategies to keep multi-defendant 
mediations on track and headed to resolu-
tion.

Fixed Percentage Allocations
 The simplest approach for handling 
participation by multiple defendants is a 
straight allocation on a percentage basis: 
for	 instance,	 two	 defendants	 going	 50/50;	
three	 defendants	 going	 50/25/25	 or	 some	
other agreed-to method of sharing offers. 
While the amount of each combined offer 
requires consultation and concurrence, the 
apportionment	is	fixed	going	forward.	

 Occasionally, I will walk into a media-
tion where proactive counsel have worked 
out percentages ahead of time. Those me-
diations	are	more	efficient	and	more	likely	
to succeed.

Provisional Allocations  
with an Opt-Out

 In certain cases, however, one or more 
defendants comes to the mediation with lim-
ited exposure and limited settlement funds, 
while another defendant has more exposure 
and resources. The defendant with limited 
funds may voice concern that at some point 

in the process they may not be able to con-
tinue to participate on a percentage basis. 
 A useful tool for addressing this con-
cern is to agree to a provisional allocation 
with an “opt-out”: for instance, one party 
puts in 75 percent and the other 25 percent 
of each offer, but all agree in advance that 
any party can drop out or try to renegotiate 
their participation at any point in the pro-
cess. The primary virtue of this approach is 
allowing offers to be extended to the plain-
tiff in a timely fashion without locking any-
one into participation beyond their comfort 
zone or authority. 

“Black Box” Approaches
 There are times when defendants sim-
ply cannot or will not work together. They 
either fail to agree on percentages or try to 
impose preconditions on their participa-
tion that stop all progress. An interesting 
response is the use of a “black box,” by 
which offers by each defendant are pooled 
on a blind basis and extended to the plain-
tiff. Each defendant knows its own offer but 
does not know the offer by other defendants 
or the collective amount extended. This al-
lows the negotiation to proceed forward 
despite the profound disagreements among 
the defendants without anyone feeling that 
their level of participation is unfair.
 With one variant of the black box ap-
proach — a “true black box” — the defen-
dants are not advised of the combined offer 
and the plaintiff is not advised of the break-
down as between the various defendants: 
each defendant contributes on a blind basis 
into the box and the plaintiff is simply told 
of the combined amount in the box: 
contributions are extended anonymously as 
a package.

Strategies for Managing Multi-Defendant Mediations

By Dennis Ducharme

 Good trial lawyers tend to be great 
preparers. They have a theory of the case. 
They know their facts cold. They carefully 
prepare their clients and witnesses. They 
are organized, have their exhibits ready, and 
avoid leaving things to chance. They cross 
every “t” and dot every “i.” They make lists, 
update lists and recheck the lists they updat-
ed the day before. They are ready for things 
to go the way they want them to. They are 
ready for things to go wrong. 
 Why then are so many fairly good trial 
lawyers poorly prepared for mediation? 
Barring a plaintiff walking away from a 
case or it being resolved by dispositive mo-
tion, a case is either going to settle or go to 
trial. There is no other outcome. The pri-
mary goal in every mediation should be to 
achieve the best settlement for your client, 
monetary or otherwise. But far too many 
lawyers treat mediation as something on a 
case checklist and don’t give the case the at-
tention it deserves to get the best possible 

outcome. This article will address some of 
the most common pre-mediation missteps 
to avoid.

 1) Pick your mediator wisely.
 There are a lot of good mediators to 
choose from. But not all mediators are right 
for every case. Think about who your cli-
ent or non-client decision-maker will lis-
ten to. Does the client need to hear what a 
retired judge thinks about her case? Does 
your adjuster need an ex defense lawyer 
to be pushed into looking at the case dif-
ferently? Is the case a simple one that does 
not need any degree of evaluative insights 
at	all?	What	mediator	fits	your	client’s	per-
sonality? Take some time and choose your 

mediator with a degree of thought based on 
the	specifics	of	your	case	rather	than	telling	
opposing counsel you are ok with whoever 
she can schedule.

 2) Avoid boilerplate summaries.
 Cookie-cutter summaries do not help 
get cases settled. A good summary should 
educate the opposition and the mediator to 
what you see as the strengths of your case. It 
should tell a story that you think you can tell 
at trial. It shouldn’t be rushed or a rehash of 
your automatic disclosures. It should advo-
cate for your position and give the opposing 
parties something to think about. 
 For plaintiffs in particular, the sum-
mary should not have holes in the parts of 

the case for which you have the burden of 
proof. Include key documents, backup for 
all monetary damages being claimed and 
expert reports for all elements of the case 
requiring expert testimony (Unless the par-
ties have agreed to mediate early and hold 
expert disclosures in abeyance.). Leaving a 
hole in a part of a case for which you have 
the burden of proof gives the defendant too 
easy of an excuse to not fully engage at me-
diation.
 For defendants, don’t simply parrot a 
thumbnail of what the plaintiff says the case 
is about and state generically “the defense 
disputes the nature and extent of the plain-
tiff’s damages …” Tell the plaintiff why her 
damages are not as juicy as she thinks and 
why your assessment of liability will cause 
you to discount the full value of the case. 
Your job is to help the plaintiff understand 
the risks of not settling and a cut-and-paste 
template with little or no facts or analysis 
plugged in does not do that.

Avoiding Missteps in Mediation Preparation

SOLUTIONS continued on page 32

MISSTEPS continued on page 33

“Spectacular achievement is always preceded by 
unspectacular preparation.”

  — Robert H. Schuller
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Jim Ferro

By Frank Kenison, Melinda Gehris and 
Lauren Girard Adams

 Parties often ask when during a case is 
the best time for mediation. Recently, we 
talked about this question. Our interchange 
focused on why early mediation often 
makes sense. We decided to retain the con-
versation format because it best captures 
our ideas.

 Melinda: The timing question needs 
to start with identifying the purposes of the 
mediation. They might be: (1) settlement 
of the case; (2) not allowing parties and 
counsel to become entrenched in their po-
sitions;	(3)	educating	parties	and/or	coun-
sel about critical facts or issues of law; and 
(4) avoiding excessive cost. These consid-
erations should drive the timing of media-
tion.
 Frank: These considerations apply 
equally well to almost all kinds of cases. I 
cannot think of a good reason why the par-
ties should not start thinking about what it 
will take to resolve the case early on in liti-
gation,	or	even	before	suit	is	filed.
 Melinda: Even where mediation hap-
pens before active discovery, usually some 
party or counsel have ideas on what it 
would take to settle the case.
 Lauren: Sometimes in cases where 
the driving issue appears to be an emotion-
al issue or a question of perception such as 
“I am carrying out my Mother’s wishes,” 
and the case ultimately may need to go to 

trial, early mediation can identify that ob-
stacle and the mediator can often assist the 
parties in better understanding the issues. 
 Frank: Parties often balk at early me-
diation because they feel they don’t have 
all the information they need in order to 
assess the strengths and weaknesses of the 
case. Early mediation can still move the 
case forward by engaging the parties in a 
discussion of what information is critical 
and necessary for an informed assessment 
of the case. When critical information is 
identified,	the	parties	can	suspend	the	me-
diation until that limited discovery is com-
pleted.
 Lauren: An early mediation can give 
the mediator the opportunity to focus atten-
tion on critical and essential facts and ask 
the parties important “what if” questions 
such as, “What if your critical exhibit is not 
admitted into evidence?” or “What if you 
are not allowed to introduce the testimony 
of certain important witnesses?” and “How 
do these circumstances affect your percep-
tion of the case going forward?”
 Melinda: The timing of mediation can 

also have a dramatic impact on the parties. 
Mediation, as opposed to a trial, allows 
a party to tell his or her story in a linear 
fashion, without interruption or criticism. 
Parties have the opportunity to lay out their 
own narrative. The mediator listens to that 
narrative intently and empathetically. And 
that may be what is most important to a 
party and what he or she wants most out of 
the litigation: an opportunity to be heard.
 That experience of telling the narra-
tive in mediation will be dramatically dif-
ferent from being compelled to sit through 
a heated deposition or an examination and 
cross-examination at trial.
 Frank: We know that mediation re-
quires parties and counsel to make a volun-
tary commitment to the mediation process. 
It also requires a recognition that media-
tion allows the parties the opportunity to 
resolve their own dispute on terms with 
which they mutually agree. Although the 
process	 may	 be	 challenged	 by	 difficult	
emotional issues, it can often be a more 
cost effective and satisfying way to resolve 
the dispute.

 Lauren: Even when early mediation 
does not result in a settlement, it can be 
helpful in setting the stage for further set-
tlement discussions or another mediation 
as the case progresses.
 Frank: We have raised a number of 
issues supporting early mediation as a pre-
ferred option. Is it ever too late to schedule 
a mediation?
 Melinda: The brief answer is NO. 
Scheduling a mediation close to trial may 
present	specific	problems	in	terms	of	deal-
ing with entrenched positions, concerns 
over expenses already invested in the case 
or unrealistic expectations of success at 
trial. But for all the reasons which support 
early mediation, a late mediation still re-
quires	 a	very	 similar	 risk	benefit	 analysis	
for the case. Discovery may be complete, 
but the controlling legal issues in the case 
and the facts relied on as proof may not 
provide either party with a clear road to 
success. The mediation can focus atten-
tion on those uncertainties and allow the 
parties the time and attention needed to 
compare	the	benefits	of	a	negotiated	settle-
ment against an Order of the Court deliver-
ing success to one party and failure to the 
other.
 
Frank Kenison, Melinda Gehris and Lau-
ren Girard Adams are mediators at Hess 
Gehris Solutions. They have a statewide 
practice mediating civil, business, probate 
and family cases.

A Conversation about Early Mediation

“I cannot think of a good reason why the parties should not start 
thinking about what it will take to resolve the case early on in 

litigation, or even before suit is filed.” — Frank Kenison
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Program of Events*

Welcome Reception Meet your classmates and  get inspired 
for the work ahead!

Kicko�  Retreat  – The Mountain Club on Loon, Lincoln, NH 
Take part in this intensive workshop designed to foster relationships with your 
classmates and begin the learning journey.

Business Module Learn about NH from a business perspective.  Explore
demographic and economic conditions that a� ect starting and operating 
a business in NH.

Public Interest/Non pro� t Module Explore public interest
organizations in the state and the services they provide. Learn what it takes 
to be a leader in the public interest sector.

Judicial Module Interact with members of the judicial branch and to learn
about the crucial role the court system plays in our state’s system of justice.

Midyear Meeting Take part in the largest networking and educational 
event of the year!

Media Relations & Public Speaking Module Discuss the priorities 
and realities of working with the news media, the evolution of online news reporting 
channels, and how lawyers can work e� ectively with the media.

Legislative/Executive Branches Module Attend a legislative hearing,
meet leaders working in di� erent government sectors, identify ways attorneys can 
interact with the legislative and executive branches as leaders and advocates.

NHBA Annual Meeting Graduation is held at this resort based meeting. 
Time to celebrate and be recognized for your hard work and accomplishments!

*This is a typical program schedule for Leadership Academy –
actual modules may change.

“The folks I went through the 
class with are still friends, we 
refer cases to one another and,
more importantly, we use one 
another as sounding boards
for issues in our careers, cases 
and lives. That’s invaluable.”

— Kirk Simoneau 
Nixon Vogelman Slawsky & Simoneau PA

“The NHBA Leadership Academy 
is an excellent program for young 
lawyers to learn the legal and 
business environment of 
New Hampshire where they will 
be practicing. From shadowing 
a judge to meeting with business 
leaders, the Academy teaches 
lawyers how they can become 
effective leaders and advocates 
within the Bar Association and 
in their chosen practice fi eld.”

— George R. Moore, Esq. 
Executive Director, NHBA
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classmates and begin the learning journey.

Business Module Learn about NH from a business perspective.  Explore
demographic and economic conditions that a� ect starting and operating 
a business in NH.

Public Interest/Non pro� t Module Explore public interest
organizations in the state and the services they provide. Learn what it takes 
to be a leader in the public interest sector.

Judicial Module Interact with members of the judicial branch and to learn
about the crucial role the court system plays in our state’s system of justice.

Midyear Meeting Take part in the largest networking and educational 
event of the year!

Media Relations & Public Speaking Module Discuss the priorities 
and realities of working with the news media, the evolution of online news reporting 
channels, and how lawyers can work e� ectively with the media.

Legislative/Executive Branches Module Attend a legislative hearing,
meet leaders working in di� erent government sectors, identify ways attorneys can 
interact with the legislative and executive branches as leaders and advocates.

NHBA Annual Meeting Graduation is held at this resort based meeting. 
Time to celebrate and be recognized for your hard work and accomplishments!

*This is a typical program schedule for Leadership Academy –
actual modules may change.

“The folks I went through the 
class with are still friends, we 
refer cases to one another and,
more importantly, we use one 
another as sounding boards
for issues in our careers, cases 
and lives. That’s invaluable.”

— Kirk Simoneau 
Nixon Vogelman Slawsky & Simoneau PA

“The NHBA Leadership Academy 
is an excellent program for young 
lawyers to learn the legal and 
business environment of 
New Hampshire where they will 
be practicing. From shadowing 
a judge to meeting with business 
leaders, the Academy teaches 
lawyers how they can become 
effective leaders and advocates 
within the Bar Association and 
in their chosen practice fi eld.”

— George R. Moore, Esq. 
Executive Director, NHBA
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Alternative Dispute Resolution

By Erin Alarcon

	 No	 one	 really	 enjoys	 it,	 but	 conflict	
is a fact of life. By understanding the re-
lationship between personality types and 
conflict	management	styles	we	can	achieve	
more productive dispute resolution discus-
sions and increase the potential for mutu-
ally satisfactory resolutions. 

Personality Types
 Most of us are very familiar with the 
Myers-Briggs Type Indicator®. Whether 
an individual has taken the full indicator 
test or a shorter web-based version, most of 
us have a good idea of our own personality 
type. The Myers-Briggs Type Indicator® 
offers a deeper understanding of, among 
other things, an individual’s strengths, 
preferences, and decision-making pro-
cesses through an evaluation of the ex-
traversion-introversion, sensing-intuition, 
thinking-feeling, and judging-perceiving 
dichotomies. In short, extroverts are ener-
gized by the outer world, while introverts 
are	energized	by	facing	inward,	and	reflect-
ing on thoughts and ideas. People with a 
sensing	 preference	 look	 mainly	 at	 verifi-
able facts, while the intuition preference 
looks more at the big picture and possibili-
ties. People with a thinking preference tend 
to use logic to evaluate a situation, while 
people with a feeling preference tend to 
focus more on relationships. A perceiv-
ing personality indicates a preference for 
an ongoing investigation, pulling together 
as much information as possible to gener-

ate as many options as possible. A judging 
personality indicates a preference for clo-
sure, and an appreciation for organization 
and planning. There are many books about 
the Myers-Briggs Type Indicator®. I have 
found David Keirsey’s “Please Understand 
Me II” to be particularly insightful. See 
generally Keirsey, D., Please Understand 
Me II, 3rd. Ed. (May 1, 1998).

Conflict Management Styles
 Knowing one’s personality type is 
the	 first	 step	 in	 developing	 a	 strategy	 for	
more	 productive	 conflict	 resolution.	 The	
second	step	is	understanding	one’s	conflict	
management style. The Thomas-Kilmann 
Model is one of the most well-known and 
successful	models	 for	 identifying	 conflict	
management styles. According to this 
model,	conflict	management	styles	fall	into	
five	 categories,	 based	 on	 the	 individual’s	
level of assertiveness and cooperativeness: 
 1. Competing (high assertiveness 
and low cooperativeness) seeks to achieve 
one’s own goals at the expense of someone 
else’s; 
 2. Avoiding (low assertiveness and 

low cooperativeness) walks away from or 
ignores	the	conflict	so	that	no	one’s	inter-
ests are met; 
 3. Accommodating (low assertive-
ness and high cooperativeness) gives in to 
the other person’s interests at the expense 
of one’s own; 
 4. Compromising (average levels 
of both assertiveness and cooperativeness) 
gives up some of one’s own interests while 
simultaneously	 accepting	 sacrifices	 from	
the other individual, too; and,
 5. Collaborating (high assertive-
ness and high cooperativeness) works to-
ward	finding	a	win-win	solution	through	a	
genuine exploration of all parties’ interests, 
empathic listening to all points of view, 
and creative option generating so all par-
ties’ interests are met. 
 See VanSant, S., Wired For Conflict: 
The Role of Personality in Resolving Con-
flict, at 53-55 (2003).
	 The	 research	 suggests	 that	 specific	
combinations of the extroversion-intro-
version, sensing-thinking, and perceiving-
judging	preferences	tend	to	prefer	specific	
conflict	management	 styles.	For	example,	

according to the research male Extrovert-
ed-Thinking-Judging (ETJ) types tend 
toward competing. Introverted-Thinking-
Judging (ITJ), Introverted-Feeling-Per-
ceiving (IFP), and Introverted-Feeling-
Judging (IFJ) types tend toward avoiding. 
Extroverted-Feeling-Perceiving (EFP) 
types tend toward accommodating. Female 
Extraverted-Thinking-Judging (ETJ), In-
troverted-Thinking-Perceiving (ITP), and 
Extroverted-Thinking-Perceiving (ETP) 
are mostly compromising types. Extrovert-
ed-Feeling-Judging (EFJ) tend toward col-
laborating.	Of	course,	not	everyone	will	fit	
into these boxes. There are people, male 
and female, of all personality types whose 
conflict	management	style	bucks	the	trend.	
Still, understanding these tendencies can 
lead to better dispute resolution strategies 
and more effective and satisfying out-
comes. See VanSant, S., at 55. 

Dispute Resolution Strategies
 Once you know your own personal-
ity type, you can take conscious steps to 
work	 toward	 engaging	 conflict	 in	 a	more	
collaborative	manner.	The	first	step	is	un-
derstanding what it is about the Extrover-
sion-Feeling-Judging (EFJ) combination 
that leads more easily toward collabora-
tion. The goal of collaboration is to create 
opportunities for a win-win outcome. The 
collaborative process must be interactive, 
which plays to the strengths of extroverted 
individuals. There must be an open give 

The Intersection and Impact of Personality Type and Conflict Management Style

PERSONALITY continued on page 34

“Once you know your own personality type, you can 
take conscious steps to work toward engaging  

conflict in a more collaborative manner.”

Connie.Rakowsky@Gmail.com 
Connie L. Rakowsky, Esq. 

603-568-7138

WWW.RAKOWSKYMEDIATION.COM

Highly experience in complex probate, 
trust and family situations.

Brainstorming calls welcome.

Finding practical, cost-effective approaches to help clients resolve 
issues outside of court and avoid the cost, time, and adversarial factors 
inherent to litigation is the basis of alternative dispute resolution. 

The ADR Group of Shaheen & Gordon, P.A.:  
  Fran Murphy   Sean O’Connell 
  Peter Schroeter   William Shaheen

Our attorneys have earned a reputation as skillful, effective mediators 
by understanding the interests of opposing parties, appreciating the 
risks of litigation, and developing creative solutions to resolve disputes. 
We have successfully resolved more than 1,000 cases through mediation.

It’s different here.

Concord  •  Dover  •  Manchester  •  Nashua  •  Portland

shaheengordon.com

Alternative Dispute Resolution:
MEDIATION AND ARBITRATION  
TO HELP AVOID THE COURTROOM

9 Gerrish Drive, Durham, NH
jmlcsl@comcast.net
www.johnlewisadr.com
603-828-8744

Mediation and Arbitration Services
John M. Lewis

Experienced Problem-Solver,
Simple to Complex Cases
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Charles P. Bauer
Concord

(603) 545-3651
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(603) 513-5214 

Melinda S. Gehris
Concord

(603) 225-0477 

Peter Taylor
Portsmouth
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Robert Morrill
Portsmouth

(603) 828-8564

* The National Academy of Distinguished Neutrals (www.NADN.org) is an invitation-only professional association of over 900 litigator-rated 
mediators & arbitrators throughout the US and a proud partner of the AAJ and DRI. For more info, please visit www.NADN.org/about

New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org
New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org

As approved by local members of the national plaintiff (AAJ) and defense (DRI) bar associations*

 Fast Track Appointment Scheduling - visit our free Available Date Calendars  Fast Track Appointment Scheduling - visit our free Available Date Calendars 
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Dennis Ducharme
Manchester

(603) 935-7292

Gregory S. Clayton
Littleton

(207) 706-4977

By Scott Harris

 It is often said that a good mediation is 
one that results in both sides being equally 
unhappy with the outcome. While it may 
be true that parties often emerge from 
mediation equally unhappy, that is a poor 
way	to	define	success	—	especially	where	
mediation occupies such a central role in 
resolving most civil litigation. It also sug-
gests a misconception of the role of media-
tion. In particular, mediation is not an end 
in itself, but rather is an alternative to trial. 
 Viewing mediation an alternative and 
not an end game, no party should settle un-
less they conclude that settlement is a bet-
ter option than would be a trial. In order 
to discern which of the two options one 
should prefer, the trial attorney has to as-
sess the likely costs associated with, and 
likely outcome of, trial. 
 In essence, the trial attorney should 
apply the principles of game theory to the 
facts of the case. In broad strokes, game 
theory calls upon the trial lawyer to evalu-
ate the likely outcomes at the various in-
flection	 points	 along	 the	 path	 to	 trial,	 as-
sessing the likelihood the plaintiff will 
succeed at each critical juncture. 
 No matter whether the case is a per-
sonal injury matter or a commercial one, 
case valuation begins with the plaintiff’s 
best possible outcome. The plaintiff’s 
best-case scenario assumes that all the 
disputed rulings go the plaintiff’s way, the 
jury or judge understands and is favorably 
disposed to the plaintiff’s case and the 

defendant(s) have the ability to pay what-
ever verdict the court or the jury deliver. 
That number then gets whittled away to re-
flect	the	risk	that	any	of	these	factors	might	
turn against the plaintiff.  
 In a commercial case, assessing best-
case scenarios is somewhat easier because 
the subject matter is, mostly, dollars and 
cents. It’s a little tougher to evaluate the 
marketplace for pain and suffering and loss 
of enjoyment of life. 
 Valuing pain and suffering and the 
other intangible harms and losses requires 
the attorney to assemble data from as many 
sources as possible. That compilation be-
gins with each trial lawyer’s individual ex-
perience. Another source is the published 
verdicts gathered from around the country. 
Most trial lawyer organizations report ver-
dicts and settlements, and there are several 
such commercial compilations. You can 
ask other lawyers and community mem-
bers to give you their estimates of likely 
outcome (mindful, of course, that what 
you say to others is not privileged). All of 
this data has to be evaluated based upon its 
source, similarity to the case at hand, when 
the verdict was entered, the venue involved 
and a host of other factors that allow the 
data received to be reconciled to equate to 

the case at hand. 
 The Plaintiff’s risk associated with 
collecting any verdict is an obvious factor 
to consider. If, for instance, the insurance 
and assets cover only 50 percent of the 
plaintiff’s highest possible likely verdict, 
the case is worth only half what it might 
otherwise have been. One must therefore 
discern	the	available	insurance	and/or	any	
assets that can be liquidated and applied to 
satisfy any uninsured portion of the ver-
dict. Assessing collectability can require a 
specialized understanding of bankruptcy, 
creditor’s rights and insurance law and not 
having	that	expertise	can	result	in	a	signifi-
cant error in judgment. 
 Collectability in a multi-defendant 
personal	 injury	case	is	 influenced	by	how	
fault is allocated among the defendants. 
Is	there	a	significant	chance	that	the	party	
with the ability to pay will own 51 percent 
of	the	fault?	Is	it	possible	that	a	financially	
well-off defendant acted as part of a com-
mon plan or design with an impecunious 
defendant	 such	 that	 the	 financially	 well-
off defendant will be responsible for their 
combined share of fault? 
 Each case will have a further string of 
decision points on the continuum to trial 
with	every	inflection	serving	potentially	to	

reduce the plaintiff’s likely verdict. For in-
stance, in a garden-variety personal injury 
claim, the plaintiff has to establish each of 
the elements of liability before he or she 
can recover a dime. A 100 percent chance 
of proving a defendant’s failure to meet the 
standard of care, but a 10 percent chance of 
establishing that the resulting injuries were 
caused by that failure, suggests the poten-
tial for a plaintiff’s verdict is limited and 
that therefore the plaintiff should prefer 
even a small settlement to the result after 
trial.
 The extent to which the client will in-
cur costs and fees in the lead up to trial is 
another component to factor in. A plaintiff 
who receives a $500,000 verdict, but in-
curs $425,000 in fees and costs would have 
been better off to have settled for $50,000 
for a risk-free result that cost little or noth-
ing to achieve.  
 The rigorous strategic thinking inher-
ent in game theory should lead parties to 
better understand whether a settlement is 
a better alternative. Engaging the client in 
this rigorous thinking so that they choose 
their best possible course should produce 
a mediation that succeeds because the par-
ties are equally pleased with the results, not 
because they are equally unhappy. 

Scott H. Harris is a director in the Litiga-
tion Department at McLane Middleton. As 
a trial attorney, Scott handles catastrophic 
injury, complex commercial and intellectual 
property cases. He can be reached at scott.
harris@mclane.com or at (603)628-1459.  

Mediation:  When a Settlement Is a Better Alternative To Trial

“Viewing mediation an alternative and not an end game,  
no party should settle unless they conclude that settlement  

is a better option than would be a trial.”
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By Susanne Gilliam

 The question of when to consider me-
diation comes up quite a lot in a practice 
that includes Alternative Dispute Resolu-
tion (ADR), but it is a useful question for 
many lawyers to ask themselves. It would 
be wise to consider mediation when rights 
cannot (yet) be enforced in court, but pos-
sibly can be in the future.
 As an example, consider someone 
who	has	filed	 for	 a	 patent	 on	 some	kind	
of invention or process. Their invention 
may then be listed as “patent pending” 
for the time it takes for the United States 
Trademark	 Office	 (USPTO)	 to	 grant	 or	
deny your patent. This is typically three 
to	 five	 years	 and	 during	 this	 time,	 you	
cannot enforce any rights in court because 
the patent has not issued. After a patent 
is granted, you can go to court to enforce 
your patent, potentially including the time 
when the patent was still pending, if you 
can show it was intentionally stolen. After 
issue, you also can license your patent to 
other companies.
 Perhaps I am consulted on a case like 
this for a small business owner with a 
patent pending method, and the owner is 
aware a nearly identical method is being 
used by a much larger business. The small 
business owner is afraid the value of his 
idea is being lost while he waits, and is 
afraid the larger company will become 
the big name associated with the method. 
My advice would be to try mediation now, 

and not wait for court later. Neither side 
will lose any legal rights simply by trying 
mediation, and the cost would normally 
be split between the two participants, 
making it much less expensive than hiring 
a lawyer to take a case to court. 
	 A	 good	 first	 step	might	 be	 a	 simple	
letter, including the patent application. 
My advice would be to make this as low 
key as possible. In particular, it is impos-
sible to know if they came up with the 
same idea independently, or if they saw 
your patent application when it was pub-
lished, or even heard you speak about it 
to potential investors. So, you can simply 
suggest that, “Great minds think alike,” 
and that the two companies are headed in 
the same direction for this method. Either 
way, once you have provided them with 
your patent application (which is pub-
lic anyway), they cannot say they didn’t 
know about it. 
 Mediation is a great next step. There 
are a number of valuable aspects to me-
diation. First and foremost, it is private. 
Second,	 it	 is	 very	 flexible.	 Third,	 it	 can	
lead to positive long-term relationships. 
And fourth, it can give you early warning 
of potential problems in getting your pat-

ent issued. 
 Most of these advantages are true 
no matter what legal landscape they are 
applied to. First, one of the fundamental 
tenants of mediation is that what happens 
in mediation sessions cannot be used in 
court	by	either	side.	It	is	confidential,	and	
all parties, including the mediator, will 
be asked to sign that they understand this 
limitation before the mediation starts.
	 This	 confidentiality	 allows	 the	 ex-
ploration of “what if” situations without 
actually committing to anything right 
off. For example, you can posit the ques-
tion “assuming I was relying on a similar 
method, what do you see as a reasonable 
outcome?” You could read into this that 
the other side indeed was using such a 
method. But it is also possible they are 
sounding out your thinking in an area that 
isn’t	 in	conflict,	before	 they	move	 to	 the	
primary issue. 
	 Second,	the	flexibility	of	mediation	is	
another of its great strengths. In court, we 
are	often	limited	to	win/lose	with	dollars	
as the measure of loss. But in mediation, 
if it is legal, it can be written into a me-
diation agreement. These agreements then 
have the force of a contract and either side 

can enforce them in court. If you agree 
you won’t use that method, you haven’t 
actually	 clarified	whether	 you	 did	 in	 the	
past, but you promise you won’t in the 
future. If you break that agreement, it is 
just like breaking any other contract and 
the contract can be enforced in court. The 
details of the method still do not need to 
come out in open court — the issue at 
hand will be breaching the contract, not 
the details of the method.
 Third, it will often be best for both 
sides to come to some kind of an agree-
ment on licensing or sharing the intel-
lectual property. A patent pending is less 
valuable than an actual patent, but it car-
ries the possibility that it will indeed be 
approved. So with the two imaginary 
companies I described above, it might be 
well-worth it to both sides to establish 
an early positive relationship. The small 
company might be able to establish an 
income stream now in return for favor-
able treatment later. The large company 
is establishing “insurance” against be-
ing caught out later for amounts accru-
ing across the years when the patent was 
pending. Remember, they already have a 
shared interest in the product or process 
and that is a good starting point for a rela-
tionship going forward.
	 The	final	point	I	will	mention	is	that	
it can give early warning of problems 
ahead.

Mediation When Court Is Not an Option
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“Mediation is one of the most flexible tools 

in the legal landscape.”
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By Christopher Snook
 
 This summer I had the opportunity to 
interview four mediators and two probate 
judges	 about	 the	 benefits	 of	 mediating	 a	
trust and estate case. In these conversations, 
a common theme emerged: probate prob-
lems	are	family	problems	and	these	conflicts	
shape resolutions of cases. These experts 
further emphasized that representing a trust 
and estate client requires an understanding 
of how the histories between the parties in-
fluence	the	case.	Every	mediator	and	judge	
agreed that understanding your client’s re-
lational issues with the other parties helps 
inform your understanding of their funda-
mental goals and what processes might not 
be the best way to accomplish those goals.

Diagnosing the Usefulness of 
Mediating Trust and Estate Cases 

 Often a client’s motivation in a trust 
and estate dispute is colored by, and second-
ary to, the parties’ deeply personal history 
underlying the litigation. Commonly, the 
parties are family members whose relation-
ships with one another may be further dam-
aged by litigation. Your case could just be 
the latest manifestation of jealously and de-
cades-old slights, for example: one sibling’s 
lifelong perception that the other sibling was 
favored; that one sibling has always been 
obstructionist; or the second family isn’t 
the decedent’s or grantor’s “real” family. 
Moreover, your client might believe another 
family member engaged in acts of betrayal 

towards the family or that they themselves 
are being unfairly treated by the other par-
ties. In any event, their priorities are likely 
influenced	by	a	private	and	personal	pursuit	
of justice.  
 Consequently, these more personal as-
pects of the case can make resolution very 
challenging. Attorneys might have to step 
back at mediation and let the parties talk, 
but that might be the only way they can 
compromise and move forward. At trial, 
a judge isn’t ruling on who has the moral 
high ground, but on how the law applies 
to the facts. Courts rarely make itemized, 
individualized distributions of estate prop-
erty — however, that might be what your 
client effectively wants from a court-order. 
However,	 a	mediator	 can	 assist	 in	 finding	
creative ways the parties (and the case) can 
move forward. Where private justice con-
cerns may be unaddressed by the court, the 
flexibility	afforded	in	mediation	can	provide	
more options for resolution than are found 
in a court order.

Framing Mediation for Your Client
 Engaging with your client about the 
benefits	 of	 mediating	 and	 avoiding	 trial	
might kickstart their acceptance of the le-

gitimate limitations of trial and subsequent 
court-orders. Discussing with your client 
their fundamental interests in the case will 
better prepare them to self-advocate and 
achieve their true goals. Explaining the “of-
ficiality”	of	mediation	can	allow	your	client	
to realize that there is a forum where their 
concerns and beliefs will be heard, however, 
that process does not involve being deposed 
or taking the dreaded witness stand. 
 Your client should understand that me-
diation provides an opportunity for achiev-
ing	a	specific	desired	resolution,	whereas	a	
court order may not provide them with the 
catharsis they expect. It is worth addressing 
with your client whether their expectations 
are realistic in light of what is achievable 
at trial. The stress and emotion of litiga-
tion takes a toll on the parties and it is in a 
probate client’s best interest to be prepared 
for the realities of litigation. Ask your cli-
ent about their desire to be cross-examined. 
They may not fully understand “their story” 
may	be	significantly	limited	by	the	rules	of	
evidence. If your client can better appreciate 
that their interests and concerns might only 
by addressed by creative, individualized so-
lutions, then they can begin accepting me-
diation as the best option moving forward.

 Finally, it may be helpful to inquire 
whether the testator or settlor wished for 
their heirs to go to war over the trust or es-
tate. Your client stands to lose money from 
the estate the longer it goes on. Talk with 
your client and see if they are prepared 
and willing to drain the estate à la “Bleak 
House.” In addition, in trust and estate 
cases, the court has discretion to adjust and 
award attorney’s fees. The longer the litiga-
tion lasts, the larger the exposure to your cli-
ent and yourself. 
 In sum, mediators understand that your 
client’s actual goals are often so personal 
that they have not fully considered the re-
alities of litigating through to trial. Court 
proceedings, that are dictated by the rules 
of procedure and evidence, may not be the 
best forum to address the personal history 
driven issues important to your client. By 
increasing their understanding of the limita-
tions	of	trials	and	the	bargaining	flexibility	
in mediation, your client can avoid a stress 
ridden and ultimately unsatisfactory trial 
experience. Ultimately, a mediated settle-
ment might be the best way to accomplish 
their	goals	and	avoid	the	personal	and	finan-
cial costs of trial.

 Christopher Snook is a Daniel Webster 
Scholar at UNH Franklin Pierce School of 
Law and was a summer judicial intern for 
the Concord 6th Circuit Court, splitting 
time between the district, family and pro-
bate court. He interviewed judges and me-
diators in preparation for this article. 
 

Resolve the Trust and Estate Case at Mediation Instead of Trial

“In sum, mediators understand that your client’s actual goals 
are often so personal that they have not fully considered the 

realities of litigating through to trial.”
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By Christine Sepulveda

Workgroup on DV and Divorce/
Parenting Cases

 To help improve safety, fairness, and 
consistency	 in	 divorce/parenting	 cases	
that are impacted by domestic violence, 
the	Circuit	Court,	along	with	the	Office	of	
Mediation and Arbitration, created a work-
group comprised of judges, court clerks, 
lawyers,	Certified	Family	Mediators,	case	
managers, and domestic violence (DV) 
experts. This workgroup is facilitated by 
Loretta Frederick and Gabrielle Davis 
of the Battered Woman’s Justice Project 
(BWJP). The BWJP has been a great asset 
to the Circuit Court and this workgroup. 
With their technical assistance, along with 
feedback received through surveys, focus 
groups, court observations, and stake-
holder interviews, the Circuit Court is as-
sessing how current processes within the 
court system allow individuals within the 
system to (1) recognize intimate partner 
violence, (2) understand its complexities, 
(3) address its impact on court processes, 
and (4) provide appropriate responses that 
advance safety, fairness, and meaningful 
parenting and co-parenting relationships. 
 The workgroup recently reached out 
to the Family Law Section of the New 
Hampshire Bar to provide feedback, sug-
gestions, and experiences with court pro-
cesses	 in	 divorce/parenting	 cases.	 The	
responses to the survey will help the work-

group evaluate which processes are cur-
rently working and where improvements 
might be made. Note that responses were 
mostly	 fill-in-the-blank,	 rather	 than	 pre-
determined options, which provided for a 
wider range of answers. 

Terminology
 For the purposes of this survey, the al-
leged victim of domestic violence was de-
scribed as a “survivor” while the alleged 
offender was described as the “instigator.” 
There is no perfect terminology. These 
terms were chosen carefully to avoid crim-
inal connotations — which often accom-

pany terms such as victim, perpetrator, 
plaintiff, defendant, and offender — since 
the	 context	 asked	about	was	divorce/par-
enting rather than criminal. Additionally, 
the terms “petitioner” and “respondent” 
were avoided, as the context asked about 
was	 a	 divorce/parenting	 case	 (in	 which	
either party could be the petitioner or re-
spondent) rather than a domestic violence 
case. 

Responses
 While 32 attorneys responded to the 
survey, not every attorney answered each 
question, so the response numbers for each 

question	 varied.	 Within	 the	 divorce/par-
enting attorney survey, family law practi-
tioners were asked an array of questions 
regarding the steps they take to ensure that 
the safety and needs of both a survivor and 
an instigator are met. Additionally, attor-
neys were asked what was done differently 
when creating a parenting plan and what 
outside resources were recommended to 
their clients, if any. 
 Of all family law practitioners who 
responded to this survey, 100 percent of 
them stated they have worked with clients 
in	divorce/parenting	cases	who	have	expe-
riences with domestic violence. Most have 
worked with both survivors and instiga-
tors. Most attorneys also stated they see 
their clients at either varied or all points in 
a court process and almost all respondents 
noted that they often refer clients to out-
side sources. 
 For survivors, the outside source that 
is	most	recommended	is	therapy/counsel-
ing, followed closely by crisis centers, 
and shelters. For instigators, the outside 
source that is most recommended is ther-
apy/counseling.	 Batterer’s	 programs	 and/
or anger management classes are recom-
mended at a far lesser rate.
 Almost all attorneys stated that they 
learn about domestic violence usually at 
an initial consultation or a general intake. 
If the client does not disclose this infor-

Surveying the Bar’s Family Law Section on the 
Impact of Domestic Violence on Divorce/Parenting Cases
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By Blake Sutton

Editor’s Note: Reprinted with permission 
from the New Hampshire Association for 
Justice. Originally printed in the Summer 
2013 edition of New Hampshire Associa-
tion for Justice’s Trial Bar News and sub-
sequently edited for length and clarity by 
the author.

 Understanding how time works in me-
diation is good for both lawyers and their 
clients. So let’s talk about pomegranates 
and yard sales ...
 The tale is told that once there was a 
wise and experienced healer. As he was sit-
ting in his house with an apprentice, a po-
tential patient entered the room. The healer 
signaled to his apprentice to tend to him. 
The apprentice walked up to the patient 
and declared, “You are ill. Take pomegran-
ates.” 
 “Fiddlesticks!” exclaimed the man – 
and left in a huff. Asked if the diagnosis 
had been correct, the old healer nodded, 
but indicated that someday an opportunity 
might appear to advance the apprentice’s 
training. 
 Months later, another man entered the 
healer’s home. “Attend,” said the healer to 
the apprentice. He approached the potential 
patient and engaged the man in a lengthy 
discussion of his symptoms. Finally, the 
healer said, “Your system is too cold. You 
need something to warm you up.” Eager-
ly, the patient asked the healer to explain. 
“Something that will heat,” he mused. “…

like	fire.	Ah,	something	red….What	could	
it be?” The patient urged him to go on. Fi-
nally, the healer smiled. “Ah,” he said, “I 
have it! You need pomegranates!” The man 
thanked him effusively, paid his fee with-
out a quibble, and left happily.
	 “What	was	 that	flim-flam	all	 about?”	
asked the apprentice. “You knew the mo-
ment you saw him that he needed pome-
granates.”
 “Ah,” said the healer. “He did need 
pomegranates. But he also needed — 
time.”
	 Like	our	fictional	patient,	many	plain-
tiffs need time during the mediation ses-
sion, time to get used to this strange, in-

timidating process. They may need time to 
relax, to settle in, to realize that really, it’s 
not so bad. For many, it is important that 
the opening joint session not be too brief. 
Even though counsel is perfectly aware 
that the defense already knows the case 
well, she may still want to deliver a thor-
ough opening statement. This gives the cli-
ent time to settle in, and to see that his case 
was important enough to discuss at length. 
 It also may be helpful to the plaintiff 
to have a chance to tell some portion of 
his story during the opening session. As a 
mediator,	I	find	it	curious	that	so	few	plain-
tiffs’ lawyers have their client say a word. 
Many plaintiffs are likeable, and can tell 

their story far more effectively than their 
counsel can. Having a likeable client speak 
is particularly important when he has not 
been deposed, or when the adjuster did 
not attend the deposition. Or the plaintiff’s 
spouse may speak; quite often, the husband 
or wife is best at telling the story. Having 
the plaintiff or spouse speak can not only 
impress the other side, it can give the plain-
tiff the 15 minutes of fame he needs to set-
tle into the process. And he can feel like an 
adult participant in the process, rather than 
a child sitting at the dinner table in an old-
fashioned family, seen but not heard. 
 Why not have the plaintiff speak? Of 
course, some are just not very present-
able; such is life. But other times, when I 
have asked counsel about it in private, all 
they can say is that the client would not 
be comfortable. This reasoning doesn’t 
always hold up. After all, if the case tries, 
the client talks. Whatever preparation that 
takes, must be done. If the client can be 
prepared to speak competently in a court-
room, stared at by a judge, fourteen jurors, 
two bailiffs and a court reporter, surely she 
can be prepared to talk effectively — and 
much	more	briefly	—	to	 three	people	sit-
ting around a table. Not always, but often, 
it’s not the client who is afraid to speak 
but the attorney who is afraid to lose some 
control. And so an opportunity is lost —not 
just for some more effective persuasion to 
occur, but for the client to feel both heard 
and more invested in the process. 

Of Pomegranates and Yard Sales
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 Another variant, which adds slightly 
more illumination to the process, is to agree 
to	 keep	 participation	 levels	 confidential	
among the defendants while sharing them 
with the plaintiff. This partial transparency 
can create some incentive for recalcitrant 
defendants to contribute at a level that ap-
pears meaningful.
 Black boxes can get mediations off and 
running, but they contain an inherent prob-
lem: the defendants never know how close 
their combined offer is to the demand of the 
plaintiff, and therefore can’t tell if overall 
progress is being made. Accordingly, the 
defendants may decide to change the rules 
after starting off with a black box and agree 
to full transparency at a certain point, al-
lowing a better assessment of where the 
mediation stands, as well as clarity on rela-
tive participation levels.

Freeze-Outs
 There are times when one or more 
defendants shows up at a mediation with 
money and motivation to settle, but another 
defendant is perceived as showing up look-
ing for a free ride. Employing terms like 
“frosting on the cake” or “sweetener,” one 
defendant may refuse to offer any money 
until the case is nearly settled and then only 
offer to help close the gap with a very small 
contribution. 
 If a defendant refuses to participate, 
sometimes the plaintiff and other defen-
dants will decide to freeze the non-partic-
ipating defendant out of the negotiations in 

the hope of striking a separate settlement 
and leaving the last defendant standing. 
This is the negotiation equivalent of musi-
cal chairs. 
 There are cases where crossclaims or 
indemnification	 issues	 make	 this	 option	
impossible, and there are states, like New 
Hampshire, where contribution rules can 
make partial settlements challenging. How-
ever, a freeze-out approach and threat of be-
ing left off a release sometimes can bring 
the non-participating defendant back into 
the negotiation.

Non-Allocated Offers with 
a Postponed True-Up

	 In-fighting	 among	 defendants	 about	
how to carve up an initial settlement offer 
can cause tremendous delays in the media-
tion process. If a plaintiff or counsel gets 
frustrated	and	discouraged,	 in-fighting	can	
even lead to the collapse of negotiations. 
One approach that avoids delay by put-
ting money on the table is for defendants to 
simply agree on the total amount of offers, 
without	finalizing	how	those	offers	will	be	
apportioned. 
 This approach recognizes the reality 
that	the	first	half-dozen	offers	in	most	me-
diations are never accepted and constitute 
placeholders while the divide between the 
parties is decreased. The rationale for this 
approach is that allocation issues should 
not hold the central negotiation with the 
plaintiff hostage and, if by some miracle, 
the case settles for a low amount, the de-
fendants	 will	 figure	 something	 out.	 After	
starting off with non-allocated offers, the 
defendants will sometimes work out alloca-

tions among themselves or with the media-
tor’s assistance once resolution looks more 
promising.

Provisional Allocations with 
Subsequent Arbitration 

 There are cases that need to be settled 
by defendants even if allocation of percent-
ages cannot be agreed to. There may be 
facts that have not come out yet that will 
make	 settlement	 later	 on	more	difficult	 or	
impossible, there may be a trial date ap-
proaching that requires resolution of the 
case,	or	there	may	be	room	to	settle	at	a	fig-
ure	that	all	defendants	find	reasonable.		
 In this situation, the defendants may 
agree to a provisional allocation for pur-
poses of paying the settlement and subse-
quently resolve their percentage contribu-
tions with a post-mediation arbitration. For 
instance, three insurance carriers might 
provisionally go thirds on a million-dollar 
settlement but agree that a jointly selected 
arbitrator	will	determine	final	percentages,	
post-mediation. Alternatively, the carri-
ers	might	ask	the	mediator	to	make	a	final	
determination of percentages at the conclu-
sion of the mediation if they are not able 
to	work	this	out	themselves:	a	med/arb	ar-
rangement.

Bifurcated Mediations
 I once mediated a complex case aris-
ing from construction accident with close to 
two dozen participants. There were compli-
cated	 indemnification	 and	 coverage	 issues	
impacting the participation of each of the 
many defendants in the case. If we could 
not work these issues out, the case was not 

going to resolve.
 Experienced counsel wisely suggested 
that we convene the defense and coverage 
participants for a morning mediation and 
ask the plaintiff to not even show up until 
the afternoon.
 By the time the plaintiff arrived, the 
participation levels of all the defendants 
was almost completely squared away, al-
lowing an afternoon session devoted to 
resolving the injury claim. The case settled 
the same day.
 In an appropriate case, a mediation can 
be	conducted	in	two	days,	the	first	day	deal-
ing solely with apportionment among de-
fendants and the second dealing solely with 
settlement with the plaintiff. The primary 
advantage, of course, is allowing focused 
attention on sorting out the multi-defendant 
issues without keeping the plaintiff wait-
ing and wondering why progress appears to 
have halted. 

Conclusion
 Cases with multiple defendants pose 
unique challenges for both the mediator and 
participants. Fortunately, there are many 
creative solutions to help work past these 
challenges and allow meaningful progress 
toward resolution. 

Gregory S. Clayton is a Diplomate of the 
National Academy of Distinguished Neu-
trals, a Fellow of the American College 
of Trial Lawyers and a full-time mediator. 
He may be reached at gclayton@clayton-
mediation.com or 207-706-4977. His blog, 
Thoughts on Mediation, may be found at 
www.claytonmediation.com.

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Gregory S. Clayton | Mediator 
 

Clayton Mediation, LLC 
5 Elm Street, P.O. Box 1016 
Camden, ME  04843‐1016 

 

207‐706‐4977 
gclayton@claytonmediation.com 

www.claytonmediation.com 
 

Making Mediation Matter® 
 

Resolving difficult cases in Maine,  
New Hampshire and Vermont 

mation voluntarily, attorneys will often 
suspect through personal observations by 
watching	for	any	unspoken/reactive	signs.	
Nearly half of attorneys stated that they 
did not formally screen for any types of 
abuse other than physical abuse. 
	 When	asked	what	safety/accountabil-
ity precautions were employed when cli-
ents attend court events, the most frequent 
safety precaution taken was to provide ad-
vance notice to court personnel, in particu-
lar the “bailiff” or “court security.” About 
half of attorneys also mentioned walking 
clients	in	and/or	out	of	the	courthouse	and	
keeping clients separate as much as pos-
sible. When asked what precautions were 
employed when clients attended meetings 
in	an	attorney’s	office,	most	attorneys	stat-
ed that nothing was done differently, but 
that	their	offices	were	in	a	secure	setting.	A	
few attorneys took steps to ensure that the 
office	doors	were	locked	and	that	someone	
else	was	always	in	the	office	with	them.
 Attorneys also provided relative feed-
back about the concerns that are addressed 
when creating a parenting plan. Most men-
tioned supervised parenting exchanges 
which are often located at police depart-
ments or other public places with an out-
door camera, and issues regarding contact, 
such as reduced communication between 
parties, ways to exchange children with-
out contact, ways to facilitate parent-child 
contact without parent-parent contact. 
A large minority of attorneys mentioned 
supervised parenting if necessary, though 
they	 also	 indicated	 this	was	 a	 significant	
gap area, where availability of ideal su-
pervised parenting locations does not meet 

the substantial need for such a service.
 When asked if it was recommended 
that	 parties	 in	 a	 divorce/parenting	 case	
who are experiencing or have experienced 
domestic violence attend mediation, most 
respondents stated that they might utilize 
mediation if (1) the parties were separated 
at all times, (2) the survivor actually want-
ed to mediate, and (3) mediation had the 
possibility	of	producing	a	beneficial	agree-
ment. Most make a case-by-case analysis 
of mediation’s usefulness for their client’s 
situation. However, one-quarter of respon-
dents did not recommend mediation in any 
situation where there was a history of DV. 
To prepare clients for mediation, it was 
often important to assure the client that 
he/she	would	be	separated	from	the	other	
party and to talk in depth about the process 
of mediation, including that they could ter-
minate at any time. Finally, to ensure that 
respondent’s clients are well-represented, 
almost all attorneys insist on attending the 
mediation session with their client.
 Overall, the feedback received by this 
survey will help the Circuit Court work-
group provide recommendations about 
current court processes. The Circuit Court, 
along with BWJP and this workgroup, 
wish to thank all survey participants for 
providing such insightful feedback and 
look	forward	to	the	progress/changes	that	
will be made to improve safety, fairness, 
and	consistency	in	divorce/parenting	cases	
with intimate partner violence. 

Christine Sepulveda was a summer intern 
in the Office of Mediation and Arbitration. 
She is a second-year law student at Uni-
versity of New Hampshire Franklin Pierce 
School of Law.
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 3) Send your summary as far in ad-
vance of the mediation date as reason-
ably possible.

 There are many advantages to ex-
changing summaries early. Far too often 
summaries exchanged at the last minute 
contain	conflicting	information	about	basic	
case information such as medical bills, lost-
wage totals, the status of expert disclosures 
or last demands and offers. Most mediators 
read summaries when they are received and 
start to make notes. Good mediators will 
take time to clear up correctible disagree-
ments in summaries before the mediation 
date if possible. A summary received at 5:15 
p.m. on Tuesday for a 9 a.m. mediation on 
Wednesday makes that a lot harder to do.
 If a summary creates questions for the 
mediator, she can pick up the phone or send 
an email to get those questions answered 
with	 sufficient	 lead	 time.	 Those	 calls	 can	
save a lot of dead time and wheel-spinning 
at the mediation itself. 

 4) Attend to as many process and 
housekeeping details as possible be-
fore the day of the mediation.

 Superior Court Rules 30 and 32 say 
much less about how a case must be medi-
ated than their predecessor, Rule 170. Most 
significantly,	they	no	longer	require	the	at-
tendance of an insurance adjustor in insur-
ance cases. Counsel should always discuss 
in advance of mediation who will attend and 
who will not; how the insurance adjuster 
will participate if not present; and whether 
there are any time constraints on the avail-

ability of any decision-maker necessary to 
resolution of the case.
 In cases with a non-party stake holder 
the parties should do everything possible to 
lay the groundwork for meaningful discus-
sions with those players during the media-
tion. A case settled “if we get a break from 
the lien holder” is not really settled. The 
fewer loose ends and contingencies in play 
on the day of the mediation the better. 

 5) Prepare non-professional partici-
pants for what the day holds.

 Insurance professionals, risk manag-
ers and certain sophisticated clients familiar 
with litigation are not neophytes who need 
a soup-to-nuts preparation session on what 
mediation entails. They will need case spe-
cific	preparation	but	not	a	broader	overview	
on the process. 
	 In	contrast,	“first	timers”	need	a	degree	
of preparation that should not be left either 
to a 15-minute cram session at the media-
tor’s	office,	or	worse,	 a	40-minute	 session	
that starts at 9:40 a.m. and causes those who 
are ready to start to grumble when things 
start at 10:20 rather than the scheduled 10 
a.m. start time. No mediator wants to hear 
a personal injury plaintiff ask if the 30 min-
utes he put on the parking meter will be 
enough	time.	That	is	a	red	flag	showing	the	
client has not been prepared, but things like 
that are far-too-common occurrences.
 At a minimum, counsel should cover 
all of the following with a client who has not 
been through a mediation before and should 
do so in a distinct preparation session:

A.  Why the case is being mediated.
B.  Who will be there and what their 

respective roles are.

C. What the typical process entails.
D. An estimate of how long the media-

tion will last.
E.	Confidentiality	and	 inadmissibility	

of the proceedings at trial.

 6) Have a game plan and goals in 
place and be ready to close the deal.

 Far too often, it is apparent that one or 
more parties are not fully prepared to take 
the necessary steps to settle the case. In the 
case of personal injury plaintiffs this lack of 
preparation often involves coming into the 
mediation with neither a target settlement 
range nor a sense of how to get there. In its 
worst manifestation, this can include mak-
ing an initial demand during, rather than in 
advance of, the mediation. There is no good 
reason to give your initial demand to an in-
surance company during a mediation.
 Experienced plaintiffs’ counsel come 
to mediation with a tier of ranges in mind 
and hopefully, have discussed those with 
their client(s) in advance. Those tiers 
should include a level at which counsel will 
strongly recommend settlement, a level at 
which counsel will recommend settlement 
and a level at which counsel will say “I am 
not recommending against it, because you 
could do worse, but I am not pushing you 
to take it.” All of those ranges should come 
with backup on expenses incurred, repay-
ment obligations if any, and a clear sense 
of what gross numbers will net the cli-
ent. Too many mediations end badly with 
a client professing three hours in that he 
thought the numbers being discussed were 
what he would net — not the gross demand 

and offers.
 Similarly, defense counsel should have 
had meaningful discussions with decision 
makers, whether insurance representatives, 
large business owners, or unsophisticated 
mom-and-pop business owners or individu-
al defendants about what they are willing to 
pay in advance of the mediation. In cases in-
volving insurance, making sure the adjuster, 
who may work in states in which mediation 
is non-mandatory, understands that Rule 32 
requires their participation is crucial. So is 
making sure the pre-mediation evaluation 
process is completed in a timely fashion. 
With non-insured defendants the pre-media-
tion discussions should include the merits of 
the case, risk analysis and the costs involved 
in going to trial rather than settling. Discus-
sions focused on the pros and cons of litigat-
ing to conclusion or settling should not start 
at the mediation.
 Everyone has their own way of han-
dling cases and pre-mediation preparation 
is	not	a	one-size-fits-all	process.	Above	all	
else, counsel should be mindful that “the old 
days” of settling cases in lawyer-to-lawyer 
or lawyer-to-claims professional discus-
sions are gone. An entire generation of 
lawyers and claims professionals has been 
trained in the “we need to mediate” world. 
Given the climate created by that mindset, 
careful and thorough preparation for media-
tion is time well-spent.

Dennis Ducharme has been a trial lawyer in 
New Hampshire since 1985. He is the prin-
cipal of Ducharme Resolutions in Manches-
ter where he focuses his practice on ADR 
services and litigation.

  In the intellectual property world, 
finding	out	someone	else	filed	for	a	simi-
lar patent to yours increases the chances 
that yours will not be granted. In that case, 
you can consult a lawyer that specializes 
in intellectual property disputes and get 
some idea of how similar the two appli-
cations are. The same can be true of the 
other company. As a result, there is again 
a good reason to get an agreement in place 
now, before either patent is granted or re-
jected.	You	can	be	confident	that	you	can	
move ahead using that product or process, 
regardless of which patent issues (both 
might). 

	 Mediation	 is	 one	 of	 the	 most	 flex-
ible tools in the legal landscape. It can be 
used in divorce to sort out the one or two 
controversial issues (like child visitation). 
It can be used in disputes between home-
owners and contractors, when neither has 
the time or money to go to court. And it 
can be used in disputes between employ-
ers and employees. Every lawyer should 
be aware of the strengths of mediation, 
and	how	to	go	about	finding	a	mediator	if	
your client agrees to try it.

Susanne Gilliam is a solo practitioner in 
Sudbury, Massachusetts. She practices in 
Massachusetts and New Hampshire. Her 
focus is in the areas of mediation, immi-
gration, and elder law.
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 Once the back and forth of negotiat-
ing gets going, many plaintiffs need time to 
absorb	the	fact	that	the	final	offer	is	never	
going to match what they expect. It’s cru-
cial, of course, for them to get that message, 
repeatedly, long before the mediation. Still, 
many don’t quite believe it until they hear 
the	first	two	or	three	offers.	They	may	need	
a lot of time for reality to sink in. With that 
in mind, neither counsel nor the mediator 
may want to push the process too far, too 
fast. Getting quickly into the zone of mu-
tual risk isn’t always the best way to go. 
“Festina lente (make haste slowly),” ad-
vised the ancient Romans — and they knew 
how to get something done. 
 On the other side of the coin, some 
plaintiffs	find	the	whole	style	of	mediation	
bargaining frustrating, even insulting. “It’s 

so S-L-O-W,” they complain. “Why can’t 
the adjuster just tell us what she’ll pay, and 
get it over with?” It’s bad enough knowing 
that their private medical records have been 
pawed over by the (apparently) grubby 
little hands of the lawyer and the adjuster, 
having their aches and pains subjected to 
skepticism if not ridicule, and having their 
suffering reduced to a pitiful number. Why 
then, must they endure this absurd, intermi-
nable process, in which hours go by before 
anything close to a deal approaches? 
 These clients — all clients — must 
be prepared to understand that mediations 
take time — seldom less than two or three 
hours— and usually involve a long series of 
demands and offers which are so far apart 
as to seem unbridgeable.
 Most — but unfortunately not all- 
plaintiffs come to mediation with at least 
some idea of how this back and forth will 
proceed.	That	 is	definitely	something	they	

and take, exploring what underlying values 
are driving all individuals, making the ne-
gotiations very person-centered, a strength 
of the feeling type. The collaborative pro-
cess also requires clear boundaries, calm 
and logical discussion, and a common goal 
of reaching closure, which are all tenden-
cies of the judging type. See id.
 Second, one needs to be very self-
aware, recognizing one’s own collab-
orative strengths. This may be easiest for 
people who identify with at least one of the 
elements of extroversion, feeling or judg-
ing, but it is possible for everyone. The key 
is to be open and honest with oneself about 
strengths	 and	weaknesses	 during	 conflict.	
For example, I am an INFJ. I tend toward 
avoiding	 direct	 conflict,	 but	 fairness,	 eq-
uity, comfort, inclusion and clear bound-
aries are extremely important to me. I can 
focus on these interests, which grow from 
the feeling and judging parts of my per-
sonality, to create an atmosphere in which 
everyone is more inclined to engage in ac-
tive dialogue. This might include, among 
other possibilities, setting clear boundaries 
and expectations for the conversation at the 
outset and scheduling the conversation to 
take place at a time when everyone will be 
well-rested and fed.
 Third, create opportunities to educate 

the	other	parties	to	the	conflict	about	your	
conflict	 style	 to	 help	 open	 the	 door	 to	 a	
more collaborative process. For example, 
as an introvert, I might tell people I need 
more time to process information before 
responding during a discussion. A sensing 
person who tends to get very focused on 
facts might ask other parties to help them 
see the big picture. A judging person who 
tends to jump quickly to problem-solving 
could make it a point to ask the others if 
they are ready to discuss solutions before 
starting to offer options for resolution.
 Fourth, be curious. Take time to ask 
questions. For example, if one person does 
not seem particularly engaged in the pro-
cess ask what they are thinking about, if 
they have questions or if they need to take 
a break (to process) before continuing the 
conversation. A thinking type may distance 
themselves and their emotions from the is-
sue. If you see this happening, ask them 
to describe their perspective of the issue 
based on the facts or what they think about 
what they’ve heard so far. If someone of-
fers many solutions but cannot choose one, 
acknowledge	their	desire	for	flexibility	and	
then present to them two or three viable op-
tions for them to choose from. The idea is 
that the more we know about and under-
stand one another the more comfortable 
each person will be, and the more comfort-
able we are, the better the likelihood for 
open and honest dialogue leading to a win-
win resolution. 

Personality Type, Conflict 
Management Styles and

 Mediation
 The goal of a facilitative mediation is 
to move the parties’ discussion from posi-
tions (what the parties want) to interests 
(what they need and why) by creating a 
safe environment that allows for a genuine-
ly open, honest and inquisitive exploration 
of the respective interests, commonality 
and options that will best honor and sup-
port those underlying interests. The parties 
do the work. The mediator is a conduit.
 A mediator with a strong understand-
ing and appreciation of varying personality 
types	and	conflict	management	styles	can	
facilitate an environment that encourages 
people to be vulnerable about what they 
need	 for	 a	 successful	 conflict	 resolution	
process. Invite people to leave defensive-
ness at home and come to the process gen-
uinely seeking to learn from one another. 
Offer people a chance to exercise their 
empathy muscle and put themselves in the 
other person’s shoes. Focus on why people 
want what they want. Facilitate an option 
generation discussion and encourage the 
parties to evaluate the options they’ve 
brainstormed in a logical and objective 
way. Help the parties identify potential 
gaps in their solutions and tie up loose 
ends. 
 Differences in interests, needs, val-

ues and goals are inevitably going to arise. 
This is where the mediator’s understanding 
of	the	personality	types	and	conflict	man-
agement styles, even if the parties do not 
understand their own types themselves, 
can help guide the parties in a more col-
laborative type discussion. 

Conclusion
	 Personality	type	and	conflict	manage-
ment style often play a big role in how 
dispute resolution and mediation play 
out. When we understand our own style 
and	others’	we	begin	to	transform	conflict	
discussions into more cooperative and 
satisfying experiences. This can be par-
ticularly	 beneficial	 in	 ongoing	 business	
negotiations, employment relationships, 
and family and neighbor disputes. Creating 
win-win, collaborative solutions can gen-
erate a higher level of trust, allow everyone 
to feel they were part of the solution, and 
encourage a higher rate of compliance with 
the negotiated agreement, minimizing fu-
ture	conflict.	It’s	a	lofty	goal,	and	worth	the	
effort.  

Erin McCoy Alarcon owns Clearview 
Mediation & Consulting, a civil and fam-
ily mediation practice. Erin loves hiking, 
which is a great metaphor for conflict reso-
lution. The summit makes all the hard work 
worth it. 

be prepared for in advance. But it’s one 
thing to be told about it, another to experi-
ence	it.	Therefore,	I	often	find	it	useful	 to	
explain during the mediation that, for many 
of	them,	this	actually	is	not	their	first	expe-
rience of this sort of thing. There is one oth-
er kind of negotiation which is both similar 
and familiar: the yard sale. Those who have 
ever gone to a yard sale know the drill. Here 
is a pot or a pan with a tag on it: $10.00. A 
ridiculous price, which deserves a tiny of-
fer,	say	fifty	cents.	Back	and	forth,	back	and	
forth we go, and nobody gets upset until it 
sells for what? Two dollars? Four?
	 I	find	that	some	plaintiffs	are	relieved	
to hear that what is happening in this me-
diation, which seems so outlandish, has at 
least one parallel in their everyday world. 
Some even smile and say, “Yes, that’s how 
it works.” (Some, of course, stay insulted 
that their serious injuries are being bar-
gained for as if they were a used blender). 

 In the end, mediation is quite a quick, 
efficient	process,	compared	with	 the	alter-
native. But it does require time: time spent 
carefully preparing the client for his one 
and only experience of this unique process 
and his part in it; time preparing and deliv-
ering a satisfying opening statement; time 
going through the slow dance of demands 
and offers. It is time well spent. The lawyer 
who takes the time for preparation, for pre-
sentation and for persistence can truly say, 
along with the old Rolling Stones song, that 
“Time Is On My Side.” (A reference which 
not only dates the author but the half of you 
readers who were even alive when this song 
came out). Take the time. Enjoy the pome-
granate. Get a good deal at the yard sale. 
Enjoy. 

Blake Sutton is a civil trial lawyer, mediator 
and arbitrator. 

y Personality from page 26

y Reasoning from page 31
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Supreme Court At-a-Glance

Court News

September, 2019

Criminal Law

The State of New Hampshire v. Adrien 
Stillwell, No. 2017-0361
September 18, 2019
Affirmed 

• Whether the trial court erred by allow-
ing an expert to testify in violation of 
the Confrontation Clause of the Sixth 
Amendment to the United States Con-
stitution.

• Whether the trial court erred by admit-
ting the out-of-court statements of an 
unavailable witness under the state-
ment against penal interest exception 
to the hearsay rule.

•  Whether the trial court erred by failing 
to take sua sponte action to address al-
legedly improper statements made by 
the prosecutor during the State’s clos-
ing argument.

 The defendant was convicted by jury 
on	 one	 count	 of	 first	 degree	 murder,	 one	
count of second degree murder, and one 
count of conspiracy to commit murder. 
The defendant argued that the trial court 

erred by: (1) allowing an expert to testify 
in violation of the Confrontation Clause of 
the Sixth Amendment to the United States 
Constitution; (2) admitting the out-of-court 
statements of an unavailable witness under 
the statement against penal interest excep-
tion to the hearsay rule; and (3) failing to 
take sua sponte action to address allegedly 
improper statements made by the prosecu-
tor during the State’s closing argument 
	 The	 defendant	 first	 argued	 that	 he	
was denied his right to confront witnesses 
against him as guaranteed by the Sixth 
Amendment to the Federal Constitution 
when the State’s expert presented machine-
generated raw DNA data to the jury, and 
testified	that	certain	DNA	profile	data	came	
from the defendant’s sample and other 
DNA	profile	data	came	from	the	gun.	The	
defendant asserts that this testimony was 
inadmissible because the expert was not in-
volved in generating the DNA data; there-
fore, the expert lacked personal knowledge 
as to which data resulted from the testing of 
which sample. The State responded that the 
expert testimony did not violate the defen-
dant’s confrontation rights because the raw 
DNA data was generated by a computer, 
and is, therefore, non-testimonial for pur-
poses of the Confrontation Clause.

 The Court found that the expert’s in-
clusion of raw DNA data in his testimony 
did not violate the defendant’s confronta-
tion rights because, unlike a person, the 
machine that generated the data cannot be 
cross-examined. The Court noted that the 
defendant’s arguments were purely consti-
tutional in nature, as he did not raise issues 
of reliability, methodology, authentication, 
or chain of custody. As to the second issue 
of the witness’s attribution of certain DNA 
data to certain sources, the Court deter-
mined that the defendant failed to present 
a	record	sufficient	to	address	the	issue,	and	
declined	to	address	an	issue	of	first	impres-
sion	on	an	insufficient	record.

 The defendant next argued that the trial 
court erred when, relying upon the state-
ment against penal interest exception to the 
hearsay rule, it admitted inculpatory out-of-
court statements made by a co-defendant 
on recorded phone calls from prison. The 
Court found that, compared to the State’s 
other overwhelming evidence of the de-
fendant’s guilt, the statements in question 
were both cumulative and inconsequential; 
and that the State met its burden of show-
ing that any error was harmless beyond a 
reasonable doubt.
 Finally, the defendant argued that it 
was plain error for the trial court to have 
failed to act sua sponte to cure the prosecu-
tor’s allegedly improper statements made 
during closing argument. The defendant 
alleged that the prosecutor made state-
ments that constituted an impermissible 
personal attack on defense council, and that 
the prosecutor impermissibly conveyed to 
the jury the prosecutor’s personal opinions 
about the defendant’s credibility and guilt 
during closing argument. While acknowl-
edging that the prosecutor’s statements 
were improper, the Court gave weight to 
the fact that the defendant’s council did 

AT-AT-GLANCE continued on page 38

Timothy Gudas to Replace Eileen Fox as Clerk of NH Supreme Court 
Fox, first woman to hold position, will retire in December after 18 years of service

ent justices.  She 
will be missed not 
only as our Clerk, 
but  also as our 
friend.”        
    In the release, 
Hicks noted that 
Fox “dramatical-
ly improved the 
Court’s operations 
through implemen-
tation of a comput-
erized case manage-
ment system to track the Court’s cases 
and caseload, established procedures for 
both mandatory appeals and discretionary 
appeals, and most recently, successfully 
launched	electronic	filing.”
 “It is no exaggeration to say that Ei-

 Attorney Eileen M. Fox, the long-time 
Clerk of the New Hampshire Supreme 
Court, will retire on December 31, 2019, 
according to a press release from the 
Justices of the New Hampshire Supreme 
Court.	She	first	joined	the	Court	in	1994	as	
a staff attorney and was then named Clerk 
of	the	Court	in	2001.	Fox	is	the	first	women	
to hold both positions.  
    “For the past 18 years, Eileen has been 
the day-to-day representative of the Court,” 
said Senior Associate Justice Gary E. Hicks 
in the release. “She is an invaluable source 
of institutional knowledge, and a cherished 
colleague.  
 “The Court is grateful for her profes-
sional excellence, modesty, patience and 
sense of humor — all qualities that have 
served her so well working with 15 differ-

Fox Gudas

 The New Hampshire Supreme 
Court has appointed Judge Susan 
W. Ashley to serve as deputy admin-
istrative judge of the state’s circuit 
court, according to a press release 
from	the	communications	office	of	
the Judicial Branch.
 Ashley’s five-year term runs 
through September 15, 2024.  Ashley 
was	first	nominated	to	the	bench	in	
2006 and is a graduate of Suffolk 

University Law School.
     In the release, Administrative 
Judge of the Circuit Court David 
D. King, praised Ashley’s new 
role saying: “I am extremely 
pleased that the Supreme Court 
has appointed Judge Ashley 
as the Deputy Administrative 
Judge.  As a former deputy clerk 
in the Superior Court, admin-
istrator of the Family Division 

Supreme Court Names Judge Susan Ashley as 
Deputy Administrative Judge of the Circuit Court

leen’s accomplish-
ments in her nearly 
two-decades  as 
clerk equal or sur-
pass those of any 
of her predecessors 
in the Court’s his-
tory,” Hicks added.
     The Court will 
appoint the cur-
rent Deputy Clerk, 
attorney Timothy 

A. Gudas, as Fox’s 
replacement starting on January 1, 2020, 
according to the release.
	 Gudas	 has	 been	 the	Deputy	 Clerk/
Legal at the Supreme Court since 2011. 
Prior to that, he practiced civil and ap-
pellate litigation at Sulloway & Hollis in 

Concord from 1997 to 2011. 
 From 1996 to 1997, he worked as a 
law clerk to Associate Justice Sherman D. 
Horton Jr.  
 A graduate of Dartmouth College and 
Boston College Law School, Gudas cur-
rently serves on the executive committee 
of the National Conference of Appellate 
Court Clerks.
 Speaking for the Court, Justice Hicks 
said of Gudas in the press release: “Tim 
is known and respected by people both 
inside and outside of the Court. He brings 
a very thoughtful and diligent approach to 
his work. All of the justices have complete 
confidence	in	him	and	look	forward	to	the	
continued leadership he will bring to the 
Clerk’s	Office	upon	Eileen’s	retirement.”	

and a seasoned trial judge with 
extensive experience in juvenile 
matters, Judge Ashley is a valu-
able asset to the Circuit Court.” 
     King added, “In her role as 
an administrative judge, she 
will be involved in all aspects of 
administration with an emphasis 
on juvenile matters in the Fam-
ily Division as well as juvenile 
justice issues, while continuing 

to maintain a scaled back docket in 
Rochester.”   
   The Circuit Court system includes 
32 District, 28 Family, and 10 Probate 
Divisions all across the state. In 2018, 
the circuit court processed a total of 
123,310	new	filings.	The	top	five	in-
cluded: 64,634 criminal; 14,103 small 
claims; 9,166 domestic matters; 7,413 
land	lord/tenant	and	6,993	estates,	ac-
cording to the release.

Eric Wind
Attorney at NH Public 
Utilities Commission 

in Concord. 

At-a-Glance Contributor
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NH Superior Court Judicial Assignments: October – December 2019
COURT HILLS NO HILLS SO ROCKINGHAM MERRIMACK STRAFFORD CHESHIRE BELKNAP SULLIVAN CARROLL COOS/GRAFTON

MO/WK Judges Judges Judges Judges Judges Judges Judges Judges Judges Judges

10/21/19 +Nicolosi  
Messer  
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

10/28/19 + Nicolosi  
Messer 
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

11/4/19 +Nicolosi 
Messer  
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

11/11/19 +Nicolosi  
Messer 
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

11/18/19 +Nicolosi   
Messer  
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

11/25/19 +Nicolosi   
Messer  
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

12/2/19 +Nicolosi 
Messer  
Anderson 

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

12/9/19 +Nicolosi
Messer
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

12/16/19 +Nicolosi 
Messer    
Anderson      

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger

+Houran
Howard

+Ruoff +O’Neill +Tucker +Ignatius +Bornstein
MacLeod

12/23/19 +Nicolosi 
Messer  
Anderson

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

12/30/19 +Nicolosi 
Messer
Anderson      

+Colburn 
Temple

+Delker      St. Hilaire
Wageling    Honigberg
Schulman

+McNamara
Kissinger
Tucker

+Houran
Howard

+Ruoff +O’Neill +Ignatius +Bornstein
MacLeod

+Supervisory Justice
Assignments	commence	on	the	first	Monday	of	each	month
Schedule is subject to change.
Effective	9/11/19	(PC)

 The New Hampshire Supreme Court 
Advisory Committee on Rules will hold 
a PUBLIC HEARING at 12:30 p.m. on 
Friday, December 6, 2019, at the Supreme 
Court Building on Charles Doe Drive in 
Concord, to receive the views of any mem-
ber of the public, the bench, or the bar on 
court rules changes which the Committee is 
considering for possible recommendation to 
the Supreme Court.
 Comments on any of the court rules 
proposals which the Committee is consid-
ering for possible recommendation to the 
Supreme Court may be submitted in writing 
to the secretary of the Committee at any time 
on or before December 5, 2019 or may be 
submitted at the hearing on December 6, 
2019.  Comments may be e-mailed to the 
Committee on or before December 5, 2019 
at:
 rulescomment@courts.state.nh.us

Comments may also be mailed or delivered 
to the Committee at the following address:

N.H. Supreme Court
Advisory Committee on Rules

1 Charles Doe Drive
Concord, NH 03301

 Any suggestions for rules changes other 
than those set forth below may be submitted 
in writing to the secretary of the Committee 
for consideration by the Committee in the 
future. 
	 Copies	 of	 the	 specific	 changes	 being	
considered by the Committee are available 
on request to the secretary of the Commit-
tee at the N.H. Supreme Court Building, 1 
Charles Doe Drive, Concord, New Hamp-
shire 03301 (Telephone 271-2646).  In 
addition, the changes being considered are 
available on the Internet (in the Appendix to 
the	Public	Hearing	Notice)	at:	http://www.
courts.state.nh.us/committees/adviscom-
mrules/notices.htm		
 The changes being considered concern 
the following rules:

I. 2019-010.  Supreme Court Rule 37A.  
Attorney Discipline. Electronic Filing of 
Grievances.

 (These proposed amendments are 
designed to facilitate the electronic filing 
of grievances with the Attorney Discipline 
Office.)

1.  Amend Supreme Court Rule 37A(I)(c)

(“Definitions”),	as	set	forth	in	Appendix	A.
 
2.  Amend Supreme Court Rule 37A(II)(a)
(2)(“Initiation of Investigation Process”), as 
set forth in Appendix B.

3.  Amend Supreme Court Rule 37A(II)(a)
(3)(“Procedure after Receipt of Grievance”), 
as set forth in Appendix C.

II. 2019-011.  Supreme Court Rule 55.  
Public Protection Fund.

 (This proposed amendment would al-
low claims to be made against the public 
protection fund when a lawyer has resigned 
while under investigation by the Attorney 
Discipline Office.)

1.  Amend Supreme Court Rule 55 (“Public 
Protection Fund”) as set forth in Appendix 
D.

III. 2019-007.  New Hampshire Rule of 
Criminal Procedure 8(d).

 (This proposed amendment is designed 
to increase efficiency in cases in which a 
defendant fails to appear at arraignment 

or the court dismisses a felony complaint 
but misdemeanors remaining pending.  The 
amendment would toll the indictment dead-
line while the defendant remains at large.)
 
1.  Amend New Hampshire Rule of Criminal 
Procedure 8(d)(“The Grand Jury – Indict-
ment”), as set forth in Appendix E.
 
IV. 2019-006.  New Hampshire Rule of 
Criminal Procedure 12.

 (This proposed amendment would 
change the expert witness disclosure dead-
lines, placing the burden on the parties to 
set disclosure deadlines at the dispositional 
conference.)

1.  Amend Rule of Criminal Procedure 12, 
as set forth in Appendix F.

New Hampshire Supreme Court
Advisory Committee on Rules
By: Patrick E. Donovan, Chairperson
and Carolyn A. Koegler, Secretary
September 30, 2019

New Hampshire Supreme Court Advisory Committee on Rules
Public Hearing Notice
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Supreme Court Orders

Note: The full text of the opinion below will be available on the Bankruptcy Court’s website 
at www.nhb.uscourts.gov.

Kriss v. U. S. (IRS) (In re Kriss), 2019 BNH 003, issued Sept. 27, 2019, amended Oct. 
1, 2019 (Harwood, C.J.) (unpublished) (granting in part and denying in part defendant 
United States of America’s Motion for Judgment on the Pleadings, as follows: (1) debts 
arising	 from	untimely	filed	 federal	 income	 tax	 returns	were	 excepted	 from	discharge	
pursuant to 11 U.S.C. § 523(a)(1)(B); (2) debts consisting of unpaid post-petition interest 
on priority claims that were paid in full through debtor’s chapter 13 plan were excepted 
from discharge pursuant to 11 U.S.C. § 1328(a)(2) and 507(a)(8)(C); (3) genuine issue of 
material fact existed as to whether post-discharge notices sent by IRS to the debtor relating 
to tax years 2008-2011 violated discharge injunction of 11 U.S.C. § 524(a)(2), precluding 
judgment on the pleadings; (4) IRS had not waived sovereign immunity with respect to 
emotional distress damage claim, entitling the defendant to judgment on the pleadings, 
and (5) debtor stated plausible claim for attorney’s fees, costs, and sanctions, precluding 
judgment on the pleadings).

US Bankruptcy Court Opinion Summary

 Pursuant to Supreme Court Rule 54(2), 
and its constitutional and supervisory author-
ity, the Supreme Court appoints Circuit Court 
Judge Susan W. Ashley to serve as Deputy 
Administrative Judge for the Circuit Court.  
Judge	Ashley	is	appointed	to	serve	a	five-year	
term commencing September 15, 2019 and 
expiring September 15, 2024.

Issued:  September 12, 2019 
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire

u

 In accordance with Supreme Court Rule 
53.5A(1), Attorney Daniel E. Will, the Presi-
dent-Elect of the New Hampshire Bar Asso-
ciation,	is	appointed	to	serve	as	an	ex	officio	
member of the Minimum Continuing Legal 
Education Board.

Issued:  September 18, 2019
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire

u

 In accordance with RSA 490:5-a and 5-b, 
the Supreme Court hereby appoints Supreme 
Court Justice James P. Bassett, to the court ac-
creditation commission, to replace Chief Jus-
tice Robert J. Lynn, who has retired.  Justice 
Bassett is appointed to serve the remainder of 
a three-year term that will expire on June 8, 
2020.
 The court designates Justice Bassett to 
serve as chairperson of the commission.
 In accordance with RSA 490:5-a, the 
commissioner of safety, or his designee, shall 
be a member of the Court Accreditation Com-
mission.  Commissioner of Safety Robert L. 
Quinn	has	notified	the	Court	that	he	has	des-
ignated Richard C. Bailey, Jr., Assistant Com-
missioner at the Department of Safety, to serve 
as his designee on the commission.

Issued:  September 18, 2019
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire

u

 In accordance with Rule 42(II)(a), the 
court reappoints the following persons to the 
Committee on Character and Fitness:
 1. Attorney Joseph F. McDowell, III, is 
reappointed to serve a term expiring on Octo-
ber 1, 2022;
 2. Attorney Ryan Guptill is reap-
pointed to serve a term expiring on October 1, 
2022.
 Attorney McDowell shall continue to 

serve as chair of the committee.

Issued:  September 18, 2019
ATTEST: Eileen Fox, Clerk
Supreme Court of New Hampshire

u

LD-2019-0011, In the Matter of 
Michael J. Reed, Esquire

 On September 16, 2019, the Attorney 
Discipline	Office	(ADO)	filed	an	assented-to	
petition for the immediate interim suspension 
of Attorney Michael J. Reed from the practice 
of law in New Hampshire.  The ADO alleges 
that Attorney Reed has failed to respond to 
its requests for information and to a notice 
of charges.  It further alleges that Attorney 
Reed has abandoned client matters by failing 
to attend scheduled court hearings, failing to 
respond to clients and opposing counsel, and 
that his actions have resulted in harm to his cli-
ents.  The ADO alleges that Attorney Reed’s 
conduct violated several Rules of Professional 
Conduct.
 The ADO states in the petition that Attor-
ney Reed acknowledged to the ADO that he is 
currently unable to competently represent cli-
ents.  It states that Attorney Reed has assented 
to an immediate, interim suspension.
 In accordance with Supreme Court Rule 
37(9-A), the ADO may petition the court for 
the interim suspension of an attorney who it 
contends engaged in conduct that poses a sub-
stantial threat of serious harm to the public.  If 
the attorney consents to the interim suspen-
sion, the court may issue an order of interim 
suspension, which is effective immediately.  
See Rule 37(9-A)(c).  
 Based on the information contained in 
the	ADO	petition,	 the	court	finds	 that	Attor-
ney Reed’s continued practice of law poses a 
substantial threat of serious harm to the public, 
and, therefore, that Attorney Reed’s immedi-
ate suspension from the practice of law is nec-
essary.  See Rule 37(9-A). 
 Accordingly, it is hereby ordered: 
 (1) In accordance with Rule 37(9-A), 
Attorney Michael J. Reed is immediately 
suspended from the practice of law in New 
Hampshire pending the outcome of the ADO’s 
investigation and further order of this court.
 (2) Copies of the petition for immediate 
interim suspension and of this order shall be 
served	on	Attorney	Reed	by	first	class	mail	at	
the address provided by the ADO and at the 
latest address that Attorney Reed provided to 
the New Hampshire Bar Association.
 (3) Attorney Reed is enjoined from fur-
ther use of his IOLTA account.  He is further 
enjoined from transferring, assigning, hy-
pothecating, or in any manner disposing of or 
conveying any assets of clients, whether real, 

personal,	beneficial	or	mixed.
 Pursuant to Supreme Court Rule 37(17), 
the court appoints Attorney Andrea Q. Labon-
te, ADO Assistant General Counsel, to take 
immediate	 possession	 of	 the	 client	 files	 and	
trust	and	other	fiduciary	accounts	of	Attorney	
Reed, and to take the following actions:  
 (1) Attorney Labonte shall notify all 
banks and other entities where Attorney Reed 
has	trust	or	fiduciary	accounts	and	operating	
accounts of Attorney Reed’s suspension from 
the practice of law and of Attorney Labonte’s 
appointment by the court.
 (2) Attorney Labonte shall notify clients 
of Attorney Reed of his suspension, inform 
them of any scheduled hearings, advise them 
to obtain the services of other lawyers of their 
choice, and advise them how they or their new 
attorneys	may	obtain	their	files.		Attorney	La-
bonte shall not undertake the representation of 
any of Attorney Reed’s clients, however.
 (3) Attorney Labonte shall notify the 
courts in which any hearings are scheduled in 
the near future of Attorney Reed’s suspension.
 (4) Attorney Labonte shall prepare an 
inventory	of	Attorney	Reed’s	client	files	and	
shall	file	a	copy	of	the	inventory	with	the	Su-
preme Court on or before November 4, 2019, 
together with a report of her actions taken un-
der this order and recommendations as to what 
further actions should be taken.
 (5) If Attorney Reed was in possession 
of any client funds or property, Attorney La-
bonte	shall	file	an	appropriate	motion	request-
ing authority to distribute them.
 Attorney Reed is ordered to cooper-
ate with Attorney Labonte in performing the 
tasks as directed by the court.  The expenses 
of	Attorney	Labonte	shall	be	paid	in	the	first	
instance from the funds of the Professional 
Conduct Committee, which may seek reim-
bursement from Attorney Reed.
 Hicks, Bassett, Hantz Marconi, and Don-
ovan, JJ., concurred.

DATE:  September 19, 2019
ATTEST: Eileen Fox, Clerk

u

R-2019-0006,  In re Suggested 
Amendments to Supreme Court Rules 

(Electronic Filing)
 Advisory Committee on Rules Chair, 
Justice Patrick Donovan, recently received a 
suggestion to retitle and amend the 2018 Sup-
plemental Rules of the Supreme Court of New 
Hampshire for Electronic Filing and to amend 
existing Supreme Court Rules 1-A, 5, 6, 7, 8, 
9, 10, 11 and 25.  The amendments would re-
quire self-represented parties and nonlawyer 
representatives to submit documents through 
the	 court’s	 electronic	 filing	 system	 in	 cases	

commenced in the supreme court on or after 
January 1, 2020.  The amendments would 
also	require	all	filers	to	submit	case-initiating	
documents, such as notices of appeal, through 
the	electronic	filing	system	starting	with	cases	
commenced on or after January 1, 2020.  Jus-
tice Donovan referred the suggestion directly 
to the court pursuant to New Hampshire Su-
preme Court Rule 51(f)(“Special Cases”).
 On or before October 16, 2019, mem-
bers of the bench, bar, legislature, executive 
branch	or	public	may	file	with	the	clerk	of	the	
supreme court comments on the suggested 
amendments.  An original and one copy of all 
comments	shall	be	filed.		Comments	may	also	
be emailed to the court at: rulescomment@
courts.state.nh.us.
 To see the language of the amendments to 
the 2018 Supplemental Rules of the Supreme 
Court of New Hampshire for Electronic Fil-
ing please see Appendix A (attached).  To see 
the language of the proposed amendments to 
existing Supreme Court Rules, please see Ap-
pendices B through J (attached).
 The current rules of the New Hampshire 
state courts are available on the Internet at: 
http://www.courts.state.nh.us/rules/index.
htm.

Date:  September 25, 2019   
ATTEST: Eileen Fox, Clerk
Supreme Court of New Hampshire

u

 In accordance with Rule 39(2)(a)(2), the 
court appoints Hillsborough County Superior 
Court, Northern District, Clerk W. Michael 
Scanlon to the Committee on Judicial Con-
duct, to serve the remainder of a three-year 
term expiring July 1, 2022.  Clerk Scanlon is 
appointed to replace Maureen O’Neil, who is 
no longer working for the judicial branch.  

Issued:  September 26, 2019 
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire

u

 In accordance with Supreme Court Rule 
37(4)(a), the court appoints Attorney Dan-
iel Swegart, Attorney Amy Manchester, and 
Attorney Gilles Bissonnette to the Hearings 
Committee of the Attorney Discipline Sys-
tem, for three-year terms commencing Janu-
ary 1, 2020, and expiring December 31, 2022.

Issued:  October 2, 2019
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire  
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not object to the statements, that defense 
council might have had good reasons not to 
object, and that closing statements are not 
evidence. As such, the Court concluded that 
it was not plain error for the trial court not 
to act sua sponte to cure the prosecutor’s 
improper statements.

Gordon J. MacDonald, attorney general 
(Lisa L. Wolford, senior assistant attor-
ney general, on the brief and orally), for 
the State. Eric S. Wolpin, assistant appel-
late defender, of Concord, on the brief, and 
Christopher M. Johnson, chief appellate 
defender, orally, for the defendant. 

Zoning

Working Stiff Partners, LLC v. City of 
Portsmouth, No. 2018-0491
September 27, 2019
Affirmed

• Whether the trial court correctly upheld 
the city zoning board’s decision that the 
plaintiff corporation’s use of its property 
for short-term rentals was not permitted 
as a principal use in the zoning district in 
which the property was located.

•	 Whether	 the	 definition	 of	 “dwelling	
unit” contained in the city’s zoning or-
dinance was unconstitutionally vague as 
applied to the plaintiff. 

 The plaintiff owned a four-bedroom 
house in Portsmouth, which was not used 
as a primary residence by any person. The 
plaintiff offered the property for short-term 
rentals on online platforms such as Airbnb, 
advertising daily rates, that the property 
was suitable for family parties, wedding 
parties, or corporate stays, and that it could 
accommodate up to nine guests. The City 
wrote the plaintiff and informed it that such 

use was not permitted under the zoning or-
dinance, giving 10 days to cease and desist. 
Plaintiff appealed the order to the Zoning 
Board, which upheld the order after rehear-
ing. The plaintiff appealed the Board’s de-
cision to the trial court. The plaintiff also 
sought to enjoin further attempts by the 
City to regulate short-term rentals pursuant 
to	 the	 ordinance.	 The	 trial	 court	 affirmed	
the Board’s decision and denied injunctive 
relief. 
 The plaintiff’s central argument on ap-
peal was that the trial court erred in inter-
preting the ordinance as not permitting the 
short-term rental of the property as a prin-
cipal use. The Court held that the building 
was not utilized as a dwelling unit, that the 
use was transient in nature, and thus was 
properly interpreted. In considering the or-
dinance as a whole, the Court concluded 
that the plaintiff’s use of the property for 
daily rentals to paying guests constituted 
a “transient occupancy” similar to a hotel, 
motel, rooming house, or boarding house. 
Because the ordinance expressly excludes 
“such	transient	occupancies”	from	the	defi-
nition of a “dwelling unit,” the plaintiff’s 
use was not as a “dwelling unit.” 
	 The	 Court	 went	 on	 to	 find	 that	 the	
plaintiff’s challenge, as applied, failed be-
cause the plaintiff did not meet its burden 
to show that the ordinance did not provide 
plaintiff with a reasonable opportunity to 
understand that its conduct was not permit-
ted as a dwelling unit, or that the ordinance 
is so vague that it authorized or encouraged 
arbitrary or discriminatory enforcement. 

Boynton, Waldron, Doleac, Woodman & 
Scott, of Portsmouth (Christopher J. Fisch-
er and Francis X. Quinn on the brief, and 
Mr. Fischer orally), for the plaintiff. Robert 
P. Sullivan, city attorney, and Jane Ferrini, 
assistant city attorney, of Portsmouth, on 
the brief, and Mr. Sullivan orally, for the 
defendant. 

y At-a-Glance from page 35

Immigration Attorney

Manchester, NH    
Boston, MA    
Naples, FL    
Paris, France

800.717.8472       goffwilson.com

We are a regional and national immigration law practice located in Manchester, NH, 
with a global presence and a substantial client base. We are seeking an attorney with 
3 to 5 years experience. Although prior immigration experience is preferred, it is not 
required. The ideal candidate should have experience in a broad range of business 
visas and a track record of superior client relations. This is an excellent opportunity 
for a motivated attorney who wants to be part of a dynamic team while growing his 
or her own immigration practice. Compensation based on experience and portfolio. 
If you want to practice immigration law with people excited about what they do, 
please send resume and letter of interest in confidence to hiring@goffwilson.com.

POSITIONS AVAILABLE
STAFF ATTORNEY – New Hampshire Public Defender is 
seeking an experienced criminal defense attorney. Applicants 
must have a demonstrated commitment to indigent criminal 
defense and extensive practical experience. Applicants must 
be admitted to the New Hampshire Bar or be eligible for im-
mediate admission by waiver. Interested attorneys should 
submit a resume, a cover letter, and a law school transcript 
(unofficial acceptable) to our Recruiting Coordinator through 
the Employment Section/Current Legal Openings portal on 
our website (www.nhpd.org). 

ATTORNEY – Marsicovetere & Levine Law Group, P.C. is 
seeking an attorney with 0-4 years of experience to handle 
criminal and select civil litigation in their White River Junction 
office. The ideal candidate will be licensed to practice law in 
Vermont, have a strong academic background, and a dem-
onstrated interest in public interest law. Salary is dependent 
on experience. Please send cover letter, resume, writing 
sample, and references to Adam Hescock, Esq.(ahescock@
rivercitylawyers.com). All inquiries will be confidential.

SEEKING FULL-TIME ASSOCIATE ATTORNEY – Law 
firm in Lakes Region seeks an associate attorney primarily 
for criminal matters and domestic relations, with 0-3 years 
experience.  Associate must be admitted to practice in NH, 
have exemplary academic credentials, be self-motivated, 
ambitious and ready to assume responsibility. All replies held 
in strictest confidence.  Send confidential resume and salary 
requirements to: resumeD22@gmail.com.

ASSISTANT COUNT ATTORNEY – The Office of the Mer-
rimack County Attorney is seeking a highly motivated attorney 
to fill a full time Assistant Count Attorney position. Applicant 
must have Juris Doctor from an accredited law school and 
be a member in good standing with the NH Bar Association. 
Candidate should have at least 5 years experience litigating 
criminal cases in Superior and/or Circuit Courts. Felony cases 
preferred. Please send replies to: Donna Barnett, Office 
Manager, Office of the Merrimack County Attorney, 4 Court 
Street, Concord NH 03301, dbarnett@mcao.net.

ATTORNEY – This is an opportunity for an attorney who is 
looking to collaborate with others and work in an established 
elder law/estate planning law firm.  Qualifications include high 
self-motivation, strong work ethic and excellent communica-
tion skills. Our environment promotes balance and flexibility.  
Salary and benefits will be discussed at interview. Please 
e-mail resume: jholmes@curtinlawoffice.com. 

NH LAW FIRM SEEKS ATTORNEY with 5 or more years of 
experience in general civil practice areas with concentration 
on real estate, business, probate, estate planning, municipal 
matters as well as general civil and criminal litigation. NH 
and ME licensed preferred. The right candidate could have 
the unique opportunity of becoming a partner and eventually 
managing partner. No need for a book of business as the firm 
has a growing caseload in ME and NH. Send cover letter, 
resume, salary or career goals in confidence to: Attention 
Human Resources, Dewhurst Battles, PO Box 518, Conway, 
03818-0518 and email to tdewhurst@dewhurstlaw.com. 

REAL ESTATE PARALEGAL – Bosen & Associates, 
PLLC, is the Seacoast’s premier transactional law firm and 
is seeking a full-time real estate paralegal to join its team. 
The right candidate is experienced in a wide range of real 
estate matters including title work and policy preparation for 
both residential and commercial transactions. A minimum of 
5-7 years’ experience as a real estate paralegal is required. 
Bosen & Associates offers a very competitive salary, PTO, 
medical insurance and retirement benefits.  Please e-mail 
resume to Barbara Charrette, Administrator at bcharrette@
bosenandassociates.com.

ESTATE PLANNING/PROBATE LEGAL ASSISTANT – 
Upton & Hatfield has an opening for an experienced legal 
assistant with a primary focus on estate planning, trust and 
probate administration.  Excellent organizational, communica-
tion, and writing skills are essential, along with experience 
using Microsoft Office.  The successful candidate will be 
professional, fexible, and able to prioritize and work with 
multiple people. A minimum of 5 – 7 years of experience 
as a legal assistant is required. This is a full-time position.  
Upton & Hatfield benefits include annual leave time, medical 
insurance, short and long-term disability insurance and a 
retirement plan. Please email resume with cover letter and 
salary requirements to Pam Woodworth, Administrator at: 
hr@uptonhatfield.com.

FAMILY LAW PARALEGAL – Russman Law Offices - Exeter 
law firm seeks an experienced full-time family law paralegal to 
join our team immediately. The ideal candidate should have 
the ability to multi-task in a fast-paced and growing environ-
ment, and has familiarity in both the family law practice and 
with billable hours. Please forward your resume and cover 
letter to kphinney@russmanlaw.com. Salary commensu-
rate with experience.
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Drummond Woodsum Municipal Practice Seeks 2 Attorneys
 

Drummond	Woodsum,	a	regional	law	firm	with	offices	in	New	Hampshire	and	Maine,	seeks	
two	attorneys	 to	 join	 the	firm’s	municipal	 law	practice	 in	our	Manchester	or	Lebanon,	New	
Hampshire,	offices.	 	The	firm	 is	 seeking	an	experienced	municipal	 lawyer	with	at	 least	five	
years of relevant practice experience; laterals with additional years of experience are strongly 
encouraged	 to	 apply.	 	The	firm	 is	 also	 seeking	 an	 entry	 level	 associate	 attorney	 to	 join	our	
growing municipal practice.  
 
Attorneys hired will represent municipalities in a broad range of legal matters, including 
land use and real estate, contracts, regulatory issues, governance, taxation, litigation, and all 
other general municipal matters.  The ideal candidates will have strong legal and educational 
credentials, excellent research, writing and analytical skills, and will want to be part of a growing 
team of attorneys committed to providing local governments throughout New Hampshire with 
the highest level of legal services.
 
Drummond Woodsum is committed to providing resources for professional growth and 
development.  We offer mentorship and training, a collegial work environment, competitive 
salary	and	comprehensive	benefits,	family	friendly	policies	and	generous	retirement	benefits.		
 
To apply, please direct your letter of interest and resume to Darnell Filleul at dfilleul@dwmlaw.
com		All	inquiries	held	in	the	strictest	confidence.	No	phone	calls,	please.



www.nhbar.org          NEW HAMPSHIRE BAR NEWS OCTOBER 16, 2019 39

PRIMMER PIPER EGGLESTON & CRAMER PC, a regional law firm with offices in New 
Hampshire, Vermont, and Washington, DC, seeks an attorney to join the legal team in its 
Manchester, New Hampshire office.  The position requires 1 to 2 years’ litigation experience 
and will involve drafting discovery and motions, taking and defending depositions, and 
arguing motions before federal and state courts.  We are seeking candidates with strong 
academic credentials and excellent research, writing and analytical skills.

We offer a competitive salary, comprehensive benefits and a great work environment.  
Qualified candidates may submit letter of interest and resume by e-mail to careers@
primmer.com.

All inquiries are held in the strictest confidence.

Associate Attorney
Manchester Office 

ASSOCIATE ATTORNEY
Unique	 opportunity	 to	 join	 an	 established	Manchester	 law	 firm	 specializing	 in	
collections, insurance subrogation and related civil matters. The founding partner 
is retiring at the end of the year and we are searching for a full-time attorney with 
0-3 years experience whose responsibilities will include review and administration 
of	case	files	and	pleadings	as	well	as	appearances	at	court	for	pretrial	conferences,	
mediations, motions and similar hearings. This is an excellent opportunity to 
become	associated	with	a	 successful	 law	firm	 that	 recognizes	 the	 importance	of	
succession planning while maintaining the reputation and integrity it has earned 
throughout the State.

Letters of interest including a resume should be emailed to nsl@nslnh.com.

Manchester School District, SAU #37 
Chief, Legal and Policy Officer

Salary Range: $120,000.00 - $125,000.00
Reports to: Superintendent of Schools & Board of School Committee

Minimum Qualifications and Requirements: Juris Doctorate 
degree from an accredited institution and admission with good 
standing to the NH state Bar

Preferred Qualifications: Experience in Special Education Law 
or willingness to participate in training; 2-5 years law practice 
experience in Education, Policy, Contracts, Employment and/
or Labor law

Specific Core Function: To provide direct, full-time profes-
sional legal counsel, policy recommendations, and representa-
tion to the Superintendent, the staff, and the Board of School 
Committee on school district matters. Participate as a member 
of the Superintendent’s Cabinet.

Responsibilities of the Position: 
•  Prepares and conducts litigation and administrative law hear-
ings as directed by the Superintendent and as authorized by 
the Board of School Committee, including (but not limited to) 
the preparation of all pleadings and trial and appellate briefs, 
negotiation between parties, and the conduct of trial and hear-
ings at the level of original jurisdiction or on appeal, and all 
other court or hearing appearances in order to represent most 
effectively the interests of the school district as those interests 
or interpreted by the Superintendent.
•   Works closely with contract legal counsel in complex matters 
and insurance litigation.
•  Prepares and renders legal opinions upon request to the 
superintendent, the staff, and the Board of School Committee.
•   Prepares and reviews for the Board of School Committee all 
invitations to bid, legal contracts.
•   Prepares and reviews for the Board of School Committee all 
Board policies and procedures.
•   Advises the Board of School Committee in all matters of 
legal or technical nature relating to the interpretation of statutes, 
charters, ordinances, contracts, parliamentary procedures, etc.
•  Advises Board of School Committee in all staff contract 
negotiations.
•  Attends all meetings of Board of School Committee as 
required.
•  Provides legal assistance in the drafting of legal documents, 
rules and regulations, resolutions applications, and all other 
legal or quasi-legal papers upon request.
•  Maintains a current file of all legislation introduced in the state 
legislature and interprets the impact of such legislation on the 
interests of the school district.
•  Provides legal assistance in the drafting of state legislation 

proposed by the school district for presentation to the state 
legislature.
•  Prepares and represents the Board of School Committee 
in disciplinary proceedings commenced against tenured 
teachers, administrators.
•  Represents the Board of School Committee, as appropri-
ate, with respect to discipline and dismissal of teaching and 
non-teaching employees, including termination of probationary 
employees and related grievance and arbitration hearings.
•  Negotiates with certified bargaining units to arrive at a 
mutually satisfactory agreement on wages, hours, and work-
ing conditions of employees represented by the bargaining 
agreements.
• Interprets the powers and duties of the Board of School 
Committee in the administration of their statutory and consti-
tutionally authorized responsibilities.
•  Reviews investigations and advises the Superintendent on 
prospective discipline and contract implications.
•  Works closely with staff on special education compliance 
related matters.

Essential Physical Abilities:
•  Sufficient clarity of speech and hearing or other communica-
tion capabilities, with or without reasonable accommodation, 
which permits the employee to communicate effectively.
• Sufficient vision or other powers of observation, with or 
without reasonable accommodation, which permits the 
employee to review a wide variety of materials in electronic 
or hardcopy form.
•  Sufficient manual dexterity with or without reasonable 
accommodation, which permits the employee to operate a 
personal computer, telephone and related equipment.
•  Sufficient personal mobility and physical reflexes, with 
or without reasonable accommodation, which permits the 
employee to function within the general office environment.

Specified Length/Hours of Position: This is a non-affiliated 
full time position.

Evaluation: Evaluation of this position shall be by the Super-
intendent in conjunction with the Board of School Committee.

Application Procedure:  The Manchester School District 
uses the Applicant Tracking on-line application process. 
Please visit our website at www.mansd.org. Upload resume, 
cover letter, transcripts, and 3 hand-signed letters of reference 
written within 12 months of application.

Hillsborough County Attorney's Office
Full-time Attorney Positions Available 

Join an exciting team of professionals bringing justice to the public 
and supporting victims of crime in New Hampshire's largest county.

Represent the State of NH in criminal matters in the Manchester or 
Nashua office of the County Attorney. Effectively prepare and 
prosecute felony caseload.  Must have working knowledge of principles 
and rules of criminal law and the New Hampshire criminal justice 
system. Must be a member in good standing of the New Hampshire Bar 
Association, or able to waive in. Salary based on experience. Excellent 
benefits package. Mandatory criminal record check for new employees.  

Please send resume and cover letter to Office Manager Linda Vallee via 
email at lvallee@hcnh.org or visit our website at http://www.hcnh.org/ to apply 
online. EEO.

Litigation Associate 
Pastori | Krans, PLLC, an expanding law firm in Concord, NH, is seeking an  
associate to join our team of litigators. The successful candidate will have  
excellent oral and written communication skills, a strong work ethic, and enjoy 
working with a dynamic team in a fast-paced environment. The position  
requires NH bar admission and at least 1 to 2 years of experience. 

Pastori | Krans is committed to investing in our team’s professional growth and 
development, and provides excellent mentorship, training, and opportunities to 
work on sophisticated and challenging legal matters. We offer competitive  
compensation, employer-sponsored health insurance, a generous 401(k) match, 
cutting-edge technology, and a collegial work environment.  

Submit cover letter and resume to bfratus@pastorikrans.com. All inquiries are 
held in strict confidence. 

Do you like working with entrepreneurs? Are you interested in joining a 
collaborative and innovative legal practice? Cook, Little, Rosenblatt & 
Manson,	 p.l.l.c.	 is	 a	 highly-regarded	boutique	business	 law	firm	with	 an	
opening in its corporate practice group. Our ideal candidate has strong 
academic credentials and 2 - 5 years of sophisticated corporate experience. 
We offer competitive compensation, as well as a platform for you to develop 
client relationships, become involved with 
local organizations, work with high-growth 
businesses, and build your practice in a 
supportive and collegial environment.

To	learn	more	about	the	firm,	visit	our	website	
at www.clrm.com. To apply, please send your 
resume to Lisa Roy, Hiring Coordinator, at 
l.roy@clrm.com.

Corporate Associate
Purpose/Scope: 
Seeks justice with professionalism, excellence and 
pride, consistent with the New Hampshire Rules of 
Professional Conduct, American Bar Association and 
National District Attorney’s Association guidelines, as 
a criminal prosecutor with a concentration in Superior 
Court.

Essential Job Functions:
•  Acts as counsel for the State of New Hampshire in 

criminal matters.
•  Works closely with Victim/Witness Coordinators to 

ensure that all witnesses/victims are properly informed, 
prepared and supported throughout the prosecution 
process.

•  Drafts indictments, complaints and pleadings.
•  Researches pertinent case law, decisions and 

legislation.
•  Presents investigations and cases to the Grand Jury; 

Assistant County Attorney
Salary Range: $2,380.80 – $3,248.77

conducts Bench trials, Jury trials and all required 
hearings related to the assigned caseload.

Knowledge, Skills, and Abilities Required:
Juris Doctor from accredited law school.
3 years of experience in criminal prosecution, preferred.
Must be admitted into the New Hampshire Bar 
Association.

Submission Requirements: Employment application, 
resume and cover letter required.

Apply to: Department of Human Resources  
Email: careers@co.rockingham.nh.us

Mail or Drop off Applications to: Rockingham County 
Human Resources Department, 111 North Road, 
Brentwood, NH 03833. Applications can be found online 
at: rockinghamcountynh.org/careers. 
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ATTORNEY – For over sixty years, Winer and Bennett of Nashua has been a full-
service	law	firm	supporting	and	advocating	for	New	Hampshire	and	Massachusetts	
businesses and individuals. To help carry the legacy forward, we seek a lawyer 
with at least three years of experience to join our team.  If you are looking to serve 
an existing client base while also being encouraged and supported in developing 
your own practice, Winer and Bennett may be the place for you.  
 
Winer	 and	 Bennett	 offers	 competitive	 salary,	 benefits	 and	 a	 collegial	 work	
environment	 that	 allows	 for	 work/life	 balance	 and	 supports	 your	 professional	
growth.  Please submit any inquiries you may have as well as a resume to 
pliamos@winerbennett.com.

Business Attorney
Opportunity to join thriving Corporate and Commercial Practice 
with	a	medium-sized,	100-year	old	firm	in	the	heart	of	 the	Lakes	
Region.  Prefer minimum of 3-5 years Business Practice experience.  
Additional experience in Litigation, Real Estate or Estates and 
Trusts a plus.  

Work with attorney of 40 years experience.

Please forward resume and letter of interest to
Normandin, Cheney & O’Neil, PLLC

P.O. Box 575
Laconia, NH 03247-0575

or email to Amy Ogden, Comptroller, at aogden@nco-law.com

NH INSURANCE DEPARTMENT
ATTORNEY III

(ASSOCIATE ENFORCEMENT LEGAL COUNSEL)
US: NH: CONCORD

Position #41767, Labor Grade 30
Salary Range: $63,180.00-$90,772.50 

Typical Starting Salary Not to Exceed Step 5, $75,133.50

The New Hampshire Insurance Department is seeking a full-time attorney 
with litigation experience and familiarity with administrative law and civil 
enforcement proceedings. The responsibilities of this position include: prosecuting 
administrative enforcement actions against regulated entities and individuals; 
providing interpretation and enforcement of New Hampshire insurance statutes 
and administrative rules; collaborating with Enforcement Legal Counsel in 
executing investigation strategies; cooperating with the Insurance Department 
staff to identify and resolve alleged illegal misconduct in areas regulated by the 
Insurance Department; providing legal support and analysis to market conduct 
examinations teams and providing technical and drafting assistance for legislative 
proposals	 and	 administrative	 rules.	This	 position	 serves	 as	 staff	 advocate	 “first	
chair” at administrative proceedings against producers and adjusters and serves as 
assistant to Enforcement Legal Counsel in complex administrative proceedings. 

QUALIFICATIONS: J.D. from an American Bar Association recognized law 
school	and	five	years'	experience	in	the	active	practice	of	law.	

License/Certification:	Valid	 driver’s	 license	 and/or	 access	 to	 transportation	 for	
statewide travel. 

SPECIAL QUALIFICATION: Must be an active member of the New Hampshire 
Bar Association and in Good Standing.

Apply on line at: http://das.nh.gov/jobsearch/Employment.aspx

For further information please contact:
Hannah Woolsey

Human Resources Technician
Ins-Careers@Ins.nh.gov

603-271-4047
EOE

NH INSURANCE DEPARTMENT
ATTORNEY IV

(HEALTH LAW AND POLICY LEGAL COUNSEL)
US:NH:CONCORD

Labor Grade 32
Position #44144  

Salary Range: $69,088.50 - $98,962.50 
Typical Starting Salary Not to Exceed Step 5, $82,894.50

  
This position is responsible for achieving major medical insurance and managed care 
regulatory objectives of the Department by determining appropriate legislative and 
regulatory responses to changing market conditions and emerging regulatory issues.  
This position coordinates with federal regulatory bodies relating to health insurance 
coverage and provides legal counsel to all Department staff, including Consumer Services, 
Health Market Conduct, Tax, Financial Examinations, Licensing, Data Analytics, and 
Enforcement on all matters involving the regulation of health insurance and managed 
care.  This counsel represents the Department before the General Court, on special boards 
and commissions, at meetings of the National Association of Insurance Commissioners, 
and in other public forums.

QUALIFICATIONS: J.D. from an American Bar Association recognized law school and 
six years' experience in the active practice of law. 

License/Certification:	Valid	driver’s	license	and/or	access	to	transportation	for	statewide	
travel. 

SPECIAL QUALIFICATION: Must be an active member of the New Hampshire Bar 
Association and in Good Standing.

Apply on line at: http://das.nh.gov/jobsearch/Employment.aspx

For further information please contact:

Hannah Woolsey
Human Resources Technician

Ins-Careers@Ins.nh.gov
603-271-4047

EOE 

School Law Attorney - Manchester, New Hampshire
 
Drummond	Woodsum	&	McMahon,	 a	 regional	New	England	 law	firm	with	offices	 in	New	
Hampshire and Maine, is seeking an attorney with at least 5 years of experience to join the 
firm’s	education	and	school	law	practice	in	New	Hampshire.
 
The attorney will provide representation to public school districts throughout the state on a 
broad range of legal matters, including student rights and student discipline, public employment 
and labor, policy development, litigation, school safety, and compliance with state and federal 
laws and regulations. The ideal candidate will have strong legal and educational credentials, 
excellent research, writing and analytical skills, and a desire to be part of a team of attorneys 
committed to providing public school boards and administrators with the highest level of legal 
services. 
 
Drummond Woodsum is committed to providing resources for professional growth and 
development to its attorneys.  We offer mentorship and training, a collegial work environment, 
competitive	 salary	 and	 comprehensive	 benefits,	 family	 friendly	 policies,	 and	 generous	
retirement	benefits.		
 
To apply, please direct your letter of interest and resume to Darnell Filleul at dfilleul@dwmlaw.
com.		All	inquiries	held	in	the	strictest	confidence.	No	phone	calls,	please.
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The Office of the Attorney General is an Equal Employment Opportunity employer and does not discriminate on the basis of race, color,  
national origin, gender, age, sexual orientation, handicapping condition, and/or disability.  

For more information about the New Hampshire Department of Justice, please visit our website: www.doj.nh.gov. 

 

 

ATTORNEY, INVESTIGATOR & PARALEGAL 
POSITIONS AVAILABLE 

NEW HAMPSHIRE DEPARTMENT OF JUSTICE  
OFFICE OF THE ATTORNEY GENERAL  

 
      The New Hampshire Attorney General’s Office has a number of immediate openings in the Criminal and  
    Civil Bureaus. Join a collaborative and collegial network of dedicated public servants whose efforts support  
    the protection of New Hampshire citizens.  
 

    The ideal candidate for all attorney positions is a member of the New Hampshire Bar and possesses  
    outstanding academic credentials,  as well as strong analytical and writing skills.  Federal or state court    
    clerkship experience preferred. 
 

    Competitive salary and commensurate with experience. Benefits include health, dental, and life insurance. 
 

 

    Please send questions, cover letter and CV c/o Chief-of-Staff to: employment@doj.nh.gov or  
    at New Hampshire Department of Justice, 33 Capitol Street, Concord, NH 03301 

   
CRIMINAL JUSTICE  BUREAU ATTORNEY 
The Criminal Justice Bureau is responsible for the 
investigation and prosecution of significant crimes, 
including homicides, drug trafficking, financial crime, 
public integrity crimes, and Medicaid fraud. 

   
COLD CASE UNIT ATTORNEY 

The Cold Case prosecutor works closely with law 
enforcement to review and investigate unsolved 
homicide cases using modern forensic tools. This unit 
is ultimately responsible for the prosecution of these 
cases.  

   
CIVIL BUREAU ATTORNEY 

The Civil Bureau serves as counsel to the executive 
departments and agencies of State government, 
providing client counseling and advocacy before 
state and federal courts and in administrative 
proceedings. 

   
ELECTION LAW UNIT ATTORNEY 

The Department of Justice is responsible for 
investigating and prosecuting violations of New 
Hampshire’s election laws, in addition to regulatory 
enforcement of campaign finance and elections 
procedures and assisting local election officials and 
voters.   

   
APPEALS ATTORNEY 

The Department of Justice handles New 
Hampshire’s civil and criminal appeals statewide. 
Appeals Attorneys prepare briefs and conduct oral 
arguments in the New Hampshire Supreme Court. 

  CURRENT OPENINGS: 

 

PARALEGAL & INVESTIGATOR POSITIONS  
 

For more information, please contact: 
employment@doj.nh.gov or call 603-271-3655 
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y Classifieds from page 38

SURETY BONDS
Serving New England’s Lawyers Since 1899

•   Probate Bonds
•   Appeal Bonds
•   T.R.O. Bonds
•   Dissolve Lien Bonds
•   Bid, Performance & Payment Bonds
•   Fidelity Bonds

PHONE: 617-523-2935   FAX: 617-523-1707
www.aadority.com

A.A. DORITY COMPANY, INC.
262 Washington St., Suite 99, Boston, MA 02108

A.A.DORITY

603.226.4225
www.AppealsLawyer.net

Doreen Connor

Member of  
American  
Academy  
of Appellate  
Lawyers

dconnor@primmer.com

603.626.3304

Legal Bookkeeping Services
Remove the Worry of 

Legal Accounting

Janet MacGregor • 603.491.5905 • janmac1083@gmail.com

• QuickBooks         
• Billing 
• Payables     
• Payroll                  
• Trust Acct Management
• Financial Reporting
• Receivables
• Account Reconciliation

Earning Capacity Evaluations
Life Care Plans

Jack Bopp, MS, CRC
603.428.7383

www.RSArehabservices.com

LITIGATION LEGAL ASSISTANT
Orr & Reno is looking for an experienced, enthusiastic, and energetic legal secretary to join 
our litigation group. The successful candidate will possess a professional demeanor and 
exceptional organization, written and verbal communication skills. The ability to be flexible, 
multi-task and prioritize is required.  Must be detail-oriented, have superior computer skills 
(to include Microsoft Office Suite, Adobe, scanning and maintaining large, nuanced electronic 
files), be a team player and have the ability to work independently. This position supports 
multiple timekeepers.  A minimum of 3 – 5 years legal assistant experience is required.  This 
is a full-time, 40 hour per week position. 

Orr & Reno offers a competitive salary and benefits package, which includes medical, dental, 
life, 401(k), paid vacation, holidays and sick leave.

Please send resume and cover letter to: 

Orr & Reno, P.A. 
Attention: HR Coordinator 

PO Box 3550 
Concord, NH 03302-3550 

Fax: 603 223-9060 
Email: resumes@orr-reno.com (please send in Word format only) 

No phone calls please 

ARE YOU TIRED OF BILLABLE HOURS? 
ARE YOU MOTIVATED BY COMPLEX LEGAL PROBLEMS? 

RiverStone, a global insurance industry leader specializing in the acquisition and 
management of insurance portfolios, has created an Asbestos team tasked with 
changing the future of the national asbestos litigation through thoughtful, creative claim 
handling, litigation strategies, and system-wide initiatives.  RiverStone is looking for a 
Claims Analyst to join its Asbestos team. 
Prospective teammates should: 

 Be creative, effective advocates with excellent oral and written 
communication skills

 Be comfortable challenging the status quo for the better
 prefer to work in a collaborative, multidisciplinary team toward a common 

goal
Successful candidates will: 

 Negotiate directly with attorneys, policyholders, and co-carrier
representatives

 Observe and participate in court proceedings with defense attorneys
 Analyze and use data to drive better results 
 Evaluate complex coverage and liability issues that impact asbestos litigation
 Identify potential exposures to the company and report to senior-level

management on significant pending matters
 Devise and implement creative strategies aimed at improving long-term

results for all stakeholders, including policyholders, affiliate insurers, and 
injured claimants

 Receive individualized training to: 
o Develop skills and knowledge of the asbestos industry
o Understand and evaluate complex coverage issues
o Implement and integrate those skills to impact the course of

asbestos litigation

Experience in mass tort litigation or insurance coverage is preferred but not required. 
RiverStone offers an exceptional health benefits program, paid maternity leave, 
company matching 401K, tuition reimbursement, employee stock purchase plan and 
additional site specific perks (on site gym, yoga classes, personal trainer and more). 
For additional information, and to apply online, please visit www.trg.com/join-us. 

MAKE A DIFFERENCE IN THE LONGEST RUNNING, 
MOST COSTLY MASS TORT IN US HISTORY.

Litigation Assistant  
Rath, Young and Pignatelli, P.C. is seeking an experienced Litigation Assistant to support the 
litigation, intellectual property and regulatory attorneys.  The ideal candidate will have excel-
lent organizational skills, the ability to anticipate support needs, technology savvy and the 
ability to work collaboratively in a fast-paced environment and handle multiple projects con-
currently.  EXPERIENCE:  Bachelor’s degree preferred with 3 to 5 years experience as an 
Litigation Assistant.  See website at www.rathlaw.com for a detailed description of the posi-
tion.  Send resume and letter of interest to Diane J. Vlahos, Director of Operations, at 
djv@rathlaw.com.  The firm will not accept the submission of candidate resumes from search 
firms without a signed fee agreement with Rath, Young and Pignatelli, P.C. 

 
 
 
 

Rath, Young and Pignatelli, P.C. 
www.rathlaw.com 
Concord (603) 226-2600  Nashua (603) 889-9952  
Boston (617) 523-8080 Montpelier (802) 229-8050 

Discontinued road? 

Paul J. Alfano
603-226-1188

paul@alfanolawoffice.com

Paper street?

Class VI  
highway?

LEGAL ASSISTANT – Small firm in Concord area with focus 
on Trusts & Estates law seeks legal assistant. Responsibili-
ties include reception and office administration. Bookkeeping 
knowledge helpful. Potential for flexible hours. 401K Plan.  
Please reply to: law603nh@gmail.com.

PARALEGAL – PT/FT for Concord law firm.  Douglas, 
Leonard & Garvey, P.C. seeks candidates with experience in 
personal injury, excellent word processing and organizational 
skills and an ability to work independently.  Please send 
resume in confidence to denise@nhlawoffice or mail to 
Denise Ehmling, Douglas, Leonard & Garvey, P.C., 14 South 
Street, Concord, NH  03301.

WILL SEARCH
ANYONE WITH THE KNOWLEDGE OF a will for Donald J. 
Horty, 8/19/43-9/3/19, late of Gonic, NH. He was an employee 
of General Electric for over 30 years. Please contact Karen 
Jolicoeur, 603-669-5908.

FOR SALE
LEGAL FURNITURE, classic, seven-piece suite. Gently 
used. $950 o/b/o. Email Joseph Hummel for details and 
pictures. joseph@hummelcs.com.

Have you heard 
the latest…?

More than 
7,500 people 
receive the 
NHBA e‑Bulle-
tin each week. 
Are you on our list? Send your 
e-mail address to nhbainfo@
nhbar.org to subscribe. 
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18 Friday • 9:00 a.m. - 4:30 p.m.
Administrative Law: Handling Professional 
Licensing and Certification Disputes

• In Person • Webcast
• 360 min. credit
• Concord • NHBA Seminar Room

25 Friday • 9:00 a.m. - 4:30 p.m.
Developments in the Law 2019

• In Person 
• 360 min. including 60 min. ethics/prof.
• Manchester • DoubleTree by Hilton Downtown Manchester

30 Wednesday • 9:00 a.m. - 4:30 p.m.
Appellate Advocacy 2019

• In Person • Webcast
• 360 min. including 120 min. ethics/prof.
• Concord • NHBA Seminar Room

7 Thursday • 9:00 a.m. - 4:00 p.m.
Developments in the Law Video Replay

• In Person • Video Replay
• 360 min. including 60 min. ethics/prof.
• W. Lebanon • Fireside Inn

GUIDE
Continuing Legal Education

High Quality, Cost-Effective CLE for the New Hampshire Legal Community

October 
2019

CLE HIGHLIGHT

4 Ways to Register

nhbar.org/ 
nhbacle

Mail NHBA•CLE 
 2 Pillsbury St.  
 Suite 300 
 Concord, NH 03301

Phone (603) 715-EASY (3279)

Email cmoore@nhbar.org

Website www.nhbar.org/nhbacle

Calendar Overview

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!

8 Friday • 9:00 a.m. - 4:00 p.m.
Developments in the Law Video Replay

• In Person • Video Replay
• 360 min. including 60 min. ethics/prof.
• N. Conway • White Mtn. Hotel

14 Thursday • 9:00 a.m. - 4:00 p.m.
Developments in the Law Video Replay

• In Person • Video Replay
• 360 min. including 60 min. ethics/prof.
• Plymouth • Common Man Inn

15 Friday • 9:00 a.m. - 4:00 p.m.
Developments in the Law Video Replay

• In Person • Video Replay
• 360 min. including 60 min. ethics/prof.
• Portsmouth • Holiday Inn

4 Wednesday • 8:30 a.m. - 10:30 a.m.
Tips & Tools of Neutral Case Evaluation

• In Person • Webcast
• 120 min. 

• Concord • NHBA Seminar Room

5 Thursday • 9:00 a.m. - 4:00 p.m.
Developments in the Law Video Replay

• In Person • Video Replay
• 360 min. including 60 min. ethics/prof.

• Keene • Best Western Hotel

nhbar.inreachce.com

OCTOBER

Online CLE through 
NHBA•CLE allows you to take 
CLE whenever and wherever 

you have access to the internet.
Our most popular seminars are 

delivered right to your
desktop in streaming audio  

and video formats.
Convenience, quality programs 

and cost savings perfectly
fulfill your late night  

CLE cravings.

It’s wicked convenient CLE!

DECEMBER

All webcast registrations must be made online.

NHBA•CLE Club
2019-2020

Your ticket to QUALITY and  
VALUE in CLE Programming

Membership period 7/1/19 – 6/30/20

Membership Advantages
• ONLY $99 fee for full-day seminars, 

including materials and lunch.

• ONLY $85 fee for half  day and $65 fee for 
breakfast seminars including materials and 
refreshments

• Special low membership cost for new 
lawyers

For more information contact Cheryl Moore

(603) 715-3260 or email cmoore@nhbar.org

NOVEMBER
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NHBA•CLE

For more information go to nhbar.org/nhbacle

PROGRAM FACULTY 

Corey M. Belobrow, Program Chair/CLE Committee Member, Maggiotto, 
Friedman, Feeney & Fraas, PLLC, Concord

Christine S. Anderson, Ansell & Anderson, PA, Bedford
Thomas M. Closson, Jackson Lewis, PC, Portsmouth
Tracey G. Cote, Shaheen & Gordon, PA, Concord
Timothy A. Gudas, NH Supreme Court, Concord
Christopher M. Johnson, NH Appellate Defender Program, Concord
Gregory A. Moffett, Preti, Flaherty, Beliveau & Pachios, PLLP, Concord
Thomas J. Pappas, Primmer, Piper, Eggleston & Cramer, Manchester
William C. Saturley, Preti, Flaherty, Beliveau & Pachios, PLLP, Concord
Laura  Spector-Morgan, Mitchell Municipal Group, PA, Laconia
Roy W. Tilsley, Bernstein, Shur, Sawyer & Nelson, PA, Manchester

   Developments in  
   the Law 2019 

PROGRAM PRICING
SEMINAR FEE (pre-registered):  $219 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff;  
$249 Other/non-NHBA affiliated.  Walk-in on the day of the program is an additional $15.

 Check-in & continental breakfast begin @ 8:15 a.m. 
              DoubleTree by Hilton Downtown Manchester

 New Hampshire Practice

This annual CLE seminar is a must for all practicing New Hampshire 
attorneys. In a convenient one-day program format, this program 
offers a complete survey of important legal developments affecting NH 
practice. 

Friday 9:00 a.m. - 4:30 p.m.

Oct 25 360 min. credit.
incl 60 min. Ethics/Prof.

           In person

Video Replay Locations:

Fireside Inn, W. Lebanon
Thursday, November 7

White Mountain Hotel, N. Conway
Friday, November 8

Common Man Inn, Plymouth
Thursday, November 14

Holiday Inn, Portsmouth
Friday, November 15

Best Western, Keene
Thursday, December 5

NH Bar Association, Concord
Friday, February 7, 2020

 Can’t make the live program?
We will be coming to a location near you! 

As a member service, Video Replays of this program are being 
offered at various locations throughout the state!

NHMCLE

Don’t 
forget to 
Register!

VIDEO REPLAY (pre-registered):  $195 Registration; $99 NHBA•CLE CLUB Member.

   APPELLATE 
   ADVOCACY 2019

Wednesday 9:00 a.m. - 4:30 p.m. Webcast

Oct 30 360 min. credit
incl. 120 min. Ethics/prof.

           In person
NHMCLE

Featuring 
the entire 

NH Supreme 
Court!

NH SUPREME COURT

Hon. Gary E. Hicks, Senior Associate Justice

Hon. James P. Bassett, Associate Justice

Hon. Anna Barbara Hantz Marconi, Associate Justice

Hon. Patrick E. Donovan, Associate Justice

Hon. Robert J. Lynn, Chief Justice (Retired)

Whether you regularly appear before the NH Supreme Court, or 
only occasionally handle an appeal in that court, this is a must-see 
seminar. Hear the latest insights on brief writing, oral argument, 
motions practice, electronic filing, and preservation issues from 
faculty members who, together, have briefed and argued hundreds 
of appeals, along with the clerk and deputy clerk of the Supreme 
Court. 

A special discussion and Q&A panel with the entire NH Supreme Court, 
including recently retired NH Chief Justice Robert J. Lynn, Justices 
James P. Bassett, Patrick E. Donovan, Anna Barbara Hantz Marconi, 
and Gary E. Hicks will also be of importance to all practitioners.

Who Should Attend
Attorneys in civil or criminal practice who regularly appear before the 
NH Supreme Court or only occasionally handle appeals will benefit. 
Even litigators who don’t do appeals will benefit from insights into 
best practices for preservation of issues. This program is not offered 
annually – it was last presented in 2015 -- so don’t miss this rare 
opportunity.

FACULTY

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; $99 
NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  Walk-
in on the day of the program is an additional $15.

 Check-in & continental breakfast begin at 8:30 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Doreen F. Connor, Program Co-Chair, Primmer Piper Eggleston & Cramer, 
Manchester
Theodore M. Lothstein, Program Co-Chair, Lothstein Guerriero, PLLC, Concord
Eileen Fox, Clerk, NH Supreme Court, Concord
Timothy A. Gudas, Deputy Clerk, NH Supreme Court, Concord
Stephanie C. Hausman, NH Appellate Defender Program, Concord
Christopher M. Johnson, NH Appellate Defender Program, Concord
Daniel E. Will, NH Attorney General’s Office, Dept. Of Justice, Concord
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NHBA•CLE

For more information go to nhbar.org/nhbacle

BITE SIZE CLE
HOW YOU WANT IT.

Bite Size Pieces of 
CLE available at your 
convenience 

Take a 1 Hour or Less 
online program - anytime, 
anywhere!

GET YOUR

For more information please go to

 http://nhbar.inreachce.com/ 
and click on the “1-Hour or Less “Category.

Tune in on Tuesdays for our one hour webcasts.

Revised Uniform Fiduciary Access to Digital Funds Act
October 15 • 12-1:00 p.m.

When is it Time to Retire?
November 5 • 12-1:00 p.m.

Elections & The Laws Regulating Polling Places in NH
December 3 • 12-1:00 p.m.

Who Gets Fido in the Divorce?
January 21 • 12-1:00 p.m.
and more!

Be sure to visit our catalog for upcoming archived  
Learn@Lunch or 1-Hour or Less Programs. 

(Browse by Subject Matter from the CLE catalog home page.)

Virtual  
Learn@Lunch
Webcast SeriesLUNCHLUNCH

LEARNLEARN

Check out these recently added online 
seminars, now available in our catalog:

From NHBA•CLE

How to Help an Impaired Colleague: Navigating Rule 8.3
Original Program 10/1/19 
60 NHMCLE Ethics Minutes

Writing and Speaking to Win – Two Sessions
Original Program 9/27/19 
180 NHMCLE Minutes incl. 60 Ethics/Prof. Minutes for Writing to Win
180 NHMCLE General Minutes for Speaking to Win

Masters in Litigation – Two Sessions
Original Program 9/13/19 
180 NHMCLE General Minutes each

Carrying A Firearm in NH: The Basics
Original Program 9/10/19
60 NHMCLE Ethics Minutes

From Georgetown Law CLE:

Commerce Year Ahead (From the 2019 International Trade Update)
Original Program 3/8/2019 – 60 NHMCLE Minutes

Dark Web Investigations and Discovery
Original Program 11/6/2018 – 60 NHMCLE Minutes

These programs and much more can be found at 
nhbar.inreachce.com.

37th Annual Tax Forum

Wednesday 8:00 a.m. - 4:15 p.m.

Nov 20 410 min. Credit            In person
NHMCLE

PROGRAM PRICING
SEMINAR FEE (pre-registered):  $249* (per registrant)

 *Price includes continental breakfast, lunch, refreshments and written materials.

To Register go to NHSCPA.org

John E. Rich, Jr., Moderator 
McLane Middleton Professional Association

Plenary Sessions:

Federal Tax Update

Hot Topics in Mergers & Acquisitions

Blockchain and Cryptocurrency

Breakout Sessions:

Track I Track II

Foreign Reporting Gift & Sales to Intentionally 
Defective Grantor Trusts

A continuing education seminar for CPAs  
and Attorneys sponsored by the New Hampshire Society 

of CPAs and the New Hampshire Bar Association.

              Check-in & continental breakfast begin at 7:30 a.m.
              Grappone Conference Center, Concord
 

Co-sponsored by the NH Bar Association and the NH Society of CPA’s
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NHBA•CLE

For more information go to nhbar.org/nhbacle

Payment Method  

 Check enclosed  (make all payable to NHBA)          Please bill my       MasterCard       VISA    Discover    AMEX

              
 CREDIT CARD #      CVV CODE  EXP. DATE

  Name on Card     

          
    SIGNATURE 

Send with payment to: NHBA•CLE, 2 Pillsbury Street, Suite 300, Concord, NH 03301        
(please complete one form for each registrant)

Name __________________________________________________________________________________________________________________________ NHBA ID _____________________________

Firm/Organization __________________________________________________________________________________________________________________________________________________________

Address _________________________________________________________________________________________________________________________________________________________________

Phone _______________________________________________________________________________________   E-mail Address ______________________________________________________________

Check box if NHBA•CLE Club Member   

Seminar Title Date of Live Attendance Book Only DVD Purchase CD Purchase Fee

NHBA•CLE REGISTRATION FORM

 Billing Address (if different)

Address   

City State Zip 

19th Superior Court 
Judicial Forum

Friday 9:00 a.m. - 1:00 p.m. Webcast

Dec 6 210 min. credit 
incl. 60 min. Ethics/prof.

           In person
NHMCLE

PROGRAM PRICING
SEMINAR (preregistered): $169 NHBA Member; $99 NHBA•CLE CLUB Members; $219 Other/
non-NHBA affiliated.  Walk-in on the day of the program is an additional $15.

The Superior Court Judicial Forum has proved to be an outstanding 
opportunity for judges and lawyers to communicate directly on a wide range 
of issues affecting litigation practice.

The forum features presentations and moderated discussion by a panel of 
judges and YOU. 

Why you need to attend!

This program offers a chance to speak with judges and get candid responses; 
Great give and take atmosphere; Offers opportunity for questions on specific 
issues; Lively and interactive; Rare insights into thoughts and concerns of the 
bench; A pleasure to hear the judges perspective.

Faculty

Russell F. Hilliard, Program Chair/CLE Committee Member, Upton & Hatfield, 
LLP, Portsmouth

Hon. David A. Anderson, NH Superior Court Justice, Hillsborough County 
Superior Court-North, Manchester

Hon. Anna Barbara Hantz Marconi, NH Supreme Court Associate Justice, NH 
Supreme Court, Concord

Hon. Lawrence A. MacLeod, Jr., NH Superior Court Justice, NH Superior Court, 
Concord

Hon. Andrew R. Schulman, NH Superior Court Justice, NH Superior Court, 
Concord

 Check-in & continental breakfast begin at 8:30 a.m. 
               NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Tools & Tips of Neutral 
Case Evaluation (NCE)

Wednesday 8:30 a.m. - 10:30 a.m. Webcast

Dec 4 120 min. credit            In person
NHMCLE

PROGRAM PRICING
SEMINAR FEE (pre-registered):  $99 NHBA Member; $65 NHBA•CLE CLUB Members; $129 Other/
non-NHBA affiliated.  Walk-in on the day of the program is an additional $15.

This CLE will feature two judges who serve as evaluators, three attorneys 
who regularly participate in NCE, and the Alternative Dispute Resolution 
(ADR) coordinator for the Judicial Branch. They will discuss best practices for 
participating in NCE—from screening a case for appropriateness to preparing 
your client to using the time wisely—and will incorporate your questions 
throughout.  

The evaluators will highlight attorney behaviors that are effective or less 
effective at producing positive results in NCE. The evaluators will also address 
how best to utilize their expertise in a session. The attorneys will share 
preparation tips and discuss how they think differently about preparing for 
and participating in NCE compared to trial. 

The ADR coordinator will clarify any process questions and share tools 
available to NCE participants to maximize the value of their session.  

Who should attend?

Anyone who represents persons in family law matters.

Faculty
Sara B. Crisp, Program Co-Chair/CLE Committee Member, The Crisp Law Firm, 

PLLC, Concord
Heather S. Kulp, Program Co-Chair, NH Trial Court Center, Concord
Hon. Robert J. Foley, 7th Circuit-Rochester Family Division, Dover
Hon. Michael C. Mace, 2nd Circuit-Family Division, Lebanon
Crystal M. Maldonado, Devine, Millimet & Branch, PA, Manchester
Kevin P. Rauseo, Hamblett & Kerrigan, PA, Nashua

 Check-in & full breakfast begin at 8:00 a.m. 
               NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Attention Family Law Practitioners!
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NHBA•CLE

For more information go to nhbar.org/nhbacle

PROGRAM FACULTY 

Debra  Dyleski-Najjar, Program Chair/CLE Committee Member, Najjar 
Employment Law Group, PC, North Andover, MA

Debra W. Ford, Jackson Lewis, PC, Portsmouth

Christopher D. Hawkins, Devine Millimet & Branch, PA, Manchester

Michael Holt, NH Department of Health & Human Services, Concord

Eric E. Ivanov, Stonyfield, Londonderry

James P. Reidy, Sheehan Phinney Bass & Green, PA, Manchester

Kenji Saito, MD, Workplace Health, Augusta, ME

Patricia Tilley, NH Department of Health & Human Services, Concord

Clearing the Haze:  
Cannabis and CBD in the  

Workplace - Legal Issues, Ethical 
Issues, and Medical Update

PROGRAM PRICING
SEMINAR FEE (pre-registered):  $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff;  
$249 Other/non-NHBA affiliated.  Walk-in on the day of the program is an additional $15.

 Check-in & continental breakfast begin at 8:30 a.m. 
               NH Bar Association Seminar Room, Concord

 New Hampshire Practice

New Hampshire passed medical marijuana legislation in June 2013 which 
provides an exemption from criminal penalties for the therapeutic use 
of marijuana for “Qualifying Patients” with one of several enumerated 
medical conditions. The medical marijuana law has only recently gone 
into full effect, however. The Department of Health and Human Services 
began issuing Registry Identification Cards to Qualifying Patients 
on December 28, 2015. New Hampshire’s first medical marijuana 
dispensary opened in April 2016 in Plymouth, and a fifth dispensary 
recently opened.   Medical marijuana remains an illegal Schedule I drug 
under federal law, creating a conflict with state laws.   Under federal law, 
however, CBD was removed from Schedule 1 and can be consumed in 
many ways.  Yet, CBD is largely unregulated and a common food additive 
which can contain THC.   
  
This program will discuss employer’s options for dealing with employee 
use of marijuana and its derivatives, drug testing and “reasonable” 
accommodation, workplace “impairment,” as well as a discussion of 
worker’s compensation issues and whether insurer carriers are required 
to pay for medical marijuana and its derivatives.  The program also 
will include an ethics update for attorneys and lawyers relating to 
representation of clients in connection with marijuana and related 
products.

WHO SHOULD ATTEND?

Program is intended for all attorneys dealing with workplace drug 
policies, drug testing, and assessing “impairment” in the workplace 
who want a current understanding of recent developments in state 
and federal law, as well as in the medical literature with the increased 
potency of  weed available today.

Thursday 9:00 a.m. - 4:30 p.m. Webcast

Feb 13 360 min. credit.
incl 45 min. Ethics/Prof.

           In person
NHMCLE

 19th Annual Labor & 
Employment Law Update

Friday 9:00 a.m. - 4:30 p.m.

Mar 20 360 min. credit
incl. 60 min. Ethics/Prof.

           In person
NHMCLE

PROGRAM PRICING

SEMINAR FEE(preregistered): $219 NHBA Member; $159 Members admitted after 3/2017; $184 
NHBA Labor and Employment Law Section Members; $139 Paralegal, law office staff; $99 NHBA•CLE Club 
Members; $249 Other/non-NHBA affiliated. Walk-in on the day of the program is an additional $15.
VIDEO REPLAY: $195 NHBA Member; $99 NHBA•CLE CLUB Member.

This full day seminar will address cutting edge developments in 
employment and benefits law over the past year.    This year’s program 
will address significant developments in state and federal law which 
impact the workplace.  Topics include a Supreme Court update, 
developments in discrimination law,  developments in New Hampshire 
wage and hour and workers’ compensation law, and the current status of 
the FLSA White Collar Exemptions and other regulatory developments 
at the USDOL. The program will also address legislation, regulations 
and cases on the horizon.  All faculty members have extensive practical 
and teaching experience in the labor, employment and benefits law 
fields and are members of the New Hampshire Bar.   The program will 
include a networking luncheon as well as an ethics update on cyber 
security for law firms.

Who should attend?

This fast paced advanced program is designed as an update for 
attorneys with knowledge of labor, employment and benefits law. It 
will address recent updates in the law over the prior year.

PROGRAM FACULTY

Debra Dyleski-Najjar, Program Chair/CLE Committee Member, Najjar 
Employment Law Group, PC, North Andover, MA

Heather M. Burns, Upton & Hatfield, LLP, Concord
Lauren Simon Irwin, Upton & Hatfield, LLP, Concord
Jennifer Shea Moeckel, Cook, Little, Rosenblatt & Manson, pllc, Manchester
Richard C. Nelson, Devine, Millimet & Branch, PA, Manchester
Jennifer L. Parent, McLane Middleton Professional Association, Manchester
James P. Reidy, Sheehan, Phinney Bass & Green, PA, Manchester
Nancy Richards-Stower, Law Offices of Nancy Richards-Stower, Merrimack
Kevin W. Stuart, Bernard & Merrill, PLLC, Manchester
Marcie E. Vaughan, Employment Practices Group, Wellesley, MA
John R. Wilson, GoffWilson,  PA, Manchester

 Check-in & continental breakfast begin at 8:30 a.m.  
 Grappone Conference Center, Concord

 New Hampshire Practice

We are again hosting this program at a bigger facility 
to accommodate everyone. Sign up today!

Can’t be at the live program?  
You can still a13, 2020.  ttend and earn live credit!

18th Annual Labor & Employment Law Update Video Replay

Wednesday, May 13, 2020
9:00 a.m. - 4:00 p.m.

NH Bar Association Seminar Room, Concord
Check-in & continental breakfast begin at 8:30 a.m.

360 min. credit, incl. 60 min. Ethics/Prof.
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