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By Kathie Ragsdale

	 Tina	L.	Annis	finds	that	her	professional	and	non-
professional	lives	often	intersect,	whether	she’s	helping	
a	grieving	family	through	a	probate	proceeding,	volun-
teering	for	one	of	her	many	causes,	or	acting	in	commu-
nity	theater.
	 A	partner	in	the	Concord	firm	of	Annis	&	Zellers,	
Annis	focuses	on	estate	planning	and	probate	adminis-
tration,	and	has	been	advising	New	Hampshire	families	
for	 almost	 20	 years	 on	 matters	 ranging	 from	wills	 to	
special	needs	trusts	for	the	disabled.
	 “I’ve	had	a	few	probate	cases	where	people	have	re-
ally	experienced	traumatic	grief	in	their	family	and	our	
office	has	been	able	to	really	help	them,”	she	says	of	her	
most	memorable	work.	“People	come	in	really	grieving	
and	overwhelmed	after	the	loss	of	a	family	member	and	
they’ve	got	all	this	paperwork.
	 “Those	are	some	of	my	gladdest	moments,	to	help	a	
family	through	something	like	that.”

	 Such	 experiences	 have	 also	
informed	 her	 volunteer	 work,	
including	 the	 several	 years	 she	
worked	 for	 the	Walk	 to	 End	Al-
zheimer’s	 when	 it	 was	 held	 in	
Concord,	before	the	event	moved	
to	Manchester.
	 “With	 so	many	 of	 the	 fami-
lies	 I’ve	 worked	 with,	 I’ve	 seen	
the	effects	of	it,	which	are	devas-
tating,”	Annis	says	of	the	disease.
	 Likewise,	 she	 brings	 to	 the	

workplace	some	of	her	 talents	as	a	community	 theater	
actor	—	an	avocation	she	says	she	pursues	“as	often	as	I	
can.”	
	 Annis	worked	on	the	fundraising	committee	of	Con-
cord’s	Red	River	Theatres	for	years,	and	has	appeared	
as	Mrs.	Cratchit	in	the	Hatbox	Theatre’s	production	of	

PRACTITIONER PROFILE

Annis Shines in Spotlight — 
On & Off Stage
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TechConnect	
Launches	

September	25

Bar’s Legislative 
Advocacy in 

Review

By George Moore
NHBA Executive Director

	 The	TechConnect	consulting	program,	a	new	mem-
ber	service	 run	and	 funded	by	 the	New	Hampshire	Bar	
Association,	is	set	to	go	live	at	8:30	a.m.	on	Wednesday,	
September	25.	
	 This	first-of-its-kind	member	benefit	offers	NH	Bar	
members	 the	 opportunity	 to	 consult	 with	 the	 Affinity	
Consulting	Group,	nationally	known	for	their		legal	tech-
nology	expertise,	about	making	cutting-edge	legal	tech-
nology	work	for	solo	practices	and	law	firms.
	 As	I	set	out	last	month,	any	member	can	access	this	
service	through	the	NHBA	website	and	email	a	question	
or	set	up	a	one-on-one	30-minute	consultation	with	one	of	
our	Affinity	consultants.

TECHCONNECT continued on page 20

An NHBA Member Benefit

By Anna Berry

	 Two	of	the	bills	supported	by	the	New	Hampshire	
Bar	 Association’s	 legislative	 advocacy	 efforts	 were	
signed	into	law	by	Governor	Chris	Sununu	in	June.	But	
the	 accomplishments	 of	 the	 2019	 legislative	 session	
have	been	overshadowed	by	the	stalemate	between	the	
governor	 and	 the	 Democrat-controlled	 legislature,	 ac-
cording	 to	 attorney	 John	Macintosh,	 the	Bar	Associa-
tion’s	legislative	representative	at	the	Statehouse.
	 “The	 biggest	 story	 is	 that	 Governor	 Sununu	 has	
vetoed	more	bills	 than	any	other	governor	 in	history,”				
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Meet	Your	2019-2020	NHBA	President:
Edward	D.	Philpot	Jr.	

 At	the	Bar’s	Annual	Meeting	in	June,	
the	 President’s	 gavel	 was	 passed	 from	
David	W.	McGrath,	 of	 Sheehan	 Phinney	
Bass	&	Green,	 to	Edward	D.	Philpot	 Jr.,	
a	solo	practitioner	for	27	years	and	former	
Belknap	 County	 Bar	 President. Philpot	
outlined	 how	 his	 term	 as	 President	 will	
focus	 on	 expanded	 communication	 of	
NHBA	member	 benefits	 and	 implement-
ing	 more	 technology	 assistance	 services	
for	members,	as	well	as	a	greater	focus	on	
Law	Related	Education	programming.	In	a	
conversation	with	the	Bar News,	he	shared	
more	about	his	vision	for	the	Bar,	his	sur-
prising	first	profession,	and	the	challenges	
of	being	a	solo	practitioner.

Bar News: What was your path to the 
legal profession? Are you a New Hamp-
shire native?
	 Philpot:	 I	 am	 not	 a	 New	Hampshire	
native.		I	am	originally	from	New	Jersey.	
I	 left	New	Jersey	and	moved	 to	Concord	
in	 1984	 to	 attend	 law	 school	 at	 Franklin	
Pierce	Law	Center.
	 The	 law	 is	 my	 second	 profession.	
I	 graduated	 from	 a	 military	 preparatory	
school	in	1976.	I	had	a	great	education,	but	
did	not	have	a	path	mapped	out	for	myself,	
so	I	followed	my	father	into	the	construc-
tion	industry.	I	was	apprenticed	as	a	mason	
in	1977	and,	as	part	of	my	apprenticeship,	
I	was	required	to	take	a	minimum	number	
of	college	classes.	In	doing	so,	I	met	some	
inspiring	teachers	and	fellow	students	and,	

while	 working	 full	
time,	 I	 completed	
an	 Associate’s	 de-
gree	in	1982.	I	then	
continued	 on	 to	
complete	my	Bach-
elor’s	degree	in	his-
tory	 in	 1984	 while	
still	working	 in	 the	
building	trades.
	 Law	 school	
was	 not	 my	 origi-
nal	intention,	nor	was	it	a	conscious	goal	
when	I	started	in	college.	A	combination	of	
factors	drew	me	there.	First,	my	path	was	
made	easier	by	being	close	to	my	cousin,	
Jeffrey	 (also	 a	 New	 Hampshire	 lawyer).	
He	was	 very	 helpful	 and	 encouraging	 to	
me	when	I	made	my	decision	to	go	on	to	
law	school.	I	also	met	professors	and	fel-
low	students	at	Rutgers	who	helped	shape	
my	direction.	My	union	involvement	and	
involvement	in	politics	during	the	late	70s	
and	80s	was	a	factor	as	well.	
	 Once	 I	was	 in	 law	 school,	my	wife,	
Dianne,	 was	 a	 constant	 source	 of	 confi-
dence	and	inspiration	for	me	while	I	was	
working	my	way	through	school.	

How did you become involved with the 
board of Governors of the New Hamp-
shire Bar Association?
	 I	 have	 always	 felt	 that	 community	
service	and	collaborative	interaction	with	
other	 attorneys	 were	 an	 extremely	 re-

warding	 aspect	 of	my	professional	 life.	 I	
am	 a	 past	 Governor	 of	 the	 NH	Associa-
tion	 for	 Justice	 (then	known	as	NH	Trial	
Lawyers	Association),	 I	have	served	as	a	
school	 board	 member,	 County	 Commis-
sioner,	 and	 on	 various	 non-profit	 boards.	
I	coached	several	youth	sports	 teams	and	
have	 been	 actively	 involved	 in	 activities	
in	 my	 community	 since	 coming	 to	 New	
Hampshire.	Being	a	Board	member	of	the	
Bar	Association	fit	my	philosophy	of	giv-
ing	 back	 to	my	 community	 and	my	 pro-
fession	and	was	a	logical	extension	of	my	
earlier	 involvement	 on	 various	Bar	 com-
mittees.

What do you find most rewarding and 
most challenging about your current 
practice?
	 My	 current	 practice	 is	 a	 robust	 trial	
practice,	 focused	 on	 civil	 litigation,	 per-
sonal	 injury,	 business	 law,	 and	 construc-
tion	law.	I	also	mediate	and	arbitrate	cases	
around	 the	 region	 (mainly	 New	 Hamp-
shire,	 Vermont,	 Maine	 and	 occasionally	
Massachusetts).	As	a	solo	practitioner,	this	
keeps	me	pretty	busy!
	 Of	 course,	 my	 biggest	 challenge	 is	
managing	my	time	and	my	practice	so	that	
I	can	best	serve	my	clients	and	still	have	
time	 for	 my	 family	 and	 myself.	 The	 re-
wards	are,	however,	manifest.	
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Vickie M. Bunnell Award for 
Community Service

	 Instituted	in	1998	to	honor	the	memory	
of	Vickie	M.	Bunnell,	“A	Country	Lawyer,”	
and	to	applaud	the	community	spirit	that	is	
a	hallmark	of	our	profession,	this	award	is	
presented	to	an	attorney	from	a	small	firm	
(four	or	fewer	attorneys)	who	has	exhibited	
dedication	and	devotion	to	community	by	
giving	 of	 their	 time	 and	 talents,	 legal	 or	
otherwise.

Distinguished Service to the 
Public Award

	 This	award	is	presented	to	the	nominee	
who	best	exhibits	service	to	the	public	on	

behalf	of	the	administration	of	justice.	
 
Outstanding Service in Public Sec-

tor/Public Interest Law Award
	 This	award	 is	presented	 to	a	member	
of	the	New	Hampshire	Bar,	or	an	organiza-
tion	employing	eligible	members,	who,	at	
the	 time	of	 the	 nomination,	 have	 at	 least	
five	years	of	 service,	up	 to	 and	 including	
the	time	of	the	nomination,	in	government	
service,	military	service,	law	enforcement,	
public	interest	law	services	(including	pros-
ecution,	public	defense,	legal	advocacy	in		
low-income	communities	or	for	individuals	
with	disabilities	at	a	nonprofit	organization),	
or	 at	 an	 organization	 that	 is	 described	 in	

section	501(c)(3)	of	 the	 Internal	Revenue	
Code	 of	 1986	 and	 exempt	 from	 taxation	
under	section	501(a)	of	such	Code.	Qualified	
individuals/organizations	may	be	nominated	
more	than	once.	The	nomination	form	can	
be	 found	 at	www.nhbar.org/wp-content/
uploads/Public-Sector-Award-Nomina-
tion-Form.pdf.

	 All	 nominations	 should	be	 submitted	
by	November	22	to:		NHBA	MYM	Award,	
2	Pillsbury	Street,	Suite	300,	Concord,	NH	
03301-3502	 or	 email	Allison	Borowy	 at	
aborowy@nhbar.org.	 The	Awards	will	
be	 presented	 at	 the	Midyear	Membership	
Meeting,	February	20,	2020

Call for Midyear Meeting Award Nominations

PHILPOT continued on page 6
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	 On	August	14,	Lawline	was	hosted	
once	again	by	Wescott	Law	in	Laconia.		
Over	30	calls	were	taken	on	a	variety	of	
topics,	with	family	law	and	landlord/ten-
ant	law	being	the	most	popular.
	 The	 Bar	 would	 like	 to	 thank	 at-
torneys	 Rod	 Dyer,	 Shawna	 Bentley,	
Kathrine	 Lacey,	 Allison	 Ambrose,	 and	
support	 staff	member	Camie	Bailey	 for	
volunteering	their	time	for	this	very	im-
portant	public	service.	Wescott	Law	has	
hosted	LawLine	 every	year	 for	 over	 15	
years,	and	their	consistent	participation	is	
greatly	appreciated.
	 The	Lawyer	Referral	Service	 refers	
many	clients	to	Lawline	who	do	not	have	

easy	 access	 to	 an	 attorney	 for	 a	 quick	
question,	 and	 we	 are	 very	 thankful	 the	
volunteer	 Lawline	 attorneys	 are	 able	 to	
assist	 these	clients.	We	hear	 from	many	
clients	 the	 next	 day	 complimenting	 the	
attorneys	for	taking	the	time	to	listen	to	
their	concerns	and	explain	the	law.	
	 We	are	still	 looking	to	fill	dates	for	
2020.	If	you	are	interested	in	volunteer-
ing	for	Lawline,	please	contact	SVerma-
cy@nhbar.org.	It	is	always	held	the	sec-
ond	Wednesday	of	each	month	from	6-8	
p.m.	and	 is	a	great	way	 to	network	and	
meet	others	in	your	profession!		We	have	
the	 months	 of	 February,	 March,	 April,	
October	and	December	open	in	2020.	

L-R: Wescott receptionist Camie Bailey, attorney Allison Ambrose and attorney Kathrine Lacey.

 Bar Scene

Congratulations to the new members of the New Hampshire Bar Association sworn in at the NH 
Supreme Court on September 4.

NHBA Thanks Wescott Law

Department of Education attorney Diana Fenton (right) began a Backpack Drive in 2016 in order to 
distribute the backpacks to students in need across the Granite State. Pictured at the Department 
of Education last month, Commissioner Frank Edelblut (left) closed out the 4th Annual Backpack 
Drive by announcing that this year’s drive set a new record of 600 backpacks collected.

This masterpiece of mid-century modern design is being offered for sale with all 
original furnishings and fixtures. Evaluated to be in “remarkably good condiion” by the
Frank Lloyd Wright Building Conservancy, the Kalil House has been held by the family
since it was built in 1955. It is a prisine example of Frank Lloyd Wright’s Usonian 
Automaic style of architecture and enjoys many classic Wright features: rich
mahogany paneling, radiant concrete floors, dramaic sunken fireplace, and more.
SSituated on a beauifully landscaped double lot, it also includes a detached studio. 
Nestled in Manchester’s North End, just three doors down from Wright’s Zimmerman
House owned by the Currier Museum, this living work of art is close to restaurants, 
galleries & New Hampshire’s seacoast, yet less than an hour from Boston, making it a
perfect residence, summer home or corporate retreat. Offered at $850,000.
          For more informaion on this unique and rare opportunity please visit 
                  paulamaringroup.com or call Paula Marin at c:603/770-5162 

                     Keller Williams Metropolitan o:603/925-2992 Newhome4u@comcast.net
          117 Heather Street, Manchester, New Hampshire 

Frank Lloyd Wright’s Toufic H. Kalil House

The NH Bar Association’s Environmental & Natural Resources Law Section met on September 11 at 
the Bar Center to hear from speaker D. Maurice Kreis, New Hampshire’s Consumer Advocate. Kreis 
and his staff represent the interests of residential utility customers before the NH Public Utilities 
Commission and elsewhere. To learn more about upcoming section meetings, visit www.nhbar.org.
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Opinions

By Russ Hilliard

	 The	policymaking	body	of	the	Ameri-
can	 Bar	Association	 is	 its	 House	 of	 Del-
egates,	 comprising	 almost	 600	 members	
from	every	area	of	the	country	and	practice.	
	 New	 Hampshire	 currently	 has	 four	
members	 of	 the	 House:	 Jennifer	 Parent	
serves	as	the	New	Hampshire	Bar	Associa-
tion	 delegate;	 Andrew	 Hamilton,	 recently	
replaced	by	Heather	Cherniske,	 the	young	
lawyer	delegate;	Ruth	Kleinfeld	represents	
the	 Senior	 Lawyers	 Division;	 and	 I	 cur-
rently	serve	as	the	state	delegate	(elected	by	
ABA	members	in	New	Hampshire).
	 The	House	meets	twice	a	year,	the	most	
recent	 annual	 meeting	 being	 held	 in	 San	
Francisco	 last	month.	The	session	 lasted	a	
day	 and	 a	 half,	 and	 dealt	 with	many	 pro-
posed	resolutions,	a	number	relating	to	im-
migration	law	and	procedures.	Other	policy	
recommendations	related	to	marijuana	law,	
free-speech	on	campus,	and	pay	equity.
	 There	were	also	three	access-to-justice	
related	 measures:	 a	 resolution	 encourag-
ing	online	providers	of	legal	documents	to	

adopt	the	ABA	Best	
Practice	 Guidelines	
for	 Online	 Legal	
Document	 Provid-
ers;	 another	 calling	
for	 legislation	 to	
ensure	 equal	 access	
to	justice	for	Ameri-
cans	 living	 in	 rural	
areas	 by	 ensuring	
proper	 broadband	
access	 throughout	
the	United	States;	and	a	third	asking	courts	
and	other	stakeholders	to	review	cell	phone	
policies	 in	courthouses	 to	balance	security	
risks	with	meaningful	access	to	the	judicial	
system,	particularly	for	those	who	are	self-
represented	or	of	lower	income.
	 There	was	 a	 resolution	 related	 to	 the	
definition	of	consent	in	sexual	assault	cases	
that	drew	 intense	 interest	 from	around	 the	
country,	including	a	visit	to	the	meeting	by	
Mike	Iacopino,	a	distinguished	criminal	de-
fense	lawyer	from	Manchester,	on	behalf	of	
the	New	Hampshire	Association	of	Crimi-
nal	Defense	lawyers.	Ultimately,	the	House	

ABA House of Delegates Tackles Access-to-Justice Related Measures

decided	 to	 postpone	 action	 indefinitely	 on	
the	proposed	resolution	to	permit	the	inter-
ested	parties	 to	come	up	with	a	 resolution	
that	could	be	supported	by	all.
	 With	respect	to	pay	equity,	one	resolu-
tion	urged	employers	of	 lawyers	 to	 imple-
ment	and	maintain	policies	and	practices	to	
close	 the	compensation	gap	between	simi-
larly	situated	male	and	female	lawyers,	and	
another	 urged	 legislation	 to	 provide	 stron-
ger	 remedies	 and	 protections	 against	 pay	
discrimination	based	on	any	prohibited	clas-
sification.
	 A	complete	summary	of	all	of	the	reso-
lutions	and	actions	may	be	found	at	www.

americanbar.org/content/dam/aba/ad-
ministrative/house_of_delegates/daily-
journals/2019-annual-daily-journal.pdf.
Please	 let	 me	 know	 of	 any	 comments	 or	
questions.

A member of Upton & Hatfield since 1980, 
Russ Hilliard is one of the state’s four del-
egates to the American Bar Association’s 
House of Delegates. He is a past president of 
the New Hampshire Bar Association and the 
New England Bar Association, and a past 
chair of the New Hampshire Bar Founda-
tion. Hilliard can be contacted at rhilliard@
uptonhatfield.com.  

Editor’s Note: This article was originally 
published by the New Hampshire Business 
Review on August 16 and reprinted here 
with permission.

By Brad Cook

	 Now	 that	 a	 month	 or	 so	 has	 passed	
since	the	Executive	Council	rejected	Gov-
ernor	 Sununu’s	 nomination	 of	 Attorney	
General	 Gordon	 MacDonald	 to	 be	 chief	
justice	 of	 the	 New	 Hampshire	 Supreme	
Court,	 I	 shall	 venture	 a	 few	 observations	
about	the	process.
	 In	fairness,	readers	should	know	that	I	
was	a	signatory	to	a	letter	from	100	or	so	
New	Hampshire	 attorneys,	 including	 past	
and	present	Supreme	Court	 Justices,	who	
supported	MacDonald’s	nomination.
	 It	 was	 clear	 from	 the	 outset,	 and	 no	
one		questioned,	 the	 integrity,	 education,	
ability	or	quality	of	the	nomination,	from	a	
personal	point	of	view.	Gordon	MacDonald	
enjoys	 a	 stellar	 reputation	 as	 an	 attorney,	

and	has	done	a	fine	job	as	attorney	general.	
A	New	Hampshire	native,	Dartmouth	Col-
lege	 and	 Cornell	 University	 Law	 School	
graduate,	MacDonald	has	represented	ma-
jor	clients	in	sensitive	and	important	cases,	
with	distinction.	He	was	confirmed	unani-
mously	as	attorney	general	and	has	not	had	
criticism	in	that	role.
	 So	why	 oppose	 his	 nomination?	The	
three	Democratic	members	 of	 the	Execu-
tive	Council	gave	various	reasons,	and	the	
buzz	on	the	internet	in	opposition	to	Mac-
Donald	repeated	the	themes.	He	worked	for	
Gordon	Humphrey,	two-term	U.S.	senator,	
accused	 of	 being	 an	 “extremist.”	 Hum-
phrey,	 elected	 twice	 to	 the	 Senate,	was	 a	
conservative	senator,	but	a	young	attorney	
working	for	him	should	not	be	assumed	to	
agree	 with	 all	 his	 views	 for	 all	 time.	 In-
deed,	Thomas	Burack,	former	Department	
of	Environmental	Services	 commissioner,	
often	accused	of	being	 too	 liberal,	started	
out	working	for	Humphrey	as	well.
	 He	 represented	 the	 Roman	 Catholic	

Church	 and	 other	
clients	 people	 may	
disagree	 with.	 (Me	
too!)	Attorneys	rep-
resent	 clients	 to	 the	
best	 of	 their	 abili-
ties,	 and	 criticiz-
ing	 them	 for	 those	
whom	 they	 have	
represented	 is	 fool-
ishness.
	 He	 was	 a	 del-
egate	 for	 Marco	 Rubio	 in	 the	 last	 GOP	
primary.	 This	 is	 an	 interesting	 criticism,	
leveled	 by	 a	 councilor,	 Andy	 Volinsky,	
who	 was	 a	 delegate	 for	 Bernie	 Sanders,	
who	could	be	accused	of	being	more	ex-
treme	than	Rubio.	Of	course,	confirmation	
for	life	on	the	court	is	different	from	being	
elected	 to	 the	 council,	 but	 the	 irony	 still	
exists.
	 It	 is	 presumed	 he	 was	 nominated	 to	
take	 positions	 in	 line	 with	 those	 of	 the	
GOP,	especially	on	abortion	rights.	Assum-

Assessing the MacDonald nomination fallout
While there were legitimate concerns about the nominee, opponents’ criticism was suspect

ing	anyone	knows	how	a	nominee	will	vote	
on	any	issue	or	case	that	may	come	before	
the	 court,	 and	voting	 on	 that	 assumption,	
is	suspect.	MacDonald	said,	as	others	have	
before	him,	that	his	job	as	a	judge	is	differ-
ent	from	other	jobs	he	has	had	in	the	past,	
and	 he	 would	 have	 to	 respect	 precedent,	
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SHARENTHOOD continued on page 19

By Leah Plunkett

Editor’s Note: This 
exclusive excerpt of 
“Sharenthood” is 
provided courtesy 
of MIT Press to Bar	
News readers. All 
citation informa-
tion for the excerpt 
is available online 
in the open access 
version of the book. 
	 Here’s	 the	 basic	 equation	 for	 both	
commercial	 and	 noncommercial	 sharent-
ing.	 Parents	 are	 inviting	 in	 a	 wide	 and	
uncontainable	 audience	 whose	 members	
may	 lack	 any	 actual	 connection	 to	 the	
family	or	 children.69	Parents	 are	holding	
out	their	child’s	actions	as	authentic,	elid-
ing	their	own	role	as	creator.	And	parents	
are	giving	their	child	a	part	that	bears	his	
name,	 that	 lives	 in	his	house,	 and	 that	 is	
understood	by	the	child	to	be	him.	At	some	
point,	he	will	likely	become	aware	of	the	
viewing	public’s	reaction	to	this	portrayal.	
Regardless	of	any	explicit	financial	stakes	
in	the	commercial	realm,	there	is	likely	to	
be	a	“life	 imitates	art	 imitates	 life”	cycle	
that	develops	in	which	the	child’s	choices,	
experience	 of	 the	 world,	 and	 felt	 sense	
of	self	are	filtered	through	the	sharenting	
lens.
	 What	 do	 you	 think	 that	 children’s	
and	 adolescents’	 sense	 of	 self	 should	 be	
worth?	Would	you	 farm	your	kids	out	 to	
a	warehouse	to	work	for	free	so	you	could	
get	all	 the	DVDs	you	want?	Clearly	not.	
So	why	are	you	comfortable	sharing	their	
toilet-training	 dilemmas	 online	 to	 gener-
ate	revenue	for	your	sharenting	enterprise	
or	 in	exchange	for	ostensibly	 free	access	
to	all	the	social	media	services	you	could	
want?	And	why	does	our	legal	system	let	
you	make	these	choices?	
	 The	law	provides	superprotection	for	
parents’	 decision-making	 authority	 over	
their	 children’s	 lives	 and	 futures.5	 The	
assumption	is	 that	parents	are	 in	 the	best	
position	 to	 make	 choices	 for	 their	 kids	
and,	thus,	that	protecting	parental	control	
protects	kids	too.	The	family	unit	is	treat-
ed	 as	 inherently	 private6—a	 safe	 space	
where	 kids	 can	 be	 the	 parents	 of	 their	
adult	selves.	Parents	get	to	decide	who	en-
ters.	They	also	get	to	determine	(more	or	
less)	the	activities	kids	engage	in	outside	

of	the	home.	And	they	get	to	decide	which	
intimate	 information	 about	what	happens	
in	the	home	gets	shared	outside	the	home.	
The	law	assumes	that	they	will	do	a	good	
job.7 
	 The	government	gets	 involved	 in	 fa-
milial	decision	making	only	if	 the	family	
breaks	 down	 through	 abuse,	 divorce,	 or	
similar	circumstances.8	Nongovernmental	
third	 parties,	 like	 private	 companies,	 are	
allowed	into	the	family	fold	only	by	invi-
tation.	 There	 aren’t	 any	 realistic	 circum-
stances	in	which	a	nongovernmental	third	
party	could	lawfully	force	entry.9	Parents	
are	supposed	to	stand	sentry	over	the	cas-
tles	that	are	their	homes.	
	 But	 kids	 today	 no	 longer	 live	 in	 a	
world	 of	 brick-and-	 mortar	 places	 with	
definite	boundaries.	This	transition	marks	
the	 fundamental	 change	 of	 our	 digital	
world.10 It	may	well	account	for	some	of	
the	 so-called	 helicopter	 parent	 phenome-
non11	that	has	developed	as	the	privileged	
set	 tries	 to	 extend	 the	 brick-and-mortar	
boundaries	of	Tom	Sawyer’s	America.	
	 Wireless	 tech	 rolls	 right	 over	white-
washed	 fences.	 Through	 digital	 devices	
and	 services,	 sales	 promotions,	 opinions,	
and	 other	 forms	 of	 connections	 outside	
the	home	are	a	constant	feature	within	the	
home.12	Some	are	visible,	like	the	ad	on	the	
lock	screen	of	the	Kindle	before	you	enter	
your	 passcode	 to	 let	 your	 toddler	 watch	
Daniel	Tiger’s	Neighborhood	(“Dann-eee	
Tig-ee,	Tig-ee,	Mama,	I	wan’	Dann-eeeeee	
Tig-eeeeeee	NOW!”).13	Some	are	stealth:	
just	how	much	audio	is	the	Amazon	Echo	
recording,	 and	who	 is	 going	 to	 hear	 this	
showdown	over	“Dann-ee	Tig-ee”?14	
	 Today’s	 parental	 gatekeepers	 often	
wind	up	like	Nana,15	the	dog	who	is	tasked	
with	watching	over	the	Darling	children’s	
house	 on	 the	 night	 Peter	 Pan	 takes	 them	
away.	Nana	tries	her	best	but	is	no	match	
for	outside	forces.	Peter	Pan	is	charming.	
What	else	is	he:	shadow	or	boy?	The	night	
sky	 beckons.	 Star	 maps	 promise	 infin-
ity.	The	children	don’t	care	what	Peter	is.	
They	follow.	
	 Nana	is	locked	up	and	can’t	be	in	the	
nursery	on	that	fateful	night.	But	we	adults	
are	free	to	move.	That	freedom	is	part	of	
our	problem.	Perhaps	we	are	just	as	much	
the	Darling	children	as	we	are	Nana.	We	
are	 as	 intrigued	with	 the	 digital	 universe	
as	the	Darlings	are	with	Neverland.16	Play	
a	game	on	our	smartphones	where	we	stalk	

imaginary	monsters	in	
the	 real	 world?	 Stalk	
our	 high	 school	 boy-
friend	 on	 Facebook?	
Post	 supercute	pics	of	
ourselves	with	our	ba-
bies	so	our	ex	can	see	
what	he	 let	get	 away?	
Yes,	please!	
	 Because	we	adults	
are	 still	 struggling	 to	
grasp	the	digital	world,	
we	 are	 often	 lousy	
gatekeepers.	When	we	
use	digital	 tech	 to	 en-
hance	 our	 own	 lives,	
young	 people’s	 needs	
and	 preferences	 may	
take	 a	 backseat	 or	 be	
invisible.	We	prioritize	
our	own	needs,	wheth-
er	 consciously	 or	 not.	
Even	when	we	 intend	 to	 use	digital	 tech	
to	 enhance	 our	 kids’	 lives,	 we	 may	 not	
understand	 what	 we	 are	 doing.	And	 our	
children	may	not	want	us	involved	in	their	
digital	 lives.17	But	 the	law	treats	us	as	 if	
we	do	understand	and	should	be	involved	
in	our	children’s	digital	lives.	We	are	our	
children’s	watchdogs-in-	chief,	so	the	law	
holds	us	responsible	for	making	informed	
decisions	 about	whether,	when,	 and	why	
to	 share	 our	 children’s	 personal	 data	 on-
line.18	And	the	legal	regimes	around	digi-
tal	data	privacy	don’t	make	our	task	easy.	
	 Privacy	 law	 is	 a	 hodge-podge,19	
like	the	potion	powders	in	Snape’s	class-
room.20	 The	 law	 doesn’t	 equip	 parents	
with	Harry	Potter’s	“cloak	of	invisibility”	
so	 that	 we	 can	 wrap	 it	 around	 our	 chil-
dren’s	digital	selves.21	In	general,	we	are	
asked	 to	operate	on	a	consent-based	sys-
tem.22	We	are	expected	to	find,	read,	and	
understand	 the	 relevant	 privacy	 policies,	
terms	 of	 use,	 or	 other	 legal	 instruments	
that	define	what	a	third	party	wants	to	do	
with	our	children’s	digital	data.	Then	we	
are	asked	to	give	informed	consent	to	this	
third	party’s	proposed	actions.	
	 Most	 of	 the	 time,	 we	 don’t	 take	 all	
these	steps.	Could	we	read	a	bit	more	of	
the	fine	print?	Sure,	but	we	are	largely	set	
up	 for	 failure	 here.	 Reading	 and	 under-
standing	 all	 the	 fine	 print	 are	 difficult	 if	
not	impossible.23 
	 We	agree	 to	“clickwrap	agreements”	
to	 join	 social	 media	 sites	 or	 connect	 a	

baby	monitor	we	want	
to	use	without	reading	
the	 fine	 print.24	 Even	
if	 we	 try	 to	 find	 the	
fine	 print,	 we	 might	
not	 be	 able	 to	 locate	
it.25	 Even	 if	 we	 find	
the	 fine	 print	 and	 try	
to	read	it,	we	probably	
don’t	 understand	 it.26	
Even	if	we	understand	
it,	we	may	never	know	
if	 the	 company	 vio-
lates	it.27 
	 In	 the	 event	
we	 do	 find	 out	 about	
a	 violation,	 we	 might	
not	care	about	it.	After	
all,	 if	we’re	willing	to	
share	 pics	 of	 our	 kids	
in	 diapers	 with	 ten	
thousand	of	our	 closest	

friends,	how	much	do	we	really	care	if	the	
company	decides	to	let	advertisers	take	a	
peek?	
	 If	we	do	care,	we	could	turn	to	state	
tort	law	for	potential	remedies28	or	notify	
the	Federal	Trade	Commission	to	encour-
age	enforcement	action	for	that	company’s	
violation	of	its	own	stated	privacy	policies	
or	other	terms	of	service.29	Yet	even	if	we	
succeed,	 our	 victory	 is	 likely	 to	 be	 slow	
and	costly	and	 still	not	give	us	 a	way	 to	
put	the	genie	of	information	sharing	com-
pletely	 back	 into	 the	 bottle.30	 They	 just	
don’t	make	genies	like	they	used	to	in	the	
predigital	age.	
	 Some	 sectors	 have	 privacy	 law	 re-
gimes	 that	 offer	 stronger	 built-in	 safe-
guards	 to	 keep	 children’s	 private	 digital	
data	 under	wraps.	A	 familiar	 example	 is	
the	 federal	 Health	 Insurance	 Portability	
and	Accountability	Act	 (HIPAA),	 which	
controls	 information	 sharing	 about	 pa-
tients	in	the	health-care	system.31 
	 A	similar	but	 likely	 less	 familiar	ex-
ample	 is	 the	 Family	 Educational	 Rights	
and	Privacy	Act	(FERPA),	which	prohib-
its	schools	that	receive	federal	funding	(al-
most	all	schools	nationwide)	from	sharing	
“personally	identifiable	information”	(PII)	
in	 students’	 “education	 records”	 unless	
they	have	written	parental	consent	or	 the	
particular	 form	 of	 sharing	 falls	 into	 one	
of	FERPA’s	enumerated	exceptions.32	Of	
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THE PRACTICE FOR MALPRACTICE.

	 I	 feel	 that	 lawyers	 can	make	 a	 huge	
difference	 to	 clients	 by	 giving	 their	 best	
advice	 and	 counsel	 (difficult	 as	 that	may	
be	at	times)	and	help	them	move	through	
the	legal	system	as	quickly	and	effectively	
as	possible.		Helping	people	—	that’s	the	
best	part	of	what	we	do.

What qualities define your leadership 
style?
	 Good	 leaders	 encourage	 and	 inspire	
those	 around	 them	 to	 be	 their	 best.	 My	
goal	 is	 that	 everyone	 in	 our	 organization	
feels	that	they	are	important	and	that	their	
voice	and	 input	 into	 the	operation	of	our	
organization	can	be	heard.	This	means	our	
Board,	our	managers	and	our	staff.	The	ex-
pectation	is	that	we	will	all	do	our	jobs	at	
our	 best	 and	 highest	 level	 of	 energy	 and	
competence.	My	 job	 is	 to	 encourage	 and	
inspire	that	in	everyone	for	the	good	of	the	
organization.	

What are your goals for your tenure as 
President?
	 I	have	often	said	of	 the	Bar	 that,	 the	
closer	you	look,	the	better	we	look.	I	think	
that	we	need	to	do	a	better	job	of	remind-
ing	our	members	of	what	we	do,	and	can	
do,	for	them.	My	goal	in	this	regard	is	to	
do	a	better	job	getting	our	message	out	to	
members	who	 are	 not	 fully	 aware	 of	 the	
benefits	of	membership,	and	the	relevance	
of	the	Bar’s	activities	to	their	personal	and	
professional	 lives.	 The	 member	 services	
and	 advantages	we	offer	 are	 exceptional.	
Our	 CLE	 programs	 are	 outstanding,	 and	
we	 take	 pride	 in	 our	 service	 to	 the	 com-
munity.

	 That	being	said,	we	need	to	continue	
to	demonstrate	our	relevance	to	our	mem-
bers,	and	to	connect	with	them	in	as	many	
ways	 as	 possible.	 	 Our	member	 services	
are	 especially	 valuable	 to	 small	 firm	 and	
solo	practitioners,	and	we	need	to	continue	
to	grow	the	variety	of	services	that	we	can	
help	 them	 access.	At	 the	 same	 time,	 we	
need	to	be	looking	at	how	our	efforts	and	
programs	can	better	address	 the	needs	of	
larger	firm	and	public	sector	lawyers.	

Who personally inspires you?
	 More	than	anyone	else,	my	wife,	Di-
anne,	personally	inspires	me	and	has	since	
we	met	36	years	ago.	Dianne	has	been	my	
biggest	supporter,	coach,	and	partner	in	all	
that	time.	She	is	tireless	in	her	devotion	to	
her	family,	her	community,	and	her	career.	
Her	intellect	is	sharp,	and	her	wit	is	quick.	
She	 is	 constantly	 curious	 and	 always	 in-
formed.	Whether	on	 current	 affairs,	 poli-
tics,	 crosswords,	 and	 the	 best	 healthy	
recipes	to	share	with	me	and	our	children,	
she	is	always	on	top	of	things.	As	Dianne	
would	put	it,	she	“pays	attention.”	Dianne	
never	ceases	to	challenge	and	amaze	me.	

What do you do outside of your working 
hours and service to the Bar?
	 Outside	of	work	I	enjoy	hiking,	sail-
ing,	and	woodworking.	I	have	been	sailing	
and	racing	sailboats	since	high	school	and	
enjoy	 boating	with	Dianne	 and	 our	 fam-
ily.	 I	have	hiked	38	of	New	Hampshire’s	
4000-foot	 peaks	 and	 hope	 to	 complete	
the	 last	 10	 soon.	 I	 enjoy	 woodworking	
and	making	 furniture,	and	 I	am	currently	
teaching	a	woodworking	class	for	Laconia	
Adult	Education.

Remembrance Service for 
Justice William F. Batchelder

“There never was any heart truly great and generous, 
that was not also tender and compassionate.”

~ Robert Frost

On	Thursday,	September	26,	at	1	p.m.,	
there	will	be	a	memorial/remembrance	service	

in	honor	of	Judge	Batchelder,	
who	passed	away	in	May.	
The	service	will	be	held	at:	
The	Barn	on	the	Pemi,	

341	Daniel	Webster	Highway	in	Plymouth.	
It	is	off	Rte.	93	at	Exit	24.

y Philpot from page 2
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“A	Christmas	Carol,”	for	the	last	three	or	
four	years,	with	her	daughter,	Paige,	play-
ing	the	role	of	Martha	Cratchit.	
She	 has	 also	 worked	 with	 the	 Granite	
State	Playwrights	and	is	looking	forward	
to	next	summer’s	production	of	the	come-
dy	“The	Great	Atlantic	and	Pacific	Shake-
speare	Company.”
	 “I	actually	find	that	my	theater	expe-
rience	 translates	well	 in	my	professional	
life,”	 says	Annis.	 “I	present	 seminars	on	
the	 topic	of	estate	planning	frequently	at	
hospitals,	 senior	 centers	 and	 for	 profes-
sional	groups	and	I	am	able	to	use	my	the-
atrical	skills	during	those	presentations.
	 “The	 ability	 to	 tell	 a	 story,	 project	
your	voice	—	which	is	very	helpful	with	
a	crowd	of	 seniors	—	and	present	confi-
dently	before	large	groups	of	people	have	
helped	me	immensely	in	my	career.”
	 Andrew	Pinard,	founder	of	Concord’s	
Hatbox	 Theatre,	 has	 known	Annis	 since	
she	 was	 his	 student	 back	 when	 he	 was	
teaching	high	school	theater	at	Pembroke	
Academy.
	 “I’ve	directed	her	in	two	shows	where	
she	played	wildly	different	characters	and	
her	range	is	surprising,”	he	says.	“She	can	
do	subtle	really	well	and	she	can	also	do	
powerful	 really	well.	 She	 played	Christ-
mas	 Past	 and	 was	 remarkably	 powerful,	
strong	and	icy	cold,	but	she	can	also	play	
a	really	loving,	really	compassionate	Mrs.	
Cratchit.
	 “She	and	her	family	have	been	really	
great	supporters	of	Hatbox,”	he	adds.
	 A	New	Hampshire	native,	Annis	grew	
up	 in	Pembroke	 and	 remembers	wanting	
to	be	a	lawyer	since	the	age	of	12	—	de-
spite	having	no	family	members	with	 le-
gal	backgrounds.	
	 “I	can’t	explain	it,”	she	says.	“There	
was	 never	 a	 question	 or	 a	 doubt	 that’s	
what	I	was	going	to	do.”
	 While	 at	 Keene	 State	 College,	 An-
nis	wrote	 letters	 to	as	many	law	firms	as	
she	 could	 looking	 for	 summer	work	 and	
ended	up	doing	secretarial	work	at	Beas-
ley	&	Ferber	in	Concord	all	four	summers	
of	college.
	 “It	did	cement	my	feelings	(about	be-
coming	a	lawyer),”	she	says	of	the	experi-
ence.
	 Law	 school	 at	UNH	School	 of	 Law	
followed,	together	with	a	clerkship	at	the	
New	Hampshire	Supreme	Court,	and	upon	
graduation	Annis	joined	the	Concord	firm	
of	 Ransmeier	 &	 Spellman,	 where	 she	
found	herself	drawn	to	estate	law.
	 “It’s	a	really	proactive	area	of	the	law	
that	I	like	a	lot,”	she	says.	“We	spend	a	lot	
of	 time	 preventing	 problems	 as	 opposed	

to	 responding	 to	 problems	…	When	 cli-
ents	come	to	see	me,	they’re	talking	about	
creating	 a	 legacy.	 It’s	 a	 side	 of	 the	 law	
that’s	much	more	positive.”
	 The	hours	are	also	more	manageable,	
Annis	 says,	 “which	 is	 really	 important	
when	 you’re	 raising	 a	 family.”	 She	 and	
her	husband,	Josh,	have	two	high-school-
aged	children.
	 In	 2012,	 she	 and	 a	 colleague	 at	 the	
office,	 Jeff	Zellers,	 decided	 to	 start	 their	
own	firm.
	 “It	was	sort	of	a	risky	proposition	at	
first,”	Annis	says,	“but	it	has	been	incred-
ibly	 successful	 and	 rewarding.	 I	 think	
estate	 planning	 really	 lends	 itself	 to	 a	
smaller	firm	because	of	the	type	of	work	
that	 it	 is.	We	find	clients	are	much	more	
comfortable	in	a	smaller	setting.”
	 A	 former	 chair	 of	 the	 New	 Hamp-
shire	 Bar	Association’s	 Trust	 and	 Estate	
law	 Section,	Annis	 is	 now	 on	 the	 board	
of	 Presidential	 Oaks,	 a	 nonprofit	 retire-
ment	community	in	Concord,	and	she	also	
chairs	 the	 Planned	Giving	Committee	 at	
the	South	Congregational	Church	in	Con-
cord.
	 In	addition,	she	works	with	the	Con-
cord	Trust	for	the	Enhancement	of	Public	
Education,	which	 has	 awarded	 $185,000	
in	 grants	 since	 1997	 to	 Concord	 public	
school	 teachers	 and	 staff	 for	 innovative	
educational	ideas.
	 “They	really	consider	themselves	sort	

y Annis from page 1

of	a	research	and	development	arm	of	the	
Concord	Public	School	System,”	explains	
Annis,	a	Concord	resident.	“If	ideas	take	
off,	the	hope	is	they	will	take	off	through-
out	the	school	system.”
	 Zellers,	 her	 partner,	 who	 has	 now	
worked	 with	 Annis	 for	 some	 20	 years,	
says	he	appreciates	her	well-rounded	ap-
proach	to	her	profession	and	beyond.
	 Calling	 her	 “a	 very	 bright	 lawyer	
with	high	integrity	and	strong	values,”	he	

says,	“It	has	been	rewarding	to	be	able	to	
practice	law	with	her.”
	 “She	 understands	 the	 value	 of	 bal-
ance	 in	 life,”	 he	 adds.	 “She	 works	 hard	
and	is	also	as	dedicated	to	family	as	any-
one	I	know.”

Kathie Ragsdale is a freelance writer 
based in Chester and a frequent contribu-
tor to Bar	News.

“I actually find that my theater experience 
translates well in my professional life. I present 

seminars on the topic of estate planning 
frequently at hospitals, senior centers and for 
professional groups and I am able to use my 
theatrical skills during those presentations.

The ability to tell a story, project your voice — which 
is very helpful with a crowd of seniors — and present 

confidently before large groups of people have 
helped me immensely in my career.”

— Tina Annis

Annis (right) and her daughter, Paige (left), played Mrs. Cratchit 
and Martha Cratchit in a recent Hatbox Theatre production of 

“A Christmas Carol.” Photo: courtesy.
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Visit www.llc199a.com to learn how John can help you.

To maximize a 20 percent § 199A federal 
income tax deduction, you and your clients
may need to restructure your businesses.
John is the author of the leading book on
section 199A restructuring.
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which	means	he,	as	a	conservative,	would	
apply	 precedent,	 and	 not	 personal	 opin-
ion.	 Indeed,	 the	 constant	 hammering	 of	
the	nominee	on	the	Roe v. Wade	case,	one	
which	probably	never	would	 come	 to	 the	
New	Hampshire	 court,	 appeared	 to	be	 an	
excuse	to	rev	up	those	who	are	passionate	
on	that	issue.
	 I	 suspect	what	opponents	 really	have	
in	 mind	 are	 the	 Claremont	 school-fund-
ing	cases,	and	the	possible	overturning	of	
them.	It	was	ironic	that	just	as	MacDonald	
was	being	defeated,	the	court,	with	two	Su-
nunu	appointees,	unanimously	upheld	 the	
defeat	 of	 Northern	 Pass,	 which	was	 sup-
ported	by	the	governor.
	 So	 were	 there	 legitimate	 concerns	
about	this	nomination?	Certainly,	nominat-
ing	someone	who	had	never	been	a	judge	
directly	to	chief	justice	would	be	a	first	and	
worthy	of	consideration.	Already,	three	of	
the	sitting	justices,	Bassett,	Hantz-Marconi	
and	Donovan,	went	to	the	Supreme	Court	
without	 lower-court	 experience.	The	gov-
ernor	might	have	appointed	one	of	the	sit-

ting	 justices	as	chief,	with	MacDonald	as	
an	associate	justice.
	 Tradition	affords	that	to	the	senior	jus-
tice,	and	Justice	Gary	Hicks	 is	well	posi-
tioned	to	take	the	job.
	 Also,	while	Governor	Sununu	should	
be	 saluted	 for	 the	 quality	 of	 the	 appoint-
ment,	in	the	words	of	the	late	Ray	Burton,	
he	 should	have	“counted	 to	 three”	before	
making	 the	 appointment,	 so	 he	 was	 sure	
such	an	important	one	would	be	confirmed,	
and	would	not	embarrass	the	nominee.
When	defeated,	Governor	Sununu	claimed	
this	 was	 a	 unique	 event.	 In	 his	 lifetime,	
maybe.	For	those	of	us	with	longer	memo-
ries,	 we	 could	 cite	 Louis	Wyman,	 Steve	
Thayer	and	a	number	of	other	nominees	to	
the	high	court	who	got	tied	up	in	politics.
Interestingly,	when	it	was	all	over,	the	only	
one	 with	 his	 reputation	 intact	 in	 all	 this,	
was	Gordon	MacDonald!

Brad Cook, a shareholder in the Manches-
ter law firm of Sheehan Phinney Bass & 
Green, heads its government relations and 
estate planning groups. He can be reached 
at bcook@sheehan.com.

Let Us Help You Win Your Case
Nicholas C. Rowley, 2018 CAALA Trial Lawyer of the Year, and Benjamin R. 
Novotny, 2018 Massachusetts Lawyer of the Year, have joined forces. 

Nick and Ben have shattered jury verdict records and settlements across the 
nation. Together, they are committed to fighting for victims of serious injuries 
and those harmed by medical malpractice. Combined, they have achieved well 
over $1.5 Billion in jury verdicts and settlements on behalf of their clients. 

Nick and Ben have a nationwide law practice and look 
forward to helping you win your case. 

Call today for a free consultation or a second opinion 866-TL4J-LAW 

VERDICT 
$131 MILLION

Wrongful Death 
Victim killed by driver over-served at a 
restaurant/bar

VERDICT 
$74.5 MILLION

Medical Malpractice 
Victim of birth injury 

VERDICT 
$45 MILLION

Wrongful Death 
Mother killed by drunk driver

VERDICT 
$38.6 MILLION

Premises Liability  
Traumatic brain injury due to hotel balcony fall

VERDICT 
$35.4 MILLION

Medical Malpractice 
Mother suffered stroke after giving birth

VERDICT 
$30+ MILLION

Medical Malpractice 
Newborn suffered permanent injury 

VERDICT 
$29.5 MILLION

Medical Malpractice 
Failure to administer epinephrine

VERDICT 
$12.25 MILLION

Medical Malpractice  
Unnecessary prostate surgery 

SETTLEMENT 
$12 MILLION

General Liability  
Man lost arm due to electrical burns

Nationwide Verdicts and Settlements*

*A list  of  additional  record-setting verdicts and settlements 
for injury victims and their families may be found at: tl4j.com

421 West Water Street, 3rd FL                 Decorah, IA  52101                 (563) 382-5071 main office                 tl4j.com             No fee unless we win               

y Cook from page 4

Share Your Thoughts
Send the Bar News your Letters to the Editor, Lessons Learned, and 
opinion pieces. Email: news@nhbar.org or learn more about edito-

rial submissions at www.nhbar.org/publications.

Honigberg Unanimously Approved as
Superior Court Judge

and	said	she	hoped	
that	they	could	work	
together	 in	 the	 fu-
ture	as	“a	team.”
	 “Wonderful,”	
Sununu 	 s a id 	 a t	
the	 meeting,	 But	
after	 the	 meeting,	
Sununu	 said	 that	
does	not	mean	he	is	
now	ready	to	bring	a	
state	Supreme	Court	
nomination	or	any	other	judicial	nomina-
tion	forward.
	 He	said	it	was	not	fair	to	leave	Hon-
igberg’s	nomination	in	limbo.
	 Two	weeks	 ago,	when	 the	 governor	
refused	 to	 bring	 forward	 Honigberg’s	
nomination	at	Pignatelli’s	request,	Michael	
Conlon,	Hillsborough	County	Attorney,	
said	that	there	is	a	practical	problem	with	
holding	up	nominations.
	 He	said	the	system	is	facing	a	potential	
for	backlog	with	not	enough	judges.	Defen-
dants	have	a	time	frame	where	they	need	
to	be	tried	or	they	go	free.	Conlon	said	it	
has	a	ripple	effect	 throughout	 the	 justice	
system.
	 Pignatelli	agreed.	“The	Superior	Court	
is	crying	out	for	justices,”	she	said.

InDepthNH protects independent journal-
ism that holds government accountable to 
the people. Learn more at http://indep-
thnh.org/.

Editor’s Note: This article was originally 
published by InDepthNH on August 14 and 
is reprinted here with permission.

By Paula Tracy, InDepthNH.org

	 Hillsborough	County	Superior	Court	
has	a	new	judge.
	 Martin	Honigberg	 of	 Concord	will	
leave	 his	 post	 as	 chairman	 of	 the	 state’s	
Public	Utilities	Commission	to	serve	on	the	
bench,	a	job	he	said	he	has	always	dreamed	
of	having.
	 Honigberg’s	 nomination	 had	 been	
held	up	over	politics	 for	 the	past	month.	
On	 [August	 14],	Republican	Gov.	Chris	
Sununu	 brought	 forward	 his	 nomination	
after	withdrawing	it	following	an	unrelated	
political	 battle	 over	 his	 nomination	 of	
Attorney	General	Gordon	MacDonald	 to	
serve	as	chief	justice	of	the	state	Supreme	
Court.	The	 council	 voted	 along	 political	
lines,	2-3	to	reject	the	MacDonald	nomina-
tion.	
	 After	 that	 vote	 in	 Littleton,	 Sununu	
said	he	would	withdraw	Honigberg’s	nomi-
nation	and	would	take	a	break	from	bring-
ing	more	nominees	through	that	“political”	
process,	which	he	said	was	a	new	low	for	
the	council.
	 The	vote	for	Honigberg,	former	coun-
sel	 to	 former	 Democratic	 Gov.	 Jeanne	
Shaheen,	was	unanimous	but	came	as	a	sur-
prise	to	the	councilors.	Councilor	Debora	
Pignatelli	of	Nashua	thanked	the	governor	
for	bringing	forth	the	nomination	forward	



www.nhbar.org          NEW HAMPSHIRE BAR NEWS SEPTEMBER 18, 2019 9

The Region’s Leader in Medical Malpractice and Personal Injury Law 
For more than three decades, Lubin & Meyer’s team of highly-skilled trial lawyers, in-house nurses and 
consulting doctors have provided exceptional legal representation to its numerous clients in New Hampshire.

Having successfully obtained many of New Hampshire’s most noteworthy medical malpractice and personal 
injury verdicts and settlements, Lubin & Meyer is prepared and available to provide your client with an 
initial evaluation or a second opinion without cost. 

We welcome and look forward to the opportunity to work with you on a referral fee basis. 

A Record of Success In New Hampshire

100 City Hall Plaza • Boston, MA 02108 • (800) 866-2889 toll free • (617) 720-4447 main office • www.lubinandmeyer.com

Lubin & Meyer Notable NH Verdicts & Settlements*

VERDICT
$8,500,00.00

Wrongful Death 
Cyclist killed by tractor trailer

SETTLEMENT
$4,250,000.00

Medical Malpractice
Delayed sarcoma diagnosis results 
in death

SETTLEMENT
$3,750,000.00

Medical Malpractice
Mismanaged labor and delivery 
results in birth injury

SETTLEMENT
$2,250,000.00

Medical Malpractice
Improper resuscitation at birth 
results in neurological injury

VERDICT
$1,950,000.00

Medical Malpractice
Inadequate surgical monitoring 
results in blindness

* The complete list of our record-setting verdicts and
settlements can be viewed at: www.lubinandmeyer.com

The 2021 Leadership Academy class will be forming soon. Watch your Bar News for more information.
Contact: Lisa Boisvert, Leadership Academy Coordinator at lboisvert@nhbar.org or visit nhbar.org/leadership-academy

Kaitlin M. O’Neil 
Normandin Cheney & O’Neil

Brooke L. Lovett Shilo 
Upton & Hatfield

Justin S. St. James Alexandra S. Cote 
McLane Middleton

Evan M. Lowry 
Southern NH University

Corinne A. Taylor 
Parr Law 

Nicole A. Faille 
Sheehan Phinney  
Bass & Green

R.J. Meurin 
Hillsborough County  
Attorney’s Office North

Stephanie L. Tymula 
LTC Matters

Joshua P. Lanzetta 
Wadleigh Starr & Peters

Hilary A.H. Rheaume 
Bernstein Shur  
Sawyer & Nelson

Carole L. Waters 
Shaheen & Gordon

Law Office of Justin St. James 

Congratulations Class of 2019!
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BAR FOUNDATION NEWS
NEW HAMPSHIRE

Where’s the Biggest Bang for 
Your (IOLTA) Buck?

32 banks and credit unions accounted for 84%
of IOLTA revenue in FY 2019.

Leadership Circle
O�ering up to 2% APR or more 

Bank of New Hampshire
Bellwether Community Credit Union

Mascoma Savings Bank
Members First Credit Union

Meredith Village Savings Bank
Merrimack County Savings Bank

Northway Bank
One Credit Union

Partner’s Bank
Passumpsic Savings Bank

Service Credit Union
St. Mary’s Bank

Sugar River Bank

Partner Institutions
O�ering  up to 1%-  1.99% APR

Claremont Savings Bank
Franklin Savings Bank
Institution for Savings

NBT Bank
Newburyport Five Cent Savings

People’s United Bank
Piscataqua Savings Bank

Salem Co-Operative Bank
TD Bank- NH

Triangle Credit Union
Washington Savings Bank

Woodsville Guaranty Savings

For a complete list of participating �nancial institutions, please visit our website at
www.NHBarFoundation.org

Where you choose to do your banking matters.

Sustaining
 Institutions

O�ering  0.50%-0.99% APR

Bangor Savings Bank
Bank of New England

Bar Harbor Bank & Trust
GFA Federal Credit Union
Holy Rosary Credit Union
Jeanne D’Arc Credit Union

TD Bank- MA

 Who Receives Funding 
The organizations we fund are proactive and responsive.  
They collaborate closely, using unique expertise to deliver 
legal services for eligible disadvantaged, disabled and  
vulnerable people in our state.

Listed below are grants awarded for both FY2019 and the current Fiscal Year (6/1/19-
5/31/20). All activities in this report are derived from annual reports filed by IOLTA  
grantees. These reports in full can be found at www.NHBarFoundation.org.

Grants  FY 2019 FY 2020
Disability Rights Center $52,500  $57,000

Legal Advice & Referral Center $39,000 $42,000

NHBA Modest Means Legal Services $9,500 $7,000

NH Legal Assistance $540,000 $560,000

NH Bar Pro Bono Referral $198,000 $217,000

Law School Loan Assistance Program  $61,000   $67,000

Total $900,000 $950,000

Ensuring access to legal  
solutions not only improves 

outcomes for those who seek 
assistance, but also saves public 

dollars in the long term, by  
preventing problems like  

homelessness or health issues 
that can be extremely costly  

and harmful to individuals and 
the public.  –Civil Legal Aid 101

2019_Iolta Annual 6pg.indd   2 8/28/19   12:23 PM
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IOLTA Reaches  
Every Corner of NH
Our grantees helped over  
16,000 clients in FY 2019  
with timely advocacy and advice.

Civil Legal Services Provided
Consumer ...................... 1120
Family ............................ 4563
Housing ......................... 4460
Income/Employment: ..... 1684
Health ............................ 308
Individual Rights ............ 2740
Other.............................. 1485

Out of State/Unknown ......1015

2019_Iolta Annual 6pg.indd   5 8/28/19   12:23 PM

Above	and	below	are	excerpts	from	
the	FY	2019	IOLTA	Impact	Report.	
The	full	report	can	be	found	at	www.
nhbarfoundation.org.

Who Receives IOLTA Funding?
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In the News

Community Notes

Consider Us For
Your Law Firm 
Consulting Needs

Kathy Fortin and Arthur Greene

Our range of services includes:

Arthur G. Greene Consulting, LLC is
dedicated to providing personalized
consulting services to small and 
mid-sized law firms to help maximize
their potential and achieve their
long-range goals. 

Call 603.471.0606 to schedule a consultation.

3 Executive Park Drive   l   Bedford, NH 03110
www.arthurggreene.com

• Financial reviews and 
   profitability studies
• Law firm management 
   issues

• Partner compensation 
   systems
• Succession planning for
   small firm owners  

	 McLane	Middleton	 announced	 the	
hiring	of	attorney	Graham W. Steadman. 
He	 joined	 the	firm	as	 an	 associate	 in	 the	
Litigation	Department	where	he	represents	
clients	in	a	wide	variety	of	civil	and	crimi-
nal	litigation	matters.	Immediately	prior	to	
joining	McLane	Middleton,	Steadman	was	
a	law	clerk	with	the	New	Hampshire	Supe-
rior	Court,	primarily	supporting	 judges	 in	
Rockingham	County.		
	 The	Bishop	of	Manchester,	announced	
the	appointment	of	Robert E. Dunn Jr. to	
serve	as	the	Diocese	of	Manchester’s	new	
director	 of	 public	 policy.	He	began	work	
at	 the	 diocese	 on	August	 12.	 Prior	 to	 his	
employment	at	the	diocese,	attorney	Dunn	
was	the	director	of	Legislative	and	Govern-
mental	Affairs	for	Devine	Millimet	for	19	
years.	Among	the	clients	he	has	represented	
in	Concord	are	the	Roman	Catholic	Bishop	
of	Manchester,	New	Hampshire	Catholic	
Charities,	and	Catholic	Medical	Center.
 Jane-Holly Weintraub announced	the	
opening	of	her	law	office,	Weintraub	Law	

Office,	in	Nashua.
	 Attorney	Scott Wanner,	 with	more	
than	 20	 years	 of	 experience	 in	 private	
practice	 and	 in-house	 counsel,	 has	 joined	
NormandHigham	Law.	He	will	 focus	 in	
workers’	 compensation,	 injury	 law	 and	
business	disputes.
	 Cleveland,	Waters	and	Bass	welcomed	
Nickolas S. Arnold as	an	associate	to	the	
firm,	 assisting	 in	 all	 practice	 areas.	He	
graduated	 from	 the	University	 of	 New	
Hampshire	Franklin	Pierce	School	of	Law	
as	a	Daniel	Webster	Scholar.
	 Shaheen	&	Gordon	welcomed	Michelle 
Bouchard as	an	associate	attorney	with	the	
Personal	 Injury/Workers’	 Compensation	
Practice	Group.	She	will	practice	out	of	the	
firm’s	Dover	office.	Bouchard	served	most	
recently	 as	 a	 staff	 attorney	 in	 the	 Public	
Records	Division	for	the	Office	of	the	Sec-
retary	of	the	Commonwealth	of	Massachu-
setts.	Bouchard	will	be	part	of	a	Personal	
Injury/Workers’	Compensation	Group.

Coming & Going

	 Attorney	Kate Morneau was	selected	
as	 the	September/October	Local	Hero	 by	
Fiddlehead	Magazine.		
	 The	New	Hampshire	Coalition	Against	
Domestic	and	Sexual	Violence	announced	
that	Strafford	County	Attorney	Tom Velardi 
is	one	of	the	2019	Honorees	to	be	recognized	
at	 the	 nonprofit	 organization’s	 upcoming	
Annual	Celebration	on	October	10.
	 “Attorney	Velardi	has	worked	tirelessly	

to	improve	NH’s	domestic	violence,	sexual	
assault,	and	human	trafficking	laws,	and	to	
ensure	that	victims	are	treated	with	dignity	
and	respect	in	the	criminal	justice	system,”	
the	organization	said	in	the	announcement.
	 The	Coalition	creates	safe	and	just	com-
munities	through	advocacy,	prevention	and	
empowerment	of	anyone	affected	by	sexual	
violence,	domestic	violence	and	stalking.

Local, County &
Specialty Bar News
	 The	New	Hampshire	Women’s	 Bar	
Association	invites	you	to	attend	an	after-
noon	conversation	with	respected	mediator	
Charles	 P.	 Bauer,	 Esq.	 from	Gallagher,	
Callahan	&	Gartrell,	 for	 an	 in-depth	 look	
at	mediation	practice.		
	 The	program	will	take	place	on	Thurs-
day,	October	3	from	3	to	5	p.m.	at	Sulloway	
&	Hollis	in	Concord.

	 Topics	will	include:	Structuring	a	pro-
ductive	mediation--when,	where,	and	how	
to	mediate;	Mediation	submissions;	Roles	
of	the	parties	and	their	lawyers;	Reaching	
a	resolution--MOUs	and	Settlement	Agree-
ments;	 and	The	 next	 generation	 of	NH	
mediators.
	 To	learn	more,	visit	www.nhwba.org.

Nominations Sought for 
Hollman Equality Award

 
	 Established	on	the	occasion	of	Judge	Philip	Hollman's	retirement	
from	the	Superior	Court	bench	in	2003,	this	award	is	designed	to	honor	
his	efforts	as	a	stalwart	advocate	for	gender	equality	in	the	legal	system.
	 A	Hollman	award	recipient	is	someone	who	is	dedicated	to	promoting	
respect	and	fair	treatment	toward	all	members	of	the	judicial	system,	and	
is	a	leader,	educator	and	role	model	on	such	issues.	Last	year’s	recipient	
was	attorney	Holly	Haines.
	 A	nominee	may	be	a	Bar	member,	a	court	or	law	firm	employee,	
or	an	employee	of	a	state	department	or	agency	that	is	part	of	the	legal	
system.	The	award	will	be	presented	at	the	Gender	Equality	Breakfast	
during	the	2019	Midyear	Meeting,	Friday,	February	21,	2020.	
	 Submit	nominations	with	a	brief	description	of	the	nominee's	quali-
fications	by	November	11	to	Lisa	Boisvert	at	lboisvert@nhbar.org	or	
go	to	www.nhbar.org/gec	to	submit	a	nomination	or	to	learn	more.

	 The	New	Hampshire	Bar	Association	
recently	announced	 the	hiring	of	Michele	
Gilbert	 as	 the	new	member	 records	 coor-
dinator	 in	 the	 business	 operations	 depart-
ment.
	 Gilbert	 is	 a	 New	 England	 native,	
growing	up	primarily	 in	New	Hampshire.	
She	received	her	Associate	of	Science	de-
gree	in	Criminal	Justice	in	2010.	
	 She	says	one	of	her	goals	in	life	is	to	
be	 active	 in	 the	fight	 against	 human	 traf-
ficking	and	 slavery.	Outside	of	work,	 she	

also	spends	as	much	
time	 as	 possible	
with	 her	 husband,	
preferably	 at	 the	
beach.	 Gilbert	 also	
likes	 to	 relax	 with	
a	 book,	 crochet	
project,	 driving,	 or	
talking	to	one	of	her	
three	grown	kids,	all	
of	 whom	 live	 out-
of-state.

Gilbert Joins Bar Association

Steadman Dunn Weintraub

Wanner Arnold Bouchard



www.nhbar.org 12 SEPTEMBER 18, 2019 NEW HAMPSHIRE BAR NEWS

Nick Arnold is a graduate of 
the University of Connecticut 
and received his J.D. from the 
University of New Hampshire 
School of Law. Nick also 
earned the distinction of Daniel 
Webster Scholar. Nick has joined 
Cleveland, Waters and Bass, 
P.A. as an associate and will be 
assisting in all practice areas.

Two Capital Plaza, 5th Floor, P.O. Box 1137, Concord, NH 03302 • www.cwbpa.com
Offices in New London and Wolfeboro, NH and Haverhill, MA

NICKOLAS S. ARNOLD
IS PLEASED TO WELCOME

CLEVELAND, WATERS AND BASS, P.A.

Pastori|Krans is pleased to recognize three of its attorneys,  
selected by their peers for inclusion in Best Lawyers® 2020. 

Corporate Center at Horseshoe Pond
70 Commercial Street, Suite 203
Concord, NH 03301

VISIT pastorikrans.com
CALL 603.369.4769

Attorney Terri Pastori Attorney Beth Deragon Attorney Heather Krans
Peer selected for inclusion in Best Lawyers®  
practicing in Employment Law

Peer selected for inclusion in Best Lawyers®  
practicing in Employment Law

Peer selected for inclusion in Best Lawyers®  
practicing in Family Law

STRONG 
ADVOCATES,  
IN AND OUT OF 
THE COURTROOM.

Jamie N. Hage was named “Lawyer of the Year” in 
Manchester for Intellectual Property Litigation and was 

also selected in the fields of Commercial Litigation, 
Corporate Law, Litigation and Patent Litigation 

Kathleen Davidson was selected in the field of 
Employment Law – Individuals.

1855 Elm Street - Manchester, NH 03104 - (603) 668-2222

JHage@hagehodes.com - KDavidson@hagehodes.com
www.hagehodes.com

Congratulations
To Two of Our Firm’s Attorneys

for Inclusion in
The Best Lawyers in America® 2020

 

Kathleen DavidsonJamie N. Hage Kathleen Davidson
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Professional Announcements

Size Ad Price Width Height

1/8 page horizontal $230 4.92 3.25

1/4 page vertical $400 4.92 6.75

1/2 page horizontal $595 10 6.75

Full page $1165 10 13.63

Additional $50 charge for color

Professional Announcements Rates and 
Sizes for June 2019-May 2020

Gallagher, Callahan & Gartrell, PC      Concord, NH   800-528-1181    gcglaw.com           

Dodd Griffith*
Business Organizations
Commercial Finance Law
Corporate Law

Donald Pfundstein*
Administrative / Regulatory Law
Banking and Finance Law
Energy Law
Financial Services Regulation Law 
Government Relations Practice 
Insurance Law

Charles Bauer
Arbitration
Mediation 

Selected by their peers for inclusion in 
The Best Lawyers in America 2020. 

We thank our clients for their continued trust and support

Shaping SuccessSM

Peter Cline
Business Organizations 
Commercial Finance Law
Commercial Transactions/UCC Law 

Samantha Elliott 
Appellate Practice
Commercial Litigation

W. John Funk
Banking and Finance Law
Financial Services Regulation Law

Susan Hollinger
Corporate Law
Mergers and Acquisitions Law

Ari Pollack
Land Use and Zoning Law 
Litigation - Land Use and Zoning
Real Estate Law

Michael Ruedig
Corporate Law 
Real Estate Law 

* Dodd Griffith - 2020 “Lawyer of the Year” Business Organizations - Concord
* Donald Pfundstein - 2020 “Lawyer of the Year” Insurance Law - Concord

Jane-Holly Weintraub 
is	pleased	to	announce	

the	opening	of	her	law	office

 
20	Trafalgar	Square

Suite	406
Nashua	NH	03063
603	673-4336

janeholly@weintraublawoffice.com

Attorney Scott Wanner joins 
NormandHigham Law!

With over 20 years experience in private practice and 
in-house counsel, Scott brings his strong skills and 
energy to Manchester.  

Dog Lover, Artist, Scholar, Lawyer

Workers Comp | Injury Law | Business Disputes

swanner@nhattorney.com
(603)624-6655
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It is a huge relief having someone with 
legal knowledge to assist me.”
     — Pro Bono Client 

Apply	your	legal	knowledge	to	helping	someone	in	need	today.	Contact	Carolann	Wooding,	
cwooding@nhbar.org	or	Janice	Rabchenuk,	jrabchenuk@nhbar.org,	for	more	details.

“  

  July and August 2019
Attorney Honor Roll

The attorneys listed here each accepted 
one or more cases referred by the New 
Hampshire Pro Bono Referral Program 
during the month of July and August 
2019. Gold stars indicate attorneys who 
accepted more than one Pro Bono case 
during this time period.

PRO BONO HONOR ROLL
New Hampshire Bar Association

TOURNAMENT SPONSORS:
HOLE SPONSORS: Baker, Newman & Noyes, Gallagher Callahan & 
Gartrell, Granite Recovery Centers, McLane Middleton and Shaughnessy 
Raiche. 

CONTEST SPONSORS: Exchange Authority, Mainstay Technologies, 
New England Employee Benefits Company, Network Coverage and 
The Bar Plan Surety & Fidelity Company. 

TEE/PIN SPONSORS: Advanced Resources Marketing; Patti Blanchette 
PA; Boyle Shaughnessy; Burns, Bryant, Cox, Rockefeller & Durkin; Cross 
Insurance; Davis & Towle Insurance Group; Fiduciary Trust Company; 
Hamblett & Kerrigan; Hage Hodes; Hess Gehris Solutions; Jackson Lewis; 
Judge Robert Morrill; NH Association for Justice; NH Lawyer Referral Service; 
Normandin, Cheney & O’Neil; Northeast Delta Dental; O’Connor & Drew; 
Orr & Reno; Savings Bank of Walpole; Service Credit Union; Staff Hunters- 
Bedford; James R. St. Jean Auctioneers; Upton & Hatfield

RAFFLE PRIZE PACKAGES MADE POSSIBLE THROUGH  
THE GENEROSITY OF: 
Blasty Bough Brewing Company, Bubba’s Bar & Grille, Canobie Lake 
Park, Chucksters, Cranmore Mountain Resort, Flag Hill Distillery & 
Winery, Frederick’s Pastries, Great NH Restaurants, Gundalow Company, 
Gunstock Mountain Resort, Isles of Shoals Steamship Company, Lake 
Sunapee Country Club, Magic Foods Restaurant Group, Parnell Michels & 
McKay PLLC, Pat’s Peak Ski Area, Red River Theatres, Row 34, Sheraton 
Portsmouth Harborside, Squam Lakes Natural Science Center, Sunnyside 
Maples, The Colonial Theatre, The Hotel Concord, Wingate Salon & Spa, 
Zorvino Vineyards

Golf Cart Sponsor Reception SponsorLuncheon Co-Sponsors

Putting Contest Sponsor

Beverage Cart Sponsor 19th Hole Sponsor

The Golf Course Signs

Thank You, Golf Tournament Sponsors!

Quinn Kelly sinks his put on the 9th hole.

--NEW ENGLAND--
DUPLICATOR 

DIGIT AL PRINTING 
www.nedupe.com 8030 South Willow St., Manc hester, NH 

info@nedupe.com (603) 623.7080

BELKNAP
Allison	Ambrose

CARROLL
James	Cowles

CHESHIRE
Gary	Apfel
Pamela	Little
Kenneth	Walton*

GRAFTON
Dawn	DiManna*
Dennis	Ducharme
Robert	Hunt
James	Laffan
Theodore	Lothstein
Barbara	Parker
Stephen	Samaha

James	Shepard
Thomas	Trunzo

HILLSBOROUGH (N)
Heidi	Ames
Christine	Anderson
Jacqueline	Botchman*
Ann		Butenhof
Suzanne	Decker
Lauren	Kilmister
Melissa	Kowalewski*
Marilyn	Mahoney
Caitlin	McCurdy
Robin	Melone*
W.Scott	O’Connell
Dennis	Thivierge*

HILLSBOROUGH (S)
Kathy	Cellamare*
Paul		DeCarolis
Kelly	Dowd
Richard	Follender
Robin	Melone*
Lyndsay	Robinson*
Jane		Schirch
Brian	Shaughnessy
Robert	Shepard
Tanya	Spony*
Emma	Stilson*
Dawn	Worsley

MERRIMACK
John	Brandte*

Nicholas	Brodich
Matthew	Burrows
Meredith	Farrell
Allen	Lucas
Kathleen	McKenzie
A.G.	O’Neil
Alice	Ranson
Judith	Roman

ROCKINGHAM
Ann		Barber
Cindy	Bodendorf
Kathy	Cellamare*
Dawn	DiManna*
Philip	Kalil
Melissa	Kowalewski*
Katherine	Miller
Daniel	Schwarz
Joseph	Tropiano

STRAFFORD
Leif	Becker
Vincent	Marconi
Peter	Mathieu

SULLIVAN
Patience	Morrow

Special thanks to attorneys 
providing advice and 
unbundled services at Pro 
Bono clinics in July and 
August:

Plymouth	Periodic	Payment	
Hearings:	
Quentin	Blaine
Kristin	Sheppe

Consumer	Debt	Docket:
Quentin	Blaine
Roger	Phillips

Criminal	Record	Annulment	
Clinic:
Joseph	Garrison
Leonard	Harden
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Fifth Annual NH Pro Bono Referral Program Benefit Hockey Game

Thank You to Our  
Returning Sponsors:

Jersey Sponsors:
Connolly Reporting

McCandless & Nicholson
Parnell, Michels & McKay

Gallagher, Callahan & Gartrell
Upton & Hatfield

Banner Sponsors:
Banner Sponsorships available  
for $300. Contact Pro Bono at  

715-3203 for information.

Teams Liberty & Justice will face off on Sunday, January 12, 
2020, at 3 p.m., for the fifth annual Pro Bono Referral Program 
Benefit Hockey Game. BANNER SPONSORSHIPS still available 
at $300 each! If you are interested in sponsoring or playing, 
please contact Rory Parnell  (rparnell@pmmlawyers.com) or 
the Pro Bono Program at 715-3203. Entry fee is $150 for new 
players and $100 for returning players.

Where? 

Sullivan Arena  
St. Anselm College, Goffstown

Tickets  
Only

When?  

Sunday, January 12, 2020
3 p.m.

Why?

Help support the  
Pro Bono Referral Program

Cheer for your favorite team

Have fun!

	 Summer	 may	 be	 over	 but	 the	 Pro	
Bono	Program’s	Divorce	Camp	will	soon	
be	in	session,	taking	over	from	where	Pro	
Bono’s	 original	 divorce	 boot	 camp	 left	
off	 by	 featuring	 more	 advanced	 topics,	
including	division	of	retirement	accounts,	
drafting	 QDROs	 (qualified	 domestic	 re-
lations	 orders)	 and	 complex	 parenting	
plans.	 “Divorce	 Camp:	 Beyond	 the	 Ba-
sics”	 is	 a	 two-part	 program	 slated	 for	 3	
p.m.	to	7	p.m.	on	Monday,	October	21	and	
Monday,	October	28	at	the	NH	Bar	Center	
in	 Concord.	Attendees	 must	 attend	 both	
sessions.
	 “This	 is	 a	 great	 intermediate-level	
class	 for	 practitioners	who	want	 to	 have	
a	 better	 understanding	 about	 the	 more	
involved	 issues	 in	 divorce	 and	parenting	
cases,	 from	division	of	assets	 to	drafting	
a	Decree	 of	Divorce,”	 commented	 attor-
ney	 Catherine	 Shanelaris	 of	 Shanelaris	
and	Schirch,	Nashua,	a	member	of	the	Pro	
Bono	Board.	
	 Shanelaris	will	be	joined	by	Pro	Bono	
Board	member	attorney	Pamela	Peterson,	
Devine,	Millimet	and	attorney	Jacqueline	
Botchman,	 McLane	 Middleton,	 both	 of	
Manchester,	 to	 take	 a	 deeper	 look	 at	 the	
law	 and	 provide	 an	 understanding	 as	 to	
how	the	law	applies	to	preparing	for	tem-
porary	and	final	hearings	and	the	prepara-
tion	of	necessary	documents.
	 A	graduate	of	a	prior	Divorce	Camp,	

Botchman	 credits	 the	 course	 with	 pro-
viding	her	with	 the	skills	and	confidence	
needed	to	be	client-ready.	“This	course	is	
truly	 unique,	 as	 it	 combines	 lecture	 and	
experiential	 education,”	 Botchman	 said.	
“At	the	end	of	the	program,	I	not	only	felt	
prepared,	but	eager	to	test	my	new	skills	
with	a	Pro	Bono	case.	
	 “Working	 with	 my	 Pro	 Bono	 client	
was	a	rewarding	experience	and	I	am	ex-
cited	 to	 see	what	 the	 next	 course	 has	 to	
offer.”
	 Space	is	limited	to	the	first	25	regis-
trants.	Having	an	active	Pro	Bono	family	
law	 case	 or	 accepting	 a	 new	 one	 is	 re-
quired	to	participate	in	the	training	series	
and	attendees	MUST	attend	both	sessions.	
	 The	 $75	 registration	 fee	 covers	ma-
terials	and	light	refreshments.	CLE	credit	
minutes	 for	 this	 live	 program,	 including	
ethics,	are	pending.		Refunds	only	for	can-
cellations	three	business	days	in	advance	
of	the	first	session.
 Register online: nhbar.inreachce.
com. For	more	information,	contact	Gin-
ny	Martin	at	gmartin@nhbar.org.
	 The	Pro	Bono	Program	 is	 supported	
in	part	by	the	NH	Bar	Foundation’s	IOL-
TA	Grants	Program,	the	NH	Bar	Associa-
tion	and	United	Way	Community	Impact	
Grants.

Pro Bono Divorce Camp 
Returns with 

Advanced Topics
Judge	Arthur	Bean	(far	left)	and	his	team	
placed	second	in	the	26th	Annual	Quid	Pro	
Bono	Golf	Tournament	on	August	8	at	Lake	
Sunapee	Country	Club	—	a	victory	made	
even	more	sweet	considering	Bean	is	the	

Bar’s	oldest	member	at	100-years-old	and	he	
has	played	in	every	tournament	over	the	last	
three	decades!	Congratulations	to	Judge	Bean	
and	his	team,	below:	(left	to	right)	Rodney	
Stark,	Mica	Stark,	Bean	and	Bob	Mielcarz.

To	see	more	photos,	visit:
www.nhbar.org/26th-annual-golf-tourna-

ment-raises-thousands-to-support-the-pro-
bono-referral-program/

Parting	Shots	from	the	26th	Annual	
Quid	Pro	Bono	Golf	Tournament
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 Lothstein Guerriero, PLLC

Five Green Street 
Concord, NH 03301
603-513-1919

Chamberlain Block Building
39 Central  Square, Suite 202

Keene, NH 03431
603-352-5000

Ted Lothstein Richard Guerriero

Statewide Practice
Criminal Defense in all State Courts

Federal Criminal Defense
DWI and Motor Vehicle Defense

State And Federal Appeals
Special Education Law

Professional Licensing Issues
Ted Lothstein Richard Guerriero

Learn more at:
www.NHDefender.com

EXPERIENCE   •   COMPASSION   •   COMMITMENT

Experience Matters. Together, we have over 50 years of experience.

Compassion – for our clients, their families, and other participants
 in the criminal justice system – this is what drives us to read one more case, 

write one more letter, craft one more argument, stay up one more hour.  

We are committed – to achieve a better outcome for our clients – and 
through public service, to make the justice system work better for all.

“One with the law is a majority.”
–Calvin Coolidge

“Connie was able to resolve a very difficult 
matter that I did not believe would settle. 
Most importantly, Connie was able to 
“control the room” to keep parties focused 
and not let them attack each other.” 

–Experienced Litigator

Connie.Rakowsky@Gmail.com 
Connie	L.	Rakowsky,	Esq.	

603-568-7138

WWW.RAKOWSKYMEDIATION.COM

Book Review

“Lawyers	 Without	 Rights:	 The	 Fate	 of	
Jewish	lawyers	in	Berlin	after	1933”
By	Simone	Ladwig-Winters
American	Bar	Association	(2018)
Hardcover;	475	pages

Reviewed by Eric Cook

“History Does Not Repeat Itself, 
But It Rhymes.” 

—  Attributed to Mark Twain…
although there is some question.

	 This	is	an	imposing,	sober,	and	som-
ber	book,	Colleagues.	The	first	125	pages	
contain	 the	 narrative	 and	 the	 remaining	
pages	are	biographies	of	1,807	Jewish	at-
torneys.	We	are	all	familiar	(or	should	be)	
with	the	broad	outlines	of	the	Holocaust.	
This	book	focuses	on	 the	fates	of	a	 rela-
tively	 small	 group	 of	Germans	who,	 be-
cause	 of	 their	 profession,	 are	 reasonably	
well-documented.	Because	these	men	and	
women	were	attorneys,	the	Berlin	Bar	As-
sociation	documented	and	tracked	them	as	
their	status	changed.	The	change	 in	 their	
status	 is	 horrifying	 as	 they	 go	 from	 re-
spected,	well-compensated	professionals,	
to	humiliated,	poor,	“others.”
	 In	February	1933,	in	the	wake	of	the	
Reichstag	 fire	 and	 the	 hysteria	 this	 fake	
crisis	 produced,	 Reich	 President	 von	
Hindenburg	 signed	 an	 emergency	 de-
cree	(their	version	of	an	Executive	Order	
in	 1933)	 suspending	 basic	 civil	 rights.	
He	 did	 so	 at	 the	 behest	 of	Adolf	 Hitler.	

No	 longer	was	 a	 person’s	 personal	 free-
dom	protected,	nor	was	 their	 freedom	of	
speech;	and,	there	was	no	freedom	of	the	
press	—	all	the	things	that	were	then,	and	
now,	taken	for	granted.
	 With	 their	 growing	 political	 power,	
the	 National	 Socialists	 increased	 their	
harassment	 of	 Jewish	 citizens,	 including	
the	 attorneys.	 Mobs	 entered	 courthous-
es,	 forcing	 out	 those	 who	 were	 Jewish,	
or	whom	 the	mobs	merely	 thought	were	
Jewish.
	 On	March	31,	 1933,	 the	Minister	 of	
Justice	put	out	a	decree	that	removed	Jew-
ish	judges	from	their	jobs	and	sharply	cur-

tailed	the	number	of	Jewish	attorneys	who	
could	practice.
	 The	 book	 continues	 to	 outline	 the	
affirmative	 steps	 taken	 by	 the	 German	
government	and	local	bar	associations	to	
purge	their	ranks	of	Jewish	professionals;	
leaving	the	once-prosperous	professionals	
unable	 to	earn	a	 living	and	 to	spiral	 into	
poverty	and	worse.
	 No	 light	 read	 this	 one,	 dear	 Col-
leagues.	But	 an	 important	one	 to	 remind	
us,	as	we	have	to	be	reminded	every	few	
generations,	 that	 tyranny	 and	 prejudice	
are	still	with	us.	We	know	how	this	chap-
ter	of	history	ended.	It	is	incumbent	upon	

us	 to	 remember	 it	 and	 remember	 how	
quickly	 and	 easily	 it	 happened.	 Other-
wise	we	could	easily	find	ourselves	in	the	
midst	of	a	rhyming	time.

Eric Cook is an at-
torney in Newmar-
ket, NH.

History Does Not Repeat Itself, But It Rhymes

“That a book published in 2018 by the American Bar Association should 
focus on the persecution of lawyers in Germany during the Third Reich — 

which collapsed almost 75 years ago — reminds us that the bleak lessons of 
such an ignominious past are as relevant as ever. The failure to enforce law 
and time-honored principles of justice still poses increasing threats to peo-
ple everywhere. ... For those lawyers who were persecuted or had to flee 

Nazi tyranny because of their religion, ‘Lawyers Without Rights: The Fate of 
Jewish Lawyers in Berlin after 1933’ demonstrates that their suffering has 

not been forgotten. Nor has it been in vain.” 
— Benjamin B. Ferencz, chief prosecutor for the U.S. in The Einsatzgruppen 

Case and sole surviving prosecutor at the Nuremberg trials

RobeRt MoRRill
M	E	D	I	A	T	I	O	N

Experience & Understanding
You Can Use

603.828.8564
judge@bobmorrill.com							www.bobmorrill.com

155	Fleet	Street,	Portsmouth,	NH	03801

Over 25 Years  
of Experience

vv
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A “Remarkably Readable” Education in Corporate Rights

Book Review

“We	the	Corporations:	How	American	Busi-
nesses	Won	Their	Civil	Rights”
By	Professor	Adam	Winkler
Liveright	(2018)
Hardcover;	470	Pages

Reviewed by Joseph Mattson

	 Most	readers	of	this	review	will	remem-
ber	the	United	States	Supreme	Court’s	2010	
opinion	 in	Citizens United;	many	 readers	
of	this	review	will	also	recall	the	exchange	
between	President	Obama	and	Justice	Alito	
at	the	2010	State	of	the	Union	Address.	The	
President	charged	that	the	Supreme	Court	
had	 “reversed	 a	 century	 of	 law.”	 Justice	
Samuel	Alito,	 attending	 the	 address	 as	 a	
spectator,	shook	his	head	and	mouthed	“not	
true.”	Who	was	correct?	This	is	but	one	of	
the	many	knotty	questions	UCLA	Professor	
Adam	Winkler	addresses	in	his	remarkably	
readable	book,	“We	the	Corporations.”
	 The	task	Professor	Winkler	undertook	
in	 writing	 “We	 the	 Corporations”	 was	
broad	 in	 scope,	 spanning	 some	500	years	
of	Anglo-American	 legal	history.	Winkler	
begins	 his	 book	with	Blackstone and	 he	
ends	with	the	strategic	litigation	and	schol-
arly	criticism	that	followed	the	modern	day	
controversial	 opinions	 like Hobby Lobby,	
which	addressed	the	ability	of	a	closely	held	
corporation	to	have	religious	beliefs.
	 Despite	 its	 remarkable	scope,	Profes-
sor	Winkler	 has	 produced	 a	 readable	 and	
informative	account	of	 the	history	of	cor-
porate	 rights	 before	 the	 Supreme	Court.	

However,	the	breadth	of	“We	
the	Corporations”	made	 the	
book	into	a	survey	course	on	
corporate	rights	instead	of	the	
upper	 level	 seminar	 on	 the	
same	topic	some	readers	may	
want.	For	those	who	wish	to	
really	study	the	issue,	“We	the	
Corporations”	 is	 the	 begin-
ning,	not	the	end.	
	 Although	Citizens United 
increased	 the	 attention	 paid	
to	the	legal	rights	of	corpora-
tions,	 Professor	Winkler’s	
book	makes	 clear	 that	 the	
Citizens United	 opinion	was	 not,	 by	 any	
stretch,	 the	first	 corporate	 rights	 case.	 In	
fact,	 the	 Supreme	Court	 first	 addressed	
corporate	 personhood	 in	 1809,	 200	years	
before	Justice	Alito	and	President	Obama’s	
2010	exchange.	
	 Unlike	the	first	amendment	generally,	
and	election	spending	specifically,	the	first	
corporate	 rights	 cases	were	 less	 passion-
invoking;	they	dealt	with	diversity	jurisdic-
tion.	Specifically,	could	a	corporation	sue	
and	be	sued	in	federal	courts,	pursuant	to	
the	 constitution’s	 clause	 authorizing	 suits	
between	citizens	from	different	states?	The	
Supreme	Court	answered	in	the	affirmative	
—	corporations	possessed	the	ability	to	sue	
in	a	federal	forum	and	likewise	were	subject	
to	being	sued	in	a	federal	forum.
	 This	is	the	first	of	what	I	see	as	Profes-
sor	Winkler’s	 two-part	 thesis:	 contrary	 to	
some	popular	criticism,	constitutional	liti-

gation	 concerning	 corporate	
rights	is	nothing	new.	Instead,	
cases	like	Citizens United	and	
Hobby Lobby are	 branches	
on	 a	 tree	 that	 was	 planted	
shortly	after	the	Constitution’s	
ratification.	While	 passion-
inflaming	cases	 like	Citizens 
United	and	Hobby Lobby are,	
to	 be	 fair,	 new	 applications	
of	constitutional	principles	to	
the	rights	of	corporations,	the	
constitutional	principles	being	
applied	 are	 not,	 themselves,	
new.

	 Professor	Winkler’s	second	argument	
undercuts	 another	 common	 refrain	 in	
popular	media—	corporations	are	(or	aren’t,	
depending	 on	 whom	 you’re	 watching)	
people.	The	refrain	that	corporations	aren’t	
people	 is	 typically	 invoked	by	 those	who	
oppose	extension	of	constitutional	rights	to	
corporations.	In	Professor	Winkler’s	view,	
however,	acknowledging	that	corporations	
aren’t	people	would	not	change	too	much	
in	the	Supreme	Court’s	jurisprudence,	be-
cause	most	 pro-corporation	opinions	 that	
have	been	issued	by	the	high	court	actually	
ignore	corporate	personhood.
	 For	example,	in	his	opinion	upholding	
a	corporation’s	right	to	sue	in	federal	court,	
Chief	Justice	Marshall	ignored	the	corporate	
form	 and	 deemed	 it	more	 important	 “to	
consider	 the	 character	 of	 the	 individuals	
who	compose	it.”	Chief	Justice	Marshall’s	
decision	 to	 ignore	 the	 corporate	 form	 in	

Bank of United States v. Deveaux	was	the	
first,	but	certainly	not	the	only,	decision	in	
which	not	treating	corporations	themselves	
as	“people”	resulted	in	the	expansion	of	con-
stitutional	rights	to	corporations.	Populist-
Justice	Hugo	Black’s	approach	to	corporate	
rights	was	 simpler:	 corporations	 are	 not	
people	within	the	meaning	of	the	constitu-
tion	 and,	 therefore,	 had	no	 constitutional	
rights.
	 Before	I	read	“We	the	Corporations,”	
I	had	read	little	about	corporate	rights	be-
yond	Citizens United	and	Hobby Lobby.	For	
those	 readers	who	have	 a	 similar	 lack	of	
knowledge	about	this	area	of	constitutional	
law,	I	recommend	this	book;	you	will	get	
an	exhaustive	history	of	the	major	cases	in	
this	field.	But	for	those	readers	who	have	
already	read	extensively	in	this	area	of	the	
law,	I	suggest	you	look	elsewhere.	

A member of Wadle-
igh, Starr & Peters, 
Joey Mattson’s prac-
tice focuses on de-
fense of healthcare 
providers, healthcare 
institutions, and other 
professionals, includ-
ing lawyers and ac-
countants. Addition-
ally, Mattson has de-
fended premises and 
general liability matters, 
and has been involved in complex commercial 
litigation on behalf of plaintiffs and defendants.  

Premier SPONSOR

ADDITIONAL 
SPONSORSHIP SUPPORT FROM:

Northeast Delta Dental Stadium
Manchester, NH

GAME TIME: 2 PM  •  GATES OPEN: 1 PM
to benefit nhla & larc

Anthem • Bank of New Hampshire • Dartmouth Hitchcock  •  Duprey Campanies
 Eastern Bank • Elliot Health Systems  •  Eversource • Ledyard Financial Advisors 

Merrimack County Savings Bank  •  Northeast Delta Dental • Preti Flaherty 
The Provident Bank • Sightline Public Affairs • Unitil • Well Sense

More info at www.NH-CLS.org
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	 The	 University	 of	
New	 Hampshire	 Frank-
lin	Pierce	School	of	Law	
recently	 kicked	 off	 the	
fall	term,	bringing	a	new,	
first-of-its-kind	 online	
certificate	 in	 Blockchain,	
Cryptocurrency	 and	 Law	
program	 to	 the	 school’s	
offerings,	 according	 to	
a	 press	 release	 from	 the	
law	 school.	 The	 certifi-
cate	 program	 is	 aimed	 at	
professionals	 from	 busi-
ness,	technology,		finance,	
banking,	and	law.
	 “By	blockchain	ecosystem	standards,	
our	all-star	line-up	of	faculty	and	guest	ex-
perts	is	a	tremendous	list,”	said	Tonya	M.	
Evans,	associate	dean	of	academic	affairs	
at	 UNH	 Franklin	 Pierce	 School	 of	 Law,	
who	developed	and	now	serves	as	coordi-
nator	of	the	program.	“We	have	teamed	up	
with	 world-renowned	 industry	 experts	 to	
deliver	 a	 world-class	 educational	 immer-
sion	experience	 in	a	convenient	and	flex-
ible	100	percent	online	format.”	
	 Experts	 include	 Jimmy	 Song	 (Bit-
coin	 Educator,	 Developer	 and	 Entrepre-
neur),	 Robby	 Greenfield	 (Global	 Social	
Impact	Lead	Consensys)	,	Jacob	Kostecki	
(Massive	Adoption),	Ed	Moy	(former	US	
Mint	Chair),	Sandra	Ro	(Global	Business	
Blockchain),	David	Burt	 (Bermudan	Pre-
mier),	Caitlin	Long	(Wyoming	Blockchain	
Project),	 Meltem	 Demirors(CoinShares),	
and	 Hester	 Peirce	 (SEC	 Commissioner),	

according	to	the	release.
		A	 single	 course	 badge	
can	 be	 earned	 in	 one	 se-
mester,	 while	 the	 two-
semester	professional	cer-
tificate	 can	 be	 earned	 in	
less	than	one	year.
	 “Students	 will	 learn	
about	 the	 intersection	 of	
the	 law	 and	 emerging	
technologies,”	 adjunct	
professor	 and	 interna-
tional	 blockchain	 expert	
Samson	 Williams	 said	
in	 the	 release.	 “They’ll	
discover	 what	 the	 future	

of	banking,	finance,	compliance,	 technol-
ogy,	emerging	technology,	and	intellectual	
property	looks	like.”
	 UNH	Law	notes	that	the	online	certifi-
cate	allows	students	to	understand	both	the	
importance	 and	 impact	 of	 cryptocurren-
cies	on	the	financial,	political,	social,	and	
economic	 sectors	 of	 both	 developed	 and	
emerging	societies,	how	to	use	tokens	as	a	
self-funding	mechanism	for	projects	with-
in	the	crypto	economy,	and,	more	broadly,	
the	 economic	activity	 surrounding	 the	 is-
suance	of	tokens,	the	intellectual	property	
implications	 of	 blockchain	 technology,	
and	various	governmental	use	cases	to	ad-
dress	and	solve	for	a	host	of	public	sector	
problems.
	 The	cost	of	the	two-semester	Full	Cer-
tificate	 cost	 is	 $3,995.	A	 single-semester	
badge	is	$2,495.	

New School Year Brings Online Certificate in 
Blockchain & Cryptocurrency to UNH Law Wellness Resources of the Month

BOOK PICK:
“The Noonday Demon: An Atlas of Depression” 
by Andrew Solomon, Simon & Schuster (2001)

“[T]he book for a generation, elegantly written, meticulously researched, 
empathetic, and enlightening.” (Time) The author suffers from depression and 
wrote this book to help others understand what it is truly like to suffer from it.

PODCAST PICK:
The Hilarious World of Depression by American Public Media

A series of frank, moving, and yes, funny conversations with top comedians 
who have dealt with this disease. A chance to gain some insight, have a few 
laughs, and realize that people with depression are not alone and that to-

gether, we can all feel a bit better. 

NH Lawyer Assistance Program
Help. Hope. Healing. 

Don’t hesitate. Don’t go it alone. 
Call today: (603) 491-0282 

Under Supreme Court Rule 58, all contact with NHLAP, 
whether with lawyers, judges, law students, or concerned 
third parties, is confidential. In addition, NHLAP employ-
ees and volunteers are exempt from reporting professional  
misconduct under Rule 8.3, and prohibited from doing so 

under Rule 37. 

WHAT’S 
A BETTER 
 RETURN 
 THAN
A SMILE?

Smiles are such simple gestures, yet they’re so powerful 
for your small business. As the nation’s leading dental 
insurance provider, Delta Dental is the perfect partner 
to keep your employees’ smiles healthy with trusted 
experience, national access to the largest network of 
dentists and specialized expertise in oral care. Visit 
NortheastDeltaDental.com for your small business 
and choose a plan today.
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Charles P. Bauer
Concord

(603) 545-3651

John B. Garvey
Concord

(603) 513-5214 

Melinda S. Gehris
Concord

(603) 225-0477 

Peter Taylor
Portsmouth

(603) 436-0666

Robert Morrill
Portsmouth

(603) 828-8564

* The National Academy of Distinguished Neutrals (www.NADN.org) is an invitation-only professional association of over 900 litigator-rated 
mediators & arbitrators throughout the US and a proud partner of the AAJ and DRI. For more info, please visit www.NADN.org/about

New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org
New Hampshire’s Most Trusted Mediators & Arbitrators Online At

www.NHMediators.org

As approved by local members of the national plaintiff (AAJ) and defense (DRI) bar associations*

 Fast Track Appointment Scheduling - visit our free Available Date Calendars  Fast Track Appointment Scheduling - visit our free Available Date Calendars 

As approved by local members of the national plaintiff (AAJ) and defense (DRI) bar associations*

Dennis Ducharme
Manchester

(603) 935-7292

Gregory S. Clayton
Littleton

(207) 706-4977

y Sharenthood from page 5

all	 the	 federal	 statutory	 privacy	 regimes,	
FERPA	 comes	 the	 closest	 to	 imposing	
robust	 and	 comprehensive	 limitations	 on	
adults’	sharing	of	children’s	personal	digi-
tal	data.	
	 However,	 FERPA	 suffers	 from	 some	
of	its	own	serious	limitations.	First,	it	was	
written	 for	 the	 brick-and-mortar	 world,	
where	 an	 apple	 on	 the	 teacher’s	 desk	
meant	 a	 fruit,	 not	 a	 phone.	 FERPA	 did	
not	anticipate	today’s	world	of	ubiquitous	
digital	 tech	 and	 digital	 data	 collection.	
“FERPA’s	regulatory	mechanisms	rely	on	
the	assumption	that	it	is	not	easy	to	share	
student	 [education]	 records	without	 indi-
vidual	or	 institutional	action,”	writes	pri-
vacy	scholar	Elana	Zeide;	however,	today	
“intention	 and	 knowledge	 are	 no	 longer	
required	to	disclose	information.”33	
	 There	 are	 just	 too	many	devices	 and	
services	collecting	 too	much	data	 for	 too	
many	reasons	for	schools	to	have	an	easy	
time	getting	a	handle	on	what	data	is	being	
collected,	 by	whom,	 and	why	—	 thresh-
old	questions	for	determining	whether	the	
data	being	collected	is	PII	in	an	“education	
record”	subject	to	FERPA	protection.	Stu-
dents’	data	can	be	collected	through	digital	
devices	that	schools	honestly	don’t	under-
stand	 to	 be	 creating	 “education	 records”	
with	PII	 that	 are	protected	by	FERPA	—	
even	if	they	technically	are.	These	devices	
may	include	“wearable	fitness	devices	for	
physical	 education	 classes”34	 or	 digital	
surveillance	cameras.	
	 And	 some	 data	 collection	 in	 schools	
may	fall	outside	of	or	at	 least	not	clearly	
within	 FERPA’s	 control.	 For	 instance,	 is	
metadata	 (data	 about	 data)	 an	 education	

record?	In	these	and	many	other	ways,	key	
privacy	problems	that	arise	when	students’	
data	is	being	shared	with	digital	tech	and	
service	 providers	 are	 not	 fully	 addressed	
by	FERPA’s	requirements.35	
	 Second,	FERPA	is	built	on	a	parental	
consent	framework.	Under	the	letter	of	the	
law,	parents	typically	are	expected	to	have	
the	final	say	in	judging	the	complex	poten-
tial	 trade-offs	 between	 privacy	 risks	 and	
educational	benefits.36	This	is	unrealistic,	
even	 fantastical.	 It’s	 difficult	 enough	 for	
parents	 to	try	to	read	and	understand	pri-
vacy	policies	and	terms	of	use	for	digital	
tech	in	their	homes.	It’s	essentially	impos-
sible	when	parents	lack	easy	or	any	access	
to	information	about	the	digital	tech	being	
used	 in	 their	 children’s	 schools,	which	 is	
often	the	situation	parents	find	themselves	
in.37
	 Third,	FERPA	fails	to	rely	completely	
on	a	parental	consent	framework.	The	ex-
ceptions	that	exist	for	schools	to	share	PII	
without	parental	consent	or	even	for	par-
ents	to	have	the	right	to	opt	out	of	sharing	
mean	 that	 there	often	 is	a	 fair	 amount	of	
PII	 sharing	 taking	 place	 over	which	 par-
ents	have	limited	to	no	control.38	The	most	
frequently	 used	 exception	 is	 the	 “legiti-
mate	 school	 official”	 exception,	 through	
which	 schools	 can	 share	PII	with	 a	 third	
party—as	long	as	that	party	is	doing	some-
thing	 that	 the	 school	otherwise	would	do	
itself,	 is	 under	 the	 control	 of	 the	 school,	
and	doesn’t	reshare	the	data.39	 
	 When	 schools	 (or	 well-intentioned	
individuals	 within	 schools,	 like	 teachers	
looking	for	new	resources)	 rely	on	click-
wrap	agreements	with	providers	instead	of	
negotiated	 contracts,	 these	 requirements	
are	unlikely	to	be	met	—	meaning	that	the	
schools	are	in	violation	of	FERPA	if	they	

have	not	gotten	parental	consent	 to	share	
the	PII.40	More	 important	 than	 the	 tech-
nical	 legal	violation	 is	 the	 actual	danger:	
without	a	negotiated	contract	in	place	that	
is	 actively	monitored	by	 the	 school,	how	
do	schools	and	their	staff	know	what	these	
third	parties	are	doing	with	students’	data?	
Are	the	third	parties	mining	it	to	make	pre-
dictions	 about	 children	 for	 marketing	 or	
other	purposes?	Are	 they	selling	 it	 to	yet	
other	third	parties	who	will	do	so?	Some-
times	the	answer	to	these	questions	is	yes,	
which	could	allow	PII	to	get	into	the	hands	
of	data	brokers	and	beyond.41	
	 FERPA	has	an	often	forgotten	cousin:	
the	Protection	of	Pupil	Rights	Act	(PPRA),	
another	federal	law	about	student	privacy	
that	 has	 its	 origins	 in	 allowing	 “parent	
access	 to	 federally	 funded	 experimental	
instructional	materials.”42 PPRA	was	cre-
ated	 before	 the	 digital	 age	 and	 amended	
during	it.43	Its	amendment,	although	awk-
wardly	drafted,	does	address	today’s	chal-
lenge	of	dealing	with	private	 information	
about	students	 that	digitally	departs	 from	
schools	and	winds	up	in	the	hands	of	third	
parties	that	may	use	it	for	noneducational	
purposes.	
	 Under	 PPRA,	 public	 K–12	 schools	
“must	offer	parents	an	opportunity	to	opt-
out	 from	 having	 their	 child	 participate	
in	 any	 activity	 involving	 the	 collection,	
disclosure	 or	 use	 of	 students’	 personal	
information	for	 the	purpose	of	marketing	
or	 selling	 the	 information	 ‘(or	 otherwise	
providing	 that	 information	 to	 others	 for	
that	purpose).’”44	PPRA	defines	“personal	
information”	 as	 “individually	 identifiable	
information,	 including	 a	 student	 or	 par-
ent’s	name,	home	address,	telephone	num-
ber	or	a	Social	Security	Number.”45	
	 So	 before	 a	 school	 engages	 with	 an	

ed	 tech	 provider	 that	 collects	 personal	
information,	 the	 school	 should	determine	
whether	 the	 provider	 will	 use	 this	 infor-
mation	 for	marketing	or	 related	purposes	
and	whether	the	provider	will	pass	it	along	
to	 data	 brokers	 or	 others	 to	 use	 for	 such	
purposes.	Parents	 then	must	be	given	 the	
ability	 to	 opt	 out.	 However,	 the	 right	 to	
give	consent	prior	to	any	action	is	stronger	
than	this	opt-out	right	after	notification	of	
pending	action.	Essentially,	PPRA	is	creat-
ing	 another	 layer	 of	 (required,	 if	 not	 ac-
tual)	notification	that	may	be	difficult	for	
parents	 to	understand	—	if	 they	even	see	
the	email	or	find	 the	note	underneath	 the	
week-old	banana	in	their	child’s	backpack.	
	 Although	parents	are	far	from	perfect	
gatekeepers	with	respect	to	their	children’s	
privacy	in	the	digital	era,	 the	law	assigns	
the	lion’s	share	of	those	guard-dog	duties	
to	 them.	 Performing	 those	 duties	 grows	
ever	more	complicated	when	there	are	too	
many	 animals	 trying	 to	 mind	 the	 farm,	
which	heightens	the	risk	that	no	animal	is	
really	on	top	of	the	situation.	Ask	George	
Orwell:	 animals	 aren’t	 supposed	 to	mind	
the	farm	themselves	anyway.46 

Editor’s Note: All citation information is 
available online in the open access ver-
sion of “Sharenthood,” found at: https://
sharenthood.mitpress.mit.edu/.

Leah Plunkett is associate professor of le-
gal skills, and director of academic suc-
cess at the University of New Hampshire 
School of Law. She is faculty associate at 
the Berkman Klein Center for Internet and 
Society at Harvard University.
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GREGORY S. ZEREGA, CPA

An NHBA Member Benefit

	 However,	it	is	important	that	members	
first	understand	what	this	program	is	not	—	
do	not	laugh,	as	I	have	already	been	asked	
these	questions:	

What TechConnect is NOT

1.	 The	program	 is	 not	 to	 help	 you	with	
your	 personal	 gear.	 No	 questions	
about	 your	 iPhone	 freezing	 up,	 or	
strange	 orange	 lines	 showing	 up	 on	
the	PlayStation.

2.	 The	consulting	is	not	intended	to	be	an	
emergency	response	to	an	existing	cri-
sis.	So,	 if	your	printer	starts	smoking	
as	you	put	together	a	brief,	do	not	use	

this	service.
3.	 The	service	can’t	help	you	with	your	

interface	 with	 the	 court	 system.	 Our	
consultants	don’t	have	insight	into	the	
court’s	software,	so	no	questions	on	e-
filing.	

4.	 The	 system	 does	 not	 allow	 you	 to	
chain	book	four	½	hour	consultations	
together	 to	 create	 a	 2-hour	 consulta-
tion.	 Experience	 shows	 that	most	 is-
sues	can	be	resolved	within	½	hour.		If	
more	time	is	needed,	a	follow-up	ap-
pointment	can	be	made.

5.	 The	consultants	are	not	service	people.	
They	 deal	 with	 current	 technology.	
Don’t	 bother	 looking	 for	 where	 you	
can	get	replacement	parts	or	programs	
for	those	25-year-old	ink	jet	printers	or	
the	Sun	Microsystems	computer	 run-
ning	MS-DOS.

	 So,	with	those	ground	rules,	ask	ques-
tions	and	get	answers.	Dovetail	your	tech-
nology	to	the	needs	of	your	practice.	Find	
out	how	to	save	steps	and	money	by	having	
the	right	technology.	
	 Think	about	the	possibilities....

What TechConnect CAN Do 
for You

1.	 How	to	access	cloud	computing.
2.	 Electronic	document	management.
3.	 Variations	 in	 law	 practice	 manage-

ment	tools.
4.	 Digital	billing	and	accounting.
5.	 Opportunities	 for	 mobile	 tools	 and	

devices	to	access	everything	from	ev-
erywhere.

6.	 Electronic	 editing	 for	 complex	 legal	
documents.

7.	 How	 to	 fully	use	your	Microsoft	Of-
fice	 applications,	 such	 as	 Word	 and	
Excel.

8.	 Speech	recognition	options.
9.	 Electronic	 security	measures	 and	 en-

cryption.
10.	 Variation	 in	 data	 backup	 options	 and	

solutions.
 
	 These	 are	 only	 a	 sampling	 of	 how	
TechConnect	 can	 revitalize	 and	 enhance	
your	practice,	your	profitability,	 and	your	
sanity.	Just	go	to	the	NHBA	Home	page	on	
September	25	(see	a	screenshot	of	the	web-
page	 below)	 or	 thereafter	 and	 enjoy	 this	
cutting-edge	member	service!

y TechConnect from page 1

Visit the TechConnect Webpage 
starting at 8:30 a.m. on 

Wednesday, September 25 to 
book an appointment or email an expert!

www.nhbar.org/techconnect
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www.acctm.org/cbauer

www.nadn.org/charles-bauer

Charlie Bauer
For rates and available dates 

contact Charlie at 
bauer@gcglaw.com or 

603-545-3651
www.actl.com

Gallagher, Callahan & Gartrell PC   |   800-528-1181  |    gcglaw.com

“Let’s get it settled!”

Shaping SuccessSM

Mediation for results.

Mediation and Arbitration
Seasoned Practical Experience

Resolving Conflicts

Galway Mediation Service
Richard E. Galway
9 Muirfield Road

Bedford, NH 03110
Office: (603) 488-5399
Cell: (603) 714-0585

Email: Galway@galwaymediationservice.com
Website: http://www.galwaymediationservice.com

	 New	 Hampshire	 Bar 
News Editor	Anna	Berry	was	
selected	 as	 a	 2019	 Media	
Law	 School	 Fel-
low	 by	 the	 Uni-
versity	 of	 South	
Carolina.	Berry	is	
one	of	33	Fellows	
from	 a	 range	 of	
print,	 broadcast	
and	 multime-
dia	 news	 outlets	
across	 14	 states	
who	will	visit	the	
Columbia	campus	
in	September.
	 The	 2019	 Me-
dia	 Law	 School,	 hosted	
by	 the	 University	 of	 South	
Carolina	 School	 of	 Law	
and	 College	 of	 Information	
and	 Communications,	 and	
sponsored	 by	 the	 American	
Board	 of	 Trial	 Advocates,	
will	provide	 journalists	with	
the	opportunity	to	develop	a	
better	 understanding	 of	 the	
key	stages	of	civil	and	crimi-
nal	proceedings	and	to	learn	

more	 about	 basic	 law	 in	 or-
der	 to	 report	 accurately	 on	
many	important	issues	in	the	

news.
	 Instructors	
for	 the	 two-day	
program,	 starting	
September	19,	in-
clude	USC	School	
of	 Law	 Dean	
Robert	 M.	 Wil-
cox,	 Senior	 U.S.	
District	 Court	
Judge	 Joseph	 F.	
Anderson,	 Doug	
Heminghaus	 of	

the	 Federal	 Bureau	
of	 Investigation,	 and	 law	
professors	 Derek	 Black	 and	
Susan	Kuo.
	 The	Media	Law	School	
program	 is	 overseen	 by	 Dr.	
Carmen	Maye,	who	 holds	 a	
Ph.D.	 from	 the	 University	
of	South	Carolina	and	a	J.D.	
from	the	University	of	South	
Carolina	School	of	Law	and	
who	 teaches	 courses	 in	me-
dia	law	and	advertising.

Bar News Editor Named 
Media Law School Fellow by 
University of South Carolina	 T h e 	 N e w	

Hampshire	Bar	As-
sociation’s	 2019	
Paralegal	 Profes-
sionalism	 Award	
will	be	given	to	Trish	
Bell	at	the	Paralegal	
Association	of	New	
Hampshire’s	annual	
luncheon	 on	 Sep-
tember	 20	 in	Con-
cord.
	 Bell,	 a	 graduate	 of	Green	Mountain	
College,	has	been	a	paralegal	with	attorney	
James	M.	Callahan	for	more	than	20	years.
	 “Trish	 has	 consistently	 displayed	
professionalism,	 integrity	 and	 incredible	
competence,”	Callahan	wrote	in	his	nomina-
tion	letter.	“We	have	a	sophisticated	com-
mercial	transactional	practice.	We	represent	
banks	and	businesses.	Our	clients	are	very	
comfortable	 dealing	 directly	with	Trish	
and	don’t	hesitate	to	reach	out	to	her	in	the	
first	instance	...	She’s	been	instrumental	in	
helping	manage	 IOLTA	 accounts,	 obtain	
fee	agreements,	and	otherwise	manage	the	
attorney-client	 relationship	professionally	
and	in	a	considered	manner.”
	 Callahan	 also	 noted	 that	Bell	 is	 in-
volved	extensively	in	the	local	community,	
including	 volunteer	work	with	 substance	
abuse	prevention	program	at	the	local	high	
school.	She	 is	 currently	 a	member	of	 the	
Board	of	Trustees	of	the	Contoocook	Hous-

Tricia	Bell	to	be	Recognized	with	
2019	Paralegal	Professionalism	

Award	

ing	Trust,	an	organization	that	provides	low	
income	persons	with	housing,	 and	 is	 also	
active	with	the	local	board	of	realtors	in	her	
role	as	an	affiliate.
	 Bell	provides	mentoring	to	other	parale-
gals	in	the	Callahan	office	in	Peterborough,	
he	noted,	and	she	always	strives	to	improve	
the	firm’s	work	and	processes.
	 “Trish	 has	 promoted	 and	 embodied	
professionalism	as	 a	 paralegal,”	Callahan	
said.
	 Since	the	late	1970s,	PANH	has	been	
actively	involved	in	promoting	the	paralegal	
profession	from	paralegal	education	to	net-
working,	and	setting	professional	standards	
in	the	State	of	New	Hampshire.	
	 PANH	has	become	a	 state-wide	non-
profit	professional	organization,	comprised	
of	over	100	paralegals,	law	firms	and	other	
organizations	dedicated	to	the	development	
of	the	paralegal	profession.

Maine Case?
Refer your clients with confidence 

to Maine’s most respected plainti�s’ 

law firm. Your client’s success is 

our shared goal.

Together, let’s win. 

       800.244.3576     
bermansimmons.com

WHERE GREAT THINGS HAPPEN
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cfe certified fraud examiner
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• Fraud Detection 

• Fraud Prevention
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16	Salmon	Street,	Manchester,	NH	03104
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George T. O’Brien, CPA, CVA, MST

28 Webster Street, Manchester, NH 03104
Direct Line: 603-626-7888      E-mail: gtobrien@gtoco.com

G. T. O’Brien, Inc.
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Kathleen McGuire
MEDIATION/ARBITRATION

Creative Mediation/
Judicious Arbitration
kathleen@judgemcguire.com

(603)	496-9621

www.mcguirearbitration.com
Member	of	American	Arbitration	Association	Roster	of	Neutrals

y Legislation from page 1

Macintosh	 said.	 “The	 budget’s	 in	 flux	
[and]	 there	 are	 50	 [vetoed]	 bills	 which	
probably	 won’t	 be	 reviewed	 by	 the	 leg-
islature	until	the	end	of	September	at	the	
earliest.”
	 Macintosh	 is	 the	 Bar	 Association’s	
legislative	representative	at	the	statehouse	
in	Concord.	Of	the	37	pieces	of	legislation	
—	plus	one	constitutional	amendment	—	
that	the	Bar’s	Board	of	Governors	took	a	
position	 on	 this	 year,	 the	 Board	 recom-
mended	support	of	two	bills.	The	commit-
tee	 opposed	 three	 bills,	 all	 of	which	 did	
not	make	it	out	of	the	House.
	 To	 fulfill	 its	 mission	 as	 enumerated	
in	Article	1	of	the	Bar’s	constitution	(ex-
cerpted	on	page	23),	 the	Bar	Association	
maintains	 a	 legislation	 program.	 The	
NHBA	follows	the	guidelines	of	 two	de-
cisions	 that	 authorize,	with	 some	 limita-
tions,	 lobbying	 by	 unified	 bar	 associa-
tions.
	 As	 a	 unified	 bar,	 the	NH	Bar	Asso-
ciation	 maintains	 a	 legislative	 program	
that	is	more	likely	to	provide	background	
information	to	broaden	legislators’	under-
standing	of	law	than	up-or-down	advoca-
cy.
	 Each	 year,	 when	 appointing	 mem-
bers	 to	 the	 NHBA	 Legislation	 Commit-
tee,	 the	 Bar	 president	 strives	 to	 include	
members	 representing	 all	 major	 practice	
areas.	When	the	legislative	session	opens,	
the	Legislation	Committee	must,	in	a	very	
short	time,	sift	through	a	large	number	of	
introduced	 bills	 to	 determine	 their	 rele-
vance	to	the	legal	community	and	recom-
mend	 to	 the	NHBA	Board	 of	Governors	
whether	to	take	an	informational	or	advo-
cacy	role.
	 Both	 the	Legislation	Committee	and	

the	Board	of	Governors	 evaluate	 the	 ap-
propriateness	 of	 advocacy	 or	 opposition	
to	a	bill	according	to	the	guidelines	of	two	
court	decisions	that	address	issues	regard-
ing	the	unified	bar	and	legislation.
	 A	1990	U.S.	Supreme	Court	decision,	
Keller v. State Bar of California,	found	a	
legitimate	public	policy	purpose	in	a	state	
requiring	attorneys	to	belong	to	a	bar	as-
sociation	 and	 then	 set	 forth	 general	 re-
strictions	on	political	or	legislative	activi-

ties.	The	NH	Supreme	Court,	in	the	1986	
Chapman	 decision,	 set	 specific	 limits	on	
the	NH	Bar’s	legislative	activities.
 Chapman	 limits	 the	 Bar’s	 advocacy	
on	legislation	to	issues	relating	to	the	ef-
ficient	administration	of	 the	 judicial	 sys-
tem,	the	composition	and	operation	of	the	
courts,	and	the	“education,	ethics,	compe-
tence,	integrity	and	regulation,	as	a	body,	
of	the	legal	profession.”	
	 The	 decision	 notes	 that	 “where	 sub-
stantial	unanimity	does	not	exist	or	is	not	
known	to	exist	within	the	bar	as	a	whole,	
particularly	with	 regard	 to	 issues	 affect-
ing	members’	 economic	 self-interest,	 the	
Board	[of	Governors]	shall	exercise	cau-
tion.”
	 The	Legislation	Committee	reviews	a	
list	of	bills	screened	by	the	Bar’s	legisla-
tive	 representative,	 focusing	 on	 the	 bills	
of	general	interest	to	the	legal	community	
or	 courts.	 Usually,	 they	 winnow	 down	
nearly	1,000	introduced	bills	to	about	80.	
On	a	small	number	of	bills,	the	Commit-
tee	recommends	either	opposition	or	sup-
port	under	the	Chapman	guidelines.
	 For	a	larger	number	of	bills,	the	Com-
mittee	may	decide	to	recommend	that	the	
Association	 take	 an	 “information”	 posi-
tion.	On	 these	 bills,	 the	Committee	 sug-
gests	 that	 advocacy	 is	 not	 suitable	 but	
believes	that	the	Bar	Association	can	help	
lawmakers	by	noting	potential	unforeseen	

or	unintended	consequences.	The	Legisla-
tion	 Committee’s	 recommendations	 are	
then	 forwarded	 to	 the	 NHBA	 Board	 of	
Governors	which	has	final	say	on	the	rec-
ommendations.	Once	the	legislative	posi-
tions	have	been	voted	on	by	the	Board	of	
Governors,	 the	Association’s	 representa-
tive	 is	 authorized	 to	 convey	 those	 posi-
tions	to	the	Legislature.
	 In	 a	 large	 Legislature	 with	 many	
members	 unfamiliar	 with	 the	 complexi-
ties	of	particular	areas	of	law,	the	Bar	As-
sociation’s	 legislative	 representative	 of-
ten	is	consulted	by	committee	leaders	and	
members	 to	 determine	 a	 bill’s	 potential	
impact	if	it	were	to	become	law.
	 The	 two	 bills	 supported	 by	 the	 Bar	
Association	were	signed	by	the	governor	
in	 June.	 SB	 298,	 relative	 to	 summoning	
out-of-state	 witnesses	 in	 criminal	 cases,	
will	 be	 effective	 as	 of	 January	 1,	 2020,	
while	SB	147,	relative	to	the	adoption	of	
the	Uniform	Fiduciary	Access	 to	Digital	
Assets	Act,	was	effective	as	of	June	25.
	 The	 three	 bills	 opposed	 by	 the	 Bar	
Association	were:	HB	314,	relative	to	the	
submission	of	evidence	prior	 to	hearings	
in	divorce	cases;	HB	246,	relative	to	pen-
alties	for	corrupt	practices;	and,	HB	217,	
relative	 to	 bonds	 for	 public	 employees	
and	repealing	the	board	of	claims.	

NHBA	Legislation	Watch	2019
Bill# Title Position Status
HB 0491 Relative to questioning and detaining suspects. NO POSITION House - Signed by Governor Sununu 07/10/2019; Chapter 

171; Eff: 09/08/2019
HB 0566 Relative to the release of recordings from security cameras in civil 

proceedings.
INFORMATION House - Inexpedient to Legislate

HB 0574 Relative to the emancipation of minors. INFORMATION House - Signed by Governor Sununu 06/21/2019; Chapter 
110; Eff: 01/01/2020

HB 0583 Relative to the procedures governing guardians ad litem and relative to 
parental rights and responsibilities.

INFO - NEGATIVE House - Inexpedient to Legislate:

HB 0584 Relative to the procedures governing possessory actions against tenants. INFO - NEGATIVE House - Inexpedient to Legislate

HB 0585 Relative to the procedure for mortgage foreclosure. INFO - NEGATIVE House - Inexpedient to Legislate

HB 0599 Relative to liens for labor and materials on property owned by an irrevocable 
trust.

INFO - NEGATIVE House - Subcommittee Work Session: 09/17/2019

HB 0601 Establishing an assurance deed and procedures therefor. INFO - NEGATIVE House - Subcommittee Work Session: 09/17/2019

HB 0619 Relative to transactions exempt from consumer protection regulations. INFO - NEGATIVE House - Inexpedient to Legislate

SB 0034 Relative to the applicability of certain DWI prohibitions. NO POSITION House - Retained in Committee

SB 0036 Creating a cause of action for certain constitutional deprivations of right. NO POSITION House - Lay on Table (Rep. Walz): Motion Adopted 

SB 0147 Relative to adoption of the Uniform Fiduciary Access to Digital Assets Act. SUPPORT Senate - Signed by the Governor on 06/25/2019; Chapter 
0140; Effective 06/25/2019

SB 0296 Relative to live medical testimony in courts. INFORMATION Senate - Signed by the Governor on 07/19/2019; Chapter 288; 
Effective 01/01/2020

SB 0297 Extending the deadline for arraignments. INFORMATION Senate - Signed by the Governor on 06/25/2019; Chapter 
0142; Effective 01/01/2020

SB 0298 Relative to summoning out-of-state witnesses in criminal cases. SUPPORT Senate - Signed by the Governor on 06/05/2019; Chapter 
0065; Effective 01/01/2020

SB 0311 Relative to annulment of criminal records. NO POSITION House - Subcommittee Work Session: 06/11/2019
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Streamline your benefits 
management process with  
NEEBCo Connect, a  
complete online benefits 
enrollment solution.

NEEBCo Connect  
provides employers with:

• Electronic benefits enrollment

• Paperless process

• Clear employee communications

• Compliance management

• Customized reporting

• Mobile app integration

Visit www.neebco.com or call  
(603) 228-1133 for more information.

Serving employers for more than 26 years.

 
THE STANHOPE GROUP, LLC 

Appraisers	&	Consultants 
 

For	over	40	years, New	England	lawyers	have	chosen	the	
Stanhope	Group,	led	by	Peter	Stanhope, for	its	reputation,	
results	and	expertise. The firm’s staff has the experience to 
assist	 in	 the	 court	 room, in	 mediation	 or	 in	 developing	
rebuttal testimony in	litigation, taxation,	and	zoning	matters. 
 
 Single	&	multifamily	residences 
 Commercial	or	industrial	buildings 
 Single	lots	and	large	land	parcels 

 
 

Fee and time frame inquiries welcomed. 
 

500 Market St. Unit 1C, Portsmouth, NH 03801 
11 N Mast Street, Goffstown, NH 03045 

(603) 431-4141 or (800) 255-1452 
Email: administration@stanhopegroup.com  Web: Stanhopegroup.com 

9 Gerrish Drive, Durham, NH
jmlcsl@comcast.net
www.johnlewisadr.com
603-828-8744

Mediation and Arbitration Services
John M. Lewis

Experienced Problem-Solver,
Simple to Complex Cases

Article 1 of the Constitution 
of the NH Bar Association, reads:

 The purposes of this As-
sociation are to improve the 
administration of justice; to 
foster and maintain high stan-
dards of conduct, integrity, 
competence and public service 
on the part of those engaged 
in the practice of law; to safe-
guard the proper professional 
interests of the members of the 
Bar; to provide a forum for the 
discussion of subjects pertain-
ing to the practice of law, the 
science of jurisprudence and 
law reform, and the relations 
of the Bar to the public; to carry 
on a continuing program of legal 
research and education; and 
to encourage cordial relations 
among members of the Bar; all 
without regard to race, national 
origin, religion, creed, gender 
or sexual orientation, and to 
the end that the public respon-
sibility of the legal profession 
may be more effectively dis-
charged. The Association shall 
confine its activities before the 
General Court to those matters 
which are related directly to the 
administration of justice; the 
composition and operation of 
the courts; the practice of law 
and the legal profession.

Learn More 

All of the bills reviewed by the Legislation Committee, their recom-
mendations and the Board of Governors’ decisions, are available on 

Legislation Watch, an online bill-tracker accessible from the New 
Hampshire Bar Association’s website on the legislation program page:

www.nhbar.org/helpful-links-for-nh-attorneys
/legislation-program/.

NHBA	Legislation	Watch	2019,	Continued
Bill# Title Position Status
CACR 0004 Relating to right to govern. Providing that the people of the state may 

enactlocal laws that protect health, safety, and welfare.
NO POSITION House - Inexpedient to Legislate

HB 0153 Relative to circumstances under which police officer disciplinary records shall 
be public documents.

INFO - POSITIVE Senate - Referred to Committee

HB 0154 Prohibiting non-disparagement clauses in settlement agreements involving a 
governmental unit.

INFO - NEGATIVE Senate - Inexpedient to Legislate, BILL KILLED

HB 0163 Relative to the definition of child abuse. NO POSITION House - Inexpedient to Legislate
HB 0173 Relative to requirements for residential tenants evicted for nonpayment of 

rent.
NHBA BOG CMTE 
REVIEW

House - Inexpedient to Legislate

HB 0208 Relative to the justified use of deadly force upon another person. NO POSITION House - Inexpedient to Legislate

HB 0210 Relative to civil actions against public officials in cities or towns. INFO - NEGATIVE House - Lay on Table (Rep. Baldasaro): Motion Failed Voice 
Vote

HB 0217 Relative to bonds for public employees and repealing the board of claims. OPPOSE House - Inexpedient to Legislate

HB 0235 Relative to foreclosure proceedings and pre-foreclosure notices. NO POSITION House - Inexpedient to Legislate

HB 0246 Relative to penalties for corrupt practices. OPPOSE House - Inexpedient to Legislate

HB 0256 Establishing reciprocity for notaries in abutting states. INFORMATION House - Signed by Governor Sununu 06/05/2019; Chapter 47; 
Eff: 08/04/2019

HB 0270 Relative to commencement of foreclosure by civil action. INFORMATION Senate - Inexpedient to Legislate, BILL KILLED

HB 0305 Relative to the duties of the registers of probate. INFO - NEGATIVE House - Subcommittee Work Session: 06/25/2019

HB 0309 Relative to procedures for foreclosure of a mortgage. INFO - NEGATIVE Senate - Inexpedient to Legislate, BILL KILLED

HB 0314 Relative to the submission of evidence prior to hearings in divorce cases. OPPOSE House - Lay on Table (Rep. Long): Motion Adopted Voice Vote

HB 0351 Relative to exemptions from property attachments. NO POSITION House - Signed by Governor Sununu 07/10/2019; Chapter 
166; Eff: 09/08/2019

HB 0353 Establishing a committee to study whether non-attorney legal professionals 
could be licensed to engage in the limited practice of law in the family 
division of the circuit court while under the supervision of a licensed 
attorney.

INFORMATION House - Signed by Governor Sununu 06/18/2019; Chapter 83; 
Eff: 06/18/2019

HB 0377 Relative to the best interests of the child under the child protection act. NO POSITION House - Subcommittee Work Session: 10/09/2019 10 a.m. 
Legislative Office Building 206

HB 0382 Relative to private practice by the Carroll county attorney. NO POSITION House - Law Without Signature 06/08/2019; Chapter 71; 
08/07/2019

HB 0396 Relative to delay or denial of records under the right-to-know law. INFO - POSITIVE House - Signed by Governor Sununu 06/21/2019; Chapter 
107; Eff: 01/01/2020

HB 0421 Relative to the requirements for summary judgment in a civil action. INFORMATION House - Inexpedient to Legislate

HB 0451 Relative to term and reimbursement alimony. INFORMATION House - Lay on Table (Rep. Long): Motion Adopted
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“In terms of policy, legislators could promote 
bioplastics by establishing grant programs for 

research and development, or by offering certain 
tax and fiscal incentives for bioplastic products.”

By Laura Hartz and 
Nathaniel Morse, PhD

	 In	 1972,	 the	 federal	 government	
passed	the	Clean	Water	Act	with	the	goals	
of	eliminating	water	pollution	and	restor-
ing	 the	 nation’s	 waters	 to	 “fishable	 and	
swimmable.”	 Initially,	 this	 meant	 reduc-
ing	 the	 discharge	 of	 industrial	 chemicals	
such	 as	 those	 that	 made	 the	 Cuyahoga	
River	flammable,	slowing	the	flow	of	raw	
sewage	from	municipal	wastewater	 treat-
ment	 systems,	 and	 controlling	 run-off	
from	agricultural	operations,	such	as	ani-
mal	feedlots.	Arguably	the	most	contested	
aspect	of	the	Clean	Water	Act	is	its	juris-
diction:	 the	 Clean	 Water	 Act	 expanded	
the	 scope	 of	 federal	 authority	 over	 the	
nation’s	lakes,	rivers,	and	streams	beyond	
those	waterbodies	used	in	interstate	com-
merce,	or	“navigable	waters.”	Instead,	the	
Clean	 Water	 Act	 authorized	 the	 federal	
government	 to	 exercise	 jurisdiction	 over	
“the	waters	of	the	United	States,	including	
the	territorial	seas.”	33	U.S.C.	§	1362(7).	
Since	then,	stakeholders	have	debated	the	
definition	of	“waters	of	the	United	States,”	
often	referred	to	as	WOTUS.
	 The	 mighty	 Mississippi	 is	 certainly	
a	WOTUS	and	a	swimming	pool	 in	your	
backyard	is	not,	but	is	a	stream	that	only	
runs	when	it	rains	or	a	marsh	a	short	dis-
tance	from	a	river?	These	questions	drive	
lawsuits	 and	 rulemaking	 about	 the	Envi-
ronmental	Protection	Agency’s	(EPA)	and	
the	 United	 States	 Army	 Corps	 of	 Engi-
neers’	 (USACE)	authority	 to	require	per-

mits	under	the	Clean	Water	Act.	
	 Two	Supreme	Court	 cases	 shape	 the	
implementation	of	WOTUS.	In	2001,	the	
Supreme	Court	held	that	WOTUS	did	not	
include	 intrastate	 waters	 used	 as	 habitat	
for	 migratory	 birds.	 Solid Waste Agency 
of Northern Cook County v. USACE,	531	
U.S.	 159,	 171-72	 (2001).	 In	 SWANCC,	
the	 USACE	 denied	 a	 permit	 to	 fill	 an	
abandoned	sand	and	gravel	pit	with	solid	
waste	 because	 portions	 of	 the	 pit	 filled	
with	water	and	provided	habitat	for	more	
than	121	 species	of	migratory	birds.	The	
Supreme	Court	held	that	an	intrastate,	iso-
lated,	seasonal	pond,	even	if	 it	supported	

migratory	birds	—	which	could	trigger	the	
Commerce	 Clause	 of	 the	 United	 States	
Constitution	 by	 flying	 between	 states	—	
is	not	a	WOTUS. Id.	The	Court	explained	
that	 migratory	 birds	 were	 not	 a	 “signifi-
cant	 nexus”	 between	 isolated	waters	 and	
navigable	 waters,	 removing	 the	 isolated	
waters	from	WOTUS	and	federal	jurisdic-
tion.	Id.	at	168.	
	 Then	 in	 2006,	 the	 Supreme	 Court	
muddied	 the	 waters	 by	 issuing	 a	 plural-
ity	in	result	but	a	tie	in	rationale:	Justices	
Scalia,	Alito,	 Thomas,	 and	 Roberts	 lim-
ited	WOTUS;	Justice	Kennedy	concurred	
in	 the	 judgment	 but	 not	 the	 rationale;	

and	 Justices	 Stevens,	 Souter,	 Ginsburg,	
and	Breyer	 dissented. Rapanos v. United 
States,	 547	U.S.	 715	 (2006).	The	 plural-
ity	held	that	WOTUS	was	only	“relatively	
permanent,	 standing	 or	 flowing	 bod-
ies	 of	 water”	 with	 “continuous	 surface	
connection[s]”	to	traditional	waters	of	the	
United	 States.”	 Id.	 at	 739,	 743.	 Justice	
Kennedy	 agreed	 with	 the	 result	 but	 rea-
soned	that	the	plurality	had	misapplied	the	
“significant	 nexus”	 standard.	 Id.	 at	 759.	
The	 dissenting	 Justices	 argued	 that	 the	
plurality	 disregarded	 the	 significance	 of	
the	Clean	Water	Act	and	 that	“tributaries	
of	traditionally	navigable	waters”	are	nec-
essarily	WOTUS. Id.	at	787.	The	opaque	
direction	and	wide	divergence	among	the	
Justices	precipitated	confusion	in	the	low-
er	courts	and	agencies	charged	with	issu-
ing	permits.	
	 In	 an	 attempt	 to	 resolve	 that	 confu-
sion,	 the	 Obama	 administration	 estab-
lished	 a	 science-based	 rule	 that	 defines	
what	 is,	 and	what	 is	 not,	 a	WOTUS,	 the	
Clean	Water	Rule.	The	first	draft	was	pub-
lished	 in	 2014	 and	 received	 more	 than	
one	 million	 public	 comments.	 The	 final	
rule	 was	 released	 in	 2015.	 Clean	 Water	
Rule:	Definition	of	“Waters	of	the	United	
States,”	 80	 Fed.	 Reg.	 37,053	 (June	 29,	
2015).	 The	 rule	 expanded	 the	 Rapanos 
definition	 and	 created	 six	 categories	 of	
waters	that	were	jurisdictional	by	rule	and	
two	categories	that	could	be	jurisdictional,	
based	on	a	case-by-case	analysis.	

What Are “ Waters of the United States”?

By Kelsey E. Sullivan

	 Today	 it	 is	 common	 knowledge	 that	
millions	 of	 tons	 of	 plastic	 flow	 into	 the	
ocean	 each	 year.	 Microplastics	 have	 been	
found	in	tap	water,	seafood,	and	even	the	air	
that	we	breathe.	The	United	Nations	Envi-
ronment	 Programme	 (UNEP)	 reports	 that	
127	nations	have	passed	legislation	to	tack-
le	 the	plastic	crisis.	 In	 the	U.S.,	five	states	
have	passed	anti-plastic	legislation	this	year,	
including	statewide	bans	in	Maine	and	Ver-
mont.	Plastic	bag	bans,	however,	are	not	the	
only	means	of	addressing	the	problem.	Oth-
er	popular	ideas	include	using	bioplastics	or	
imposing	“Extended	Producer	Responsibil-
ity”	 (EPR)	policies	 on	plastic	manufactur-
ers.	This	article	briefly	examines	the	debate	
surrounding	each	of	these	policies.	

Solution 1: Bans on Single-Use 
Plastic Bags

	 Despite	the	surging	popularity	of	plas-
tic	bag	bans,	several	organizations	and	news	
sources	—	 including	NPR,	National	Geo-
graphic,	the	BBC,	and	the	World	Resources	
Institute	—	have	recently	run	articles	calling	
into	question	the	effectiveness	of	such	poli-
cies.	These	 articles	 cite	many	of	 the	 same	
studies,	which	have	found	that	bans	on	sin-
gle-use	bags	cause	consumers	to	buy	more	
garbage	bags,	which	are	made	of	a	thicker	
plastic.	 The	 result	 is	 that	 the	 reduction	 in	
plastic	waste	 can	 be	 offset	 by	 as	much	 as	
30	percent.	Consumers	will	 also	use	more	
paper	bags,	which	some	studies	have	found	
to	be	more	environmentally	damaging	than	
single-use	 plastic	 bags	 in	 terms	 of	 energy	

and	resource	use.
	 The	production	of	reusable	cloth	bags	
can	be	even	more	energy-	and	resource-in-
tensive.	One	controversial	 study	published	
by	 the	 Danish	 Environmental	 Protection	
Agency,	for	example,	found	that	an	organic	
cotton	 bag	would	 have	 to	 be	 used	 20,000	
times	 before	 it	 would	 provide	 the	 same	
environmental	 performance	 of	 re-using	 an	
average	 plastic	 grocery	 bag.	 Importantly,	
however,	many	of	these	studies	do	not	take	
into	account	the	impact	of	plastic	litter.	Pol-
icy-makers	should	therefore	not	be	quick	to	
conclude	that	plastic	bag	bans	are	necessar-
ily	bad	for	 the	environment.	 Instead,	 these	
contentious	 reports	 highlight	 the	 need	 for	
further	study	on	the	impacts	of	plastic	bag	
bans,	 so	 that	 any	 negative	 environmental	
consequences	can	be	more	fully	understood,	
and	ultimately	minimized.		
 

Solution 2: Bioplastics
	 Carrying	groceries	is	one	thing,	but	for	
some	 tasks	—	such	as	 lining	 trash	bins	or	
picking	up	 animal	waste	—	 reusable	 bags	
do	 not	 seem	 like	 a	 feasible	 solution.	 Bio-
plastic	products	may	be	able	to	fill	the	gap.	
Bioplastics	 are	 made	 from	 biological	 ma-
terial	 instead	 of	 petroleum,	 and	 therefore	

have	the	potential	to	reduce	petroleum	use.	
Some	bioplastics	manufacturers	also	claim	
that	their	products	are	compostable	or	bio-
degradable	 (although	 the	 veracity	 of	 these	
clams	is	hotly	debated).	
	 The	 actual	 environmental	 benefits	 of	
bioplastics	 remain	 uncertain.	 Bioplastics	
produced	with	food	crops	like	corn	or	rice	
pose	 environmental	 challenges	 such	as	 in-
tensive	 water	 use,	 fertilizer	 pollution	 and	
land	 diverted	 from	 food	 production.	 Fur-
thermore,	 contrary	 to	 popular	 belief,	 bio-
plastics	do	not	offer	a	clear	advantage	when	
it	comes	to	disposal.	Bioplastics	will	break	
down	 in	 the	 intense	 heat	 of	 an	 industrial	
composter,	but	they	do	not	degrade	signifi-
cantly	faster	in	the	natural	environment.	As	
litter,	they	pose	the	same	dangers	to	wildlife	
as	 regular	plastic,	 and	will	 similarly	break	
into	microplastic	debris.	
	 Still,	 bioplastics	 may	 have	 an	 impor-
tant	role	to	play	in	solving	the	plastic	crisis.	
Industrial	 composting	 is	 a	 young	 industry,	
and	with	further	development,	it	could	help	
to	 make	 the	 disposal	 of	 bioplastics	 truly	
advantageous	 over	 the	 disposal	 of	 regular	
plastic.	 There	 are	 also	 emerging	 products	
that	 use	 biological	 materials	 other	 than	
food	crops	—	such	as	fungi,	algae,	and	sea-

weed	—	 that	 could	avoid	 the	problems	of	
conventional	bioplastics.	In	terms	of	policy,	
legislators	could	promote	bioplastics	by	es-
tablishing	grant	programs	for	 research	and	
development,	or	by	offering	certain	tax	and	
fiscal	incentives	for	bioplastic	products.	

Solution 3: Extended Producer 
Responsibility (EPR)

	 Neither	 of	 the	 two	 solutions	 above,	
however,	 address	 the	 underlying	 problem	
that	many	 plastic	 products	 are	 simply	 not	
designed	 to	 be	 easily	 recycled.	 Extended	
Producer	Responsibility	or	“EPR”	policies	
could	help	to	change	that.	EPR	is	defined	by	
the	 Organisation	 for	 Economic	 Co-opera-
tion	and	Development	(OECD)	as	“a	policy	
approach	in	which	a	producer’s	responsibil-
ity	for	a	product	is	extended	to	the	post-con-
sumer	stage	of	a	product’s	life	cycle.”	EPR	
policies	focus	on	shifting	the	responsibility	
of	recycling	—	physically	and/or	economi-
cally	—	 upstream	 to	 producers	 and	 away	
from	 municipalities	 and	 consumers.	 Pro-
ponents	 tout	EPR	as	 a	 tool	 to	move	away	
from	a	linear,	one-way	flow	of	materials	and	
resources	and	toward	a	“circular	economy,”	
in	which	materials	are	designed	to	be	con-
tinuously	returned	to	manufacturers	and	re-
cycled	into	other	products.	
	 The	challenge	of	implementing	EPR	is	
its	complexity,	and	the	risk	that	manufactur-
ers	will	flee	from	a	state	that	imposes	EPR	
regulations.	 Widespread	 implementation	
would	 likely	 require	 action	 at	 the	 federal	
level,	which	may	soon	be	a	possibility.	On	

Solving the Plastic Pollution Crisis: Policy Approaches
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By Brian Buckley

	 Since	the	early	days	of	our	electric	dis-
tribution	 system,	 utilities	 have	 been	 able	
to	 rely	 on	persistent	 load	growth,	 a	 grow-
ing	customer-base,	and	economies	of	scale	
to	keep	rates	from	rising	as	quickly	as	they	
otherwise	would.	The	underlying	logic	here	
is	that	if	utilities	can	spread	the	costs	of	the	
system	over	more	users	and	kWhs	(kilowatt	
hours),	then	those	users	might	see	a	down-
ward	pressure	on	rates,	all	else	being	equal.	
More	 recently,	 as	 a	 result	 of	 efforts	 at	 the	
state	and	federal	level	to	encourage	invest-
ments	 in	 energy	 efficiency,	 demand	 man-
agement,	 and	 distributed	 generation,	 those	
same	utilities	are	facing	declining	loads	on	
a	system-wide	basis.	These	declining	loads,	
when	 combined	with	 localized	 pockets	 of	
growth	and	the	continued	need	to	maintain	
and	 replace	 existing	 system	 infrastructure,	
place	an	upward	pressure	on	electric	distri-
bution	rates	as	 the	costs	of	our	system	are	
spread	over	fewer	kWhs.	
	 Newly	 dispatchable	 end	 uses,	 includ-
ing	 electric	 vehicles,	 have	 the	 potential	 to	
reverse	 this	 trend	 if	 deployed	 prudently.	
As	 suggested	 by	 Eversource’s	 Director	 of	
Strategic	Development,	Charlotte	Ancel,	on	
the	August	7,	2019	edition	of	NHPR’s	“The	
Exchange,”	New	Hampshire’s	largest	utility	
expects	that	“electric	vehicles	are	going	to	
explode	in	terms	of	mainstream	adoption	in	
the	next	5-10	years…	[and]	will	be	re-grow-
ing	some	of	 the	[declining]	electric	sales.”	
As	regulators,	utilities,	advocates,	and	rate-

payers	work	together	to	ensure	these	loads	
are	deployed	in	a	way	that	maximizes	their	
value	to	the	distribution	system,	stakehold-
ers	will	need	to	navigate	a	number	of	critical	
issues,	including	those	relating	to	charging	
station	 ownership,	 peak	 load	 implications,	
and	decoupling.

Charging Station Ownership
	 Throughout	 the	country,	states	are	de-
bating	whether	 distribution	utilities	 should	
be	able	to	own	distributed	energy	resources,	
including	electric	vehicle	supply	equipment	
(EVSE).	 Private	 market	 actors	 argue	 that	

EVSE	 is	 not	 part	 of	 the	 distribution	 util-
ity’s	 natural	 “poles	 and	 wires”	 monopoly	
and	that	allowing	utilities	to	recover	invest-
ments	in	EVSE	would	be	both	economically	
inefficient	 and	 displace	 an	 opportunity	 for	
market	 actors	who,	 unlike	 utilities,	 do	 not	
recover	costs	of	an	investment	from	captive	
ratepayers.	
	 In	 some	 states,	 utilities	 have	 success-
fully	 argued	 that	 the	 chicken-or-the-egg	
dilemma	necessitates	regulated	investments	
in	EVSE,	particularly	 in	underserved	mar-
kets	 like	 the	 multi-family	 housing	 sector.	
Still	in	other	states,	utilities	and	private	ac-

tors	have	settled	on	a	“make	ready”	model,	
where	utilities	invest	in	all	of	the	infrastruc-
ture	leading	to	the	charger,	but	leave	that	in-
vestment	in	the	charger	itself	to	the	private	
market.		
	 This	 strategy,	 of	 course,	 raises	 ques-
tions	 relating	 to	whether	 such	 investments	
are	used	and	useful	for	the	purposes	of	rate	
recovery	 in	 cases	where	 the	 economics	 of	
the	charger	alone	do	not	incentivize	private	
actors	 to	 make	 use	 of	 the	 utility’s	 “make	
ready”	 investment.	Our	 industry	will	 con-
tinue	 to	 grapple	with	 questions	 relating	 to	
charging	 station	 ownership	 and	 manage-
ment	as	we	to	strive	to	deliver	energy	ser-
vices	such	as	electric	vehicle	charging	at	the	
least-cost	to	ratepayers.		

Peak Load Implications
	 To	maximize	the	net	value	of	EVSE	in-
vestments,	it	is	important	to	consider	the	lo-
cational	and	temporal	implications	of	EVSE	
deployment	for	the	purposes	of	distribution	
system	 planning.	 When	 targeting	 deploy-
ment	 of	 high	 capacity	 EVSE,	 least-cost	
distribution	system	planning	would	require	
considering	a	number	of	factors,	 including	
where	 the	 equipment	 will	 experience	 the	
most	usage,	and	which	circuits	of	the	elec-
tric	grid	can	handle	usage	increases	during	
peak	hours	without	requiring	a	capacity	re-
lated	upgrade.	
	 Least-cost	distribution	system	planning	
would	also	 suggest	 incentivizing	customer	

Electric Vehicle Supply Equipment Deployment: Considerations for Least-Cost Planning
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	 Along	 with	 the	 changes	 to	 the	 New	
Hampshire	wetlands	rules,	changes	to	fed-
eral	energy	policy,	and	renewal	of	the	feder-
al	MS4	permit	for	New	Hampshire,	among	
others,	three	major	changes	to	law	or	policy	
have	emerged	in	the	last	year	relevant	to	the	
application	of	federal	or	state	environmental	
law	in	New	Hampshire.	

Federal Clean Water Act: Proposed 
Change to Definition of “Waters of 

the United States”
	 Defining	 the	 term	 “Waters	 of	 the	
United	States”	is	critical	to	interpreting	the	
reach	of	federal	regulation	under	the	federal	
Clean	Water	Act.	Since	2001,	the	U.S.	Su-
preme	Court	has	issued	two	major	opinions	
on	 interpretation	of	 “Waters	 of	 the	United	
States.”	In	Solid Waste Agency of Northern 
Cook County (SWANCC) v. United States,	
et	al.,	531	U.S.	159	(2001),	the	Court	held	
that	Section	404	(related	to	discharge	of	fill	
materials)	 of	 the	Clean	Water	Act	 did	 not	
apply	to	“isolated	waters”	because	the	term	
“navigable”	showed	Congressional	intent	to	
limit	federal	regulatory	authority	to	“waters	
that	were	or	have	been	navigable	in	act	or	
which	 could	 reasonably	 be	 so	 made.”	 In	
Rapanos et ux. et al. v. United States,	547	
U.S.	715	(2006),	the	Court	issued	two	opin-
ions:	Justice	Kennedy’s	opinion	required	a	
“significant	nexus”	between	a	wetland	and	
a	navigable	 river	or	 the	sea	 for	 federal	 ju-

risdiction;	 Justice	 Scalia’s	 opinion	 more	
narrowly	limited	jurisdiction	to	“navigable	
waters”	 and	 non-navigable	waters	 that	 are	
“relatively	permanent,	 standing	or	flowing	
bodies	of	water.”	
	 In	 2017,	 President	 Trump	 issued	 Ex-
ecutive	Order	13778,	ordering	the	EPA	and	
the	Army	Corps	of	Engineers	to	review	their	
rulemakings	to	adopt	Justice	Scalia’s	opin-
ion	 in	 Rapanos,	 departing	 from	 then-cur-
rent	 EPA	 interpretation	more	 aligned	with	
Justice	 Kennedy’s	 opinion.	 The	 EPA	 an-
nounced	a	proposed	rule	in	December	2018	
that	 would	 “interpret	 the	 term	 ‘waters	 of	

the	United	States’	to	encompass:	traditional	
navigable	 waters,	 including	 the	 territorial	
seas;	 tributaries	 that	 contribute	 perennial	
or	intermittent	flow	to	such	waters;	certain	
ditches;	certain	lakes	and	ponds;	impound-
ments	 of	 otherwise	 jurisdictional	 waters;	
and	wetlands	adjacent	to	other	jurisdictional	
waters.”	 See https://www.federalregister.
gov/d/2019-00791/p-60.	 This	 definition	
more	 closely	 conforms	 with	 the	 narrower	
Scalia	interpretation	than	the	Kennedy	“sig-
nificant	nexus”	interpretation.
		 The	Federal	Register	also	makes	it	clear	
that,	 under	 the	 proposed	 definition,	 “wa-

ters	 of	 the	United	States”	will	 not	 include	
groundwater,	intermittent	streams,	irrigated	
fields,	artificial	lakes	and	ponds,	stormwater	
control	 features,	 waste	 treatment	 systems,	
and	certain	ditches.	This	removes	from	fed-
eral	 jurisdiction	 many	 water	 features	 that	
may	not	connect	on	the	surface	to	navigable	
waters	 but	 still	 connect	 hydrologically	 to	
navigable	waters.	
	 As	 of	August	 20,	 2019,	 the	 final	 rule	
has	 not	 been	 promulgated.	 Limiting	 the	
reach	of	the	federal	regulatory	agencies	has	
been	a	priority	of	the	Trump	Administration	
and	the	proposed	rule	will	accomplish	that	
purpose	by	limiting	the	ability	for	the	fed-
eral	government	to	regulate	depositing	“fill	
material”	 under	 Section	 404	 of	 the	 Clean	
Water	Act.	

Federal Clean Air Act: Change to 
Policy and Interpretation of 

Regulation of Major Sources of Air 
Pollutants

	 On	June	25,	2019,	the	EPA	proposed	a	
rule	 that	would	allow	a	“major	 source”	of	
hazardous	 air	 pollutants	 to	 be	 reclassified	
as	an	“area	source”	after	reducing	its	emis-
sions	to	fall	below	the	definitional	limits	of	
a	“major	source.”	Since	1995,	the	EPA	has	
followed	a	“once	in,	always	in”	interpreta-
tion	 of	 the	 Clean	Air	Act	 section	 112(a),	
keeping	any	initially	“major	source”	subject	
to	stricter	regulations,	even	if	 it	 took	steps	
that	 reduced	 its	 emissions	 to	 less	 than	 the	
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	 Practitioners	 performing	 environ-
mental	due	diligence	have	grown	accus-
tomed	to	the	now	routine	use	of	Phase	1	
Environmental	Site	Assessments	 (ESA).		
However,	 the	 adoption	 of	 new	 regula-
tory	 standards	 raises	 the	possibility	 that	
standard	 ASTM-compliant	 ESAs	 may	
be	 insufficient	 to	 identify	 potential	 en-
vironmental	risks.	Specifically,	so	called	
contaminants	 of	 emerging	 concern	
(CECs),	which	 include	 chemicals	 found	
in	firefighting	foam,	water	proof	fabrics,	
pharmaceuticals,	 personal	 care	 goods	
and	many	more	products	have	only	very	
recently	 become	 regulated.	 However,	
CECs	are	not	currently	classified	as	“haz-
ardous”	under	federal	law,	and	therefore,	
are	not	regulated	under	the	variety	of	en-
vironmental	statutes	and	accordingly,	are	
not	assessed	by	standard	Phase	1	ESAs.

The PFAS Issue
	 The	class	of	CECs	currently	receiv-
ing	the	most	attention	are	poly-	and	per-
fluoroalkyl	 substances	 (PFAS),	 	 man-
made	 chemicals	 that	 include	 PFOA,	
PFOS,	 and	 GenX.	 The	 Environmental	
Protection	 Agency	 (EPA)	 explains	 that	
PFASs	 can	 be	 found	 in:	 food	 packaged	
in	PFAS-containing	materials,	processed	
with	 equipment	 that	 used	 PFAS,	 or	
grown	 in	soil	or	water	containing	PFAS	
compounds;	household	products,	such	as	
water	 and	 stain	 repellant	 fabrics,	 non-

stick	 products,	 polishes,	 waxes,	 paints,	
cleaning	 products;	 certain	 fire-fighting	
foams;	 and	 at	 facilities	 that	 engaged	 in	
chrome	 plating,	 electronics	manufactur-
ing	 or	 oil	 recovery	 (https://www.epa.
gov/pfas/basic-information-pfas).

The Regulatory Landscape
	 As	 of	 September	 30,	 2019,	 New	
Hampshire	 will	 enforce	 Maximum	
Contaminant	 Limits	 (MCL)	 for	 ambi-
ent	groundwater	quality	criteria	for	four	
PFAS	substances	at	 levels	 ranging	 from	
11	 ppt	 to	 18	 ppt.	 See	 N.H.	 Code.	 Ad-

min.	R.	Env-Or	 603.03(b)–(c).	See also 
Env-Dw	705.06	(establishing	MCLs	and	
Maximum	 Contaminant	 Level	 Goals	
(MCLGs)	 for	 PFAS	 in	 drinking	 wa-
ter);	 Env-Wq	 402,	 et seq.	 (modifying	
groundwater	 discharge	 permit	 criteria	
for	PFAS).	 	The	Department	 has	 an	 en-
tire	 webpage	 (https://www4.des.state.
nh.us/nh-pfas-investigation/)devoted	 to	
its	 efforts	 with	 regard	 to	 PFAS	 which	
includes	 a	 sampling	 map	 that	 identifies	
those	properties	where	PFAS	testing	has	
been	done.	These	rules	will	affect	munic-
ipalities	as	well	as	private	entities.	New	

Hampshire	 regulators	 estimate	 commu-
nities	 will	 need	 to	 spend	 $190	 million	
on	landfills,	wastewater	treatment	plants	
and	 drinking	 water	 supplies	 to	 comply	
with	the	PFAS	criteria.
	 A	 growing	 number	 of	 other	 states,	
including	 Massachusetts,	 Maine,	 New	
York,	Vermont,	Michigan,	Pennsylvania,	
Connecticut,	Wisconsin,	California,	 and	
Alaska	 are	 in	varying	 stages	of	 regulat-
ing	 and/or	 assessing	 historical	 releases	
of	 PFAS.	 	 On	 the	 national	 level,	 EPA	
has	 recommended	 that	 people	 not	 drink	
water	 containing	 a	 total	 concentration	
of	PFOS	and	PFOA	above	0.07	ug/L	(70	
parts	per	trillion	(ppt))	and	is	working	on	
establishing	 a	 MCLs	 for	 certain	 PFAS	
chemicals.	What	is	important	about	this,	
for	 purposes	 of	 transactional,	 environ-
mental	due	diligence,	is	that	inconsistent	
standards	may	be	adopted	 for	PFAS	na-
tionwide	in	the	very	near	future.	
	 The	 potential	 costs	 associated	 with	
the	 study	 and	 remediation	 of	 PFAS	
could	 well	 be	 enormous.	 New	 Jersey	
issued	 PFAS-focused	 orders	 (https://
www.nj.gov/dep/docs/statewide-pfas-
directive-20190325.pdf)	to	“Responsible	
Parties”	 and	 filed	 multiple	 lawsuits	 in	
2019	 against	 manufacturers	 and	 sellers	
of	 products	 that	 included	 PFAS.	 These	
administrative	 and	 judicial	 actions	 seek	
relief	ranging	from	past	costs	incurred	by	
the	government,	to	costs	of	future	inves-
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	 The	D.C.	Circuit	recently	dealt	a	set-
back	to	the	Federal	Communications	Com-
mission	 (FCC)	 effort	 to	 accelerate	 small	
cell	 technology	 deployment	 nationwide.	
United Keetoowah Band of Cherokee In-
dians in Oklahoma v. FCC,	___	F.	3d	__,	
2019	WL	375673	(D.D.C.,	Aug.	9,	2019).		
The	Court	held	that	the	FCC,	in	promulgat-
ing	regulations	to	exempt	“small	cell”	sites	
from	environmental	 and	 cultural	 resource	
review,	 had	 acted	 arbitrarily	 and	 capri-
ciously,	failing	to	“adequately	address	pos-
sible	harms	of	deregulation	and	benefits	of	
environmental	and	historical	review.”	The	
decision,	though	likely	to	be	appealed,	has	
implications	 for	 wireless	 in	 New	 Hamp-
shire	 and	 beyond.	 The	 Court’s	 decision	
provides	 a	 thorough	 exploration	 of	 two	
important	 “cooperative	 federalism”	 laws	
affecting	wireless	—	the	National	Environ-
mental	Policy	Act	of	1969	(NEPA)	and	the	
National	Historic	Preservation	Act	of	1966	
(NHPA).	

Background on Small Cell 
Technology

	 For	years,	the	public	has	been	hearing	
about	the	coming	of	cutting-edge	5G	wire-
less	tech.	5G	speeds	for	wireless	access	to	
the	internet	are	expected	to	range	between	
10x	and	20x	that	of	current	4G	LTE	offered	
by	most	carriers.	Once	unleashed,	this	new	
wave	 promises	 to	 connect	 an	 unlimited	
number	 of	 wireless	 devices	 —	 vehicles,	
home	 appliances,	 wearable	 devices,	 and	
more	—	 to	 the	 internet,	 making	 us	 even	
more	 interconnected	 in	 our	 professional	
and	personal	lives.		
	 The	 key	 to	 nationwide	 5G	 involves	
mass	 deployment	 of	 small	 cell	 facilities	
—	 essentially	 “microsites”	 where	 small	
antennas,	operating	equipment,	and	utility	
connections	 are	mounted	on	utility	poles,	
streetlights,	 and	 building	walls.	 The	 con-
ventional	 “macrosite”	 used	 in	 NH	 today	
provides	 broad	 coverage	 and/or	 network	
capacity	to	a	defined	geographic	area	from	
towers	and	other	tall	structures	using	three-
sided	arrays	of	between	six	and	twelve	±8’	
tall	antennas	per	carrier.	By	contrast,	small	
cells	 amplify	 the	 signal	 strengths	 from	
macrosites	using	multiple	1’	 to	2’	 tall	an-
tennas	 distributed	 throughout	 a	 high-traf-
fic	 area,	 allowing	 for	 a	 “densification”	of	
the	network	so	 that	more	users	—	people	
and	 machines	—	 can	 use	 devices	 simul-

taneously	without	 experiencing	 slowness.		
Even	 before	 5G	 technology	 is	 rolled	 out,	
small	 cells	 are	 being	 introduced	 in	 cities,	
and	at	ski	areas,	public	parks,	and	other	ar-
eas	with	high	wireless	traffic	usage.

The FCC’s Second Order
	 In	 its	 so-called	 “Second	 Order,”	 the	
FCC	attempted	to	remove	for	5G	deploy-
ment	certain	legal	barriers	that	it	conclud-
ed	 had	 slowed	 deployment	 of	 previous	
generations	of	wireless	technology.	In the 
Matter of Accelerating wireless Broad-
band Deployment by Removing Barriers 
to Infrastructure Investment	 (Second	 Or-
der),	2018	WL	1559856	(F.C.C.	March	30,	
2018).	Recognizing	the	promise	of	5G	for	
the	 consumer	 wireless	 experience	 (e.g.,	
“our	country	finds	itself	at	the	brink	of	an-
other	 technological	 revolution”),	 and	not-
ing	the	hundred-thousands	of	sites	needed	
to	 satisfy	 the	 “seemingly	 insatiable	 con-
sumer	demand	for	increased	coverage	and	
capacity	 for	 data	 services,”	 the	 FCC	 cre-
ated	a	new	regulation	to	exempt	small	cells	
from	being	considered	a	federal	“undertak-
ing”	under	NHPA,	or	a	“major	Federal	ac-
tion”	under	NEPA.	47	C.F.R.	1.1312(e)(2)	
(2018).		
	 The	exemption	effectively	meant	that	
new	small	cells	would	not	be	reviewed	by	
state	 or	 tribal	 historical	 preservation	 offi-
cers,	nor	would	consultants	need	to	assess	
impacts	to	wetlands,	floodplains,	protected	
species,	 and	 other	 resources	 before	 new	
microsites	are	installed.	To	qualify	for	the	

exemption,	each	 facility	had	 to	consist	of	
antennas	 of	 no	 greater	 than	 three	 cubic	
feet,	 and	 operating	 equipment	 no	 greater	
than	28	cubic	feet,	mounted	on	(i)	poles	of	
50	feet	or	less	in	height,	(ii)	new	structures	
no	more	 than	10	percent	 taller	 than	 adja-
cent	structures,	or	(iii)	an	extension	on	an	
existing	structure	of	no	more	than	10	per-
cent	of	the	structure’s	existing	height.		
	 Central	 to	 the	 FCC’s	 rationale	 was	
its	 conviction	 that	 “the	 world	 of	 small	
wireless	 facility	 deployment	 is	materially	
different	 from	 the	 deployment	 of	 macro-
cells	 in	 terms	 of	 the	 size	 of	 the	 facility,	
the	 importance	 of	 densification,	 and	 the	
lower	 likelihood	 of	 impact	 on	 surround-
ing	 areas.”	 Rather	 than	 producing	 a	 de-
tailed	factual	record,	the	FCC	relied	upon	
written	 comments	 from	 carriers,	 industry	
groups,	 consumer	 advocates,	 and	munici-
pal/state/tribal	 officials.	 Commissioner	
Jessica	Rosenworcel	dissented,	noting	the	
potential	“policy	and	legal	frailties”	asso-
ciated	with	 an	 exemption-based	 approach	
to	NHPA	/	NEPA.		
	 Shortly	after	 issuance,	several	Native	
American	 tribal	 organizations,	 together	
with	the	Natural	Resources	Defense	Coun-
cil,	challenged	the	Second	Order.		

D.C. Circuit Decision
	 The	 D.C.	 Circuit	 began	 with	 a	 thor-
ough	review	of	NHPA	and	NEPA,	the	im-
port	of	those	acts	for	wireless	facilities,	and	
the	 importance	 of	 nationwide	 program-
matic	agreements	along	with	the	electronic	
Tower	Construction	Notification	System	in	
ensuring	that	state	and	tribal	governments	
review	and	comment	on	new	installations.		
For	 tribes,	 this	 includes	 facilities	 located	
in	 areas	 of	 the	 country	 outside	 of	 reser-
vations	 where	 they	 may	 have	 longstand-
ing	 land	claims.	 (For	 instance,	 the	Rhode	
Island-based	Narragansett	Tribe	frequently	
reviews	new	sites	in	New	Hampshire.)		
	 The	Court	then	recited	a	legal	standard	
of	review	that	seems	obvious	in	hindsight,	
but	 may	 have	 been	 ignored	 in	 creating	
the	 Second	Order:	 i.e.,	 that	 no	 deference	
is	owed	to	the	FCC	in	interpreting	NHPA	
or	 NEPA.	 Those	 acts	 impose	 obligations	
on	 the	 FCC	directly	 and	 indirectly	 in	 as-
sessing	impacts	on	licensees	building	new	
facilities.	 Moreover,	 the	 FCC	 is	 charged	
with	following	rules	and	guidelines	estab-
lished	by	the	Advisory	Council	on	Historic	
Preservation	 (for	NHPA)	and	 the	Council	
on	Environmental	Quality	(for	NEPA)	for	
administering	 the	 public	 airwaves.	 The	

Councils	must	 then	 coordinate	 with	 state	
and	tribal	agencies	on	how	federal	actions	
are	reviewed	(i.e.,	cooperative	federalism).
	 Having	reviewed	the	analytical	frame-
work,	the	Court	proceeded	to	excoriate	the	
FCC	for	the	exemption,	raising	the	follow-
ing	arguments:
•	 The	scale	of	small-cell	deployment	na-
tionwide	–	with	potentially	800,000	new	
sites	by	2026	–	made	it	“impossible	on	
this	 record	 to	 credit	 the	 claim	 that	…	
[deployment]	 would	 leave	 little	 to	 no	
environmental	footprint.”

•	 The	Second	Order	—	in	including	new	
structures	 requiring	 new	 ground	 dis-
turbances,	as	well	as	extensions	on	tall	
structures	 —	 went	 far	 beyond	 estab-
lished	processes,	 affording	none	of	 the	
limited	 protections	 existing	 in	 NHPA	
programmatic	agreements	for	review	of	
macrosite	 installations	on	or	 in	histori-
cally-significant	buildings.

•	 The	FCC	failed	to	thoughtfully	respond	
to	comments	that	“spiritual	and	cultural	
traditions	 of	 Tribal	 Nations	 frequently	
involve	 the	 uninterrupted	 view	 of	 a	
particular	 landscape,	 mountain	 range,	
or	other	view	shed,”	all	of	which	small	
cells	hold	the	potential	to	disrupt.

•	 The	 FCC	 dismissed	 the	 benefits	 of	
cultural	 and	 environmental	 reviews	 as	
“generalized”	 or	 de minimis	 as	 a	 per-
centage	of	overall	deployments,	without	
accounting	for	instances	where	a	site	is	
moved	or	cancelled	as	a	result	of	adverse	
comments,	and	without	recognizing	the	
alleged	cultural	and	environmental	 im-
pacts	 in	those	few	instances	where	site	
locations	are	successfully	challenged.

	 The	Court	 held	 that	 “the	FCC’s	 con-
clusion	 that	small	cells	are	 inherently	un-
likely	 to	 trigger	 concerns	 is	 arbitrary	 and	
capricious,”	and	remanded	the	case	for	re-
consideration	of	 its	approach	to	deregula-
tion.

Effect on New Hampshire 
Wireless Deployment

	 New	 Hampshire	 has	 not	 seen	 wide-
spread	small	cell	deployment	as	of	the	date	
of	this	article;	however,	it	is	poised	to	see	
these	facilities	before	long.	Following	pas-
sage	of	SB101	in	2013,	state	law	exempts	
from	local	land	use	permitting	the	installa-
tion	of	wireless	facilities	on	“utility	poles,”	
a	term	which	covers	structures	owned	and	
operated	 by	 utilities,	 municipalities,	 and	
co-ops	designed	 specifically	 for	 and	used	
to	 carry	 lines,	 cables	 or	 wires	 for	 tele-
phone,	cable	TV,	electrical	 lines,	or	 light-
ing.		RSA	12-K:2,XXVI;	RSA	12-K:10,IV.		
Infrastructure	 providers	 must	 follow	 the	
Public	Utilities	Commission	rules	for	pole	
attachments,	and	may	need	to	engage	with	
municipalities	 and/or	 NHDOT	 for	 access	
to	public	rights-of-way.	For	now,	the	D.C.	
Circuit’s	 decision	 on	 the	 Second	 Order	
also	requires	providers	 to	conduct	NEPA/
NHPA	reviews	of	small	cells	by	adhering	
to	 the	 current	 programmatic	 agreements	
for	 tower-	 and	 collocation-based	 macro-
sites	as	closely	as	possible.		

William J. Dodge practices telecommuni-
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Group at Downs Rachlin Martin. Among 
other professional activities, he serves on 
the Board of Directors for the New Eng-
land Wireless Association.
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	 Opponents	immediately	challenged	it.	
The	day	before	the	rule	was	to	take	effect,	
a	North	Dakota	federal	court	issued	an	in-
junction	 of	 the	 rule	 to	 13	 states,	 reason-
ing	that	the	rule	would	unlawfully	deprive	
them	of	sovereignty	over	intrastate	waters.	
North Dakota v. EPA,	 127	 F.Supp.	 1047	
(D.N.D.	 2015).	 The	 Sixth	 Circuit	 Court	
of	Appeals	issued	a	nationwide	stay	of	the	
rule	shortly	thereafter.	See in re EPA,	803	
F.3d	804,	807	(6th	Cir.	2015);	but	see	Na-
tional Ass’n of Mfrs. v. U.S. Dep’t of De-
fense,	138	S.Ct.	617	(2018)	(holding	that	
these	challenges	needed	 to	be	decided	 in	
federal	district	courts).	
	 In	 2017,	 President	 Trump	 issued	 an	
Executive	 Order	 directing	 the	 EPA	 to	
scrap	 the	 Obama-era	 rule	 and	 to	 apply	
Justice	Scalia’s	plurality	opinion	in	Rapa-
nos.	Exec.	Order	No.	13,778;	82	Fed.	Reg.	
12,497	 (Mar.	 3,	 2017).	 Executive	 Order	
13,778	rejected	the	science-based	and	sig-
nificant	 nexus	 concepts,	 restricting	WO-
TUS	to	“relatively	permanent,	standing	or	
flowing	bodies	of	water”	with	“a	continu-
ous	surface	connection”	with	a	WOTUS.	
Then	the	Trump	administration’s	USACE	
and	EPA	issued	another	rule,	delaying	the	
implementation	 of	 the	Clean	Water	Rule	
to	2020	Delay	Rule.	Definition	of	“Waters	
of	the	United	States”—Addition	of	an	Ap-
plicability	Date	to	2015	Clean	Water	Rule,	
83	Fed.	Reg.	5,200	(Feb.	6,	2018)	[herein-
after	the	Delay	Rule].	
	 Environmentalists	 argued	 that	 the	

Trump	 administration’s	 rulemaking	 pro-
cedures	for	the	Delay	Rule	failed	to	com-
ply	 with	 the	 Administrative	 Procedure	
Act,	 and	 that,	 therefore,	 the	Clean	Water	
Rule	should	still	be	in	effect.	A	South	Car-
olina	federal	court	recently	agreed.	South 
Carolina Coastal Conservation League v. 
Pruitt,	318	F.Supp.3d	959	(D.S.C.	2018).	
This	 holding	 undid	 President	 Trump’s	
limitation	 of	WOTUS	 and	 reinstated	 the	
Obama-era	Clean	Water	Rule	in	26	states,	
including	New	Hampshire.	
	 So,	 what	 is	 a	 “water	 of	 the	 United	
States?”	 It	 depends.	The	 rules	 defining	 a	
WOTUS	 in	 New	 Hampshire	 are	 not	 the	
same	 as	 the	 rules	 defining	 a	WOTUS	 in	
New	 Mexico.	 The	 injunctions—whether	
of	 the	 Obama-era	 Clean	 Water	 Rule	 or	
the	Trump-era	WOTUS	delay—created	a	
patchwork	 of	 definitions.	As	 the	 admin-
istrative	process	and	 the	various	 lawsuits	
continue	simultaneously,	these	definitions	
will	 only	 continue	 to	 shift.	 In	 1972,	 the	
hardest	 part	 about	 the	 Clean	 Water	 Act	
was	 deciding	 how	 to	 clean	 up	 polluted	
waters.	Today,	the	hardest	part	is	choosing	
which	waters	to	protect.

Nat Morse is an associate attorney at Orr 
& Reno, where he assists clients with en-
ergy projects, environmental disputes, 
and a variety of litigation matters. Laura 
Hartz is an associate attorney at Orr & 
Reno, where she helps businesses and 
non-profits meet their legal requirements 
and goals. She specializes in corporate, 
environmental, energy, and land use law.

behavior	to	encourage	charging	during	off-
peak	times,	particularly	for	those	who	might	
otherwise	charge	when	they	arrive	home	at	
6	or	7	p.m.,	the	time	at	which	the	New	Eng-
land	Grid	and	many	distribution	circuits	see	
their	daily	peaks.	A	key	to	unlocking	latent	
ratepayer	value	associated	with	electric	ve-
hicles	and	other	dispatchable	loads	will	be	
to	use	 the	 existing	capacity	on	 the	 electri-
cal	 grid,	 but	 to	use	 it	more	 fully	by	using	
price	 signals	or	 load	control	 to	discourage	
charging	during	 system	peaks	and	encour-
age	charging	during	times	of	lower	system	
demand.	

Decoupling
	 Decoupling	is	a	form	of	revenue	regula-
tion	which	attempts	to	alleviate	the	through-
put	incentive	inherent	in	traditional	cost	of	
service	 ratemaking.	 Under	 traditional	 cost	
of	 service	 ratemaking,	 a	 utility’s	 revenue	
requirement	 is	 set	 during	 a	 rate	 case,	 but	
between	rate	cases	prices	are	held	constant	
and	 the	 actual	 revenues	 collected	 fluctu-
ate	according	to	sales	variations	associated	
with	weather,	macro-economic	 trends,	and	
other	 factors.	 Decoupling	 differs	 from	 the	
traditional	model	in	that	between	rate	cases,	
prices	 are	 adjusted	 periodically	 based	 on	
variations	in	sales	to	ensure	that	the	utility	
collects	its	target	revenues,	no	more,	no	less.	
Regulators	 and	 utilities	 throughout	 New	
England	have	embraced	decoupling	 to	en-
courage	achievement	of	certain	public	poli-
cy	goals	—	such	as	increased	investments	in	

energy	efficiency	—	by	providing	revenue	
assurance	 to	 utilities	 that	would	 otherwise	
face	 declining	 revenues	 due	 to	 declining	
sales,	 resulting	 in	 a	 diminished	 likelihood	
of	collecting	the	target	revenue	requirement	
between	rate	cases.	
	 In	 a	world	where	we	may	 soon	 see	 a	
proliferation	 of	 newly	 electrified	 end	 uses	
like	 electric	 vehicles,	 the	 flip	 side	 of	 this	
bargain	 is	 also	 true.	A	 decoupled	 electric	
utility	 experiencing	 load	 growth—and	 as-
sociated	revenue	growth—would	still	only	
be	able	to	collect	its	pre-determined	revenue	
requirement,	 no	more,	 no	 less,	 and	would	
return	any	revenues	above	that	requirement	
to	its	ratepayers.	
	 However,	 a	 non-decoupled	 electric	
utility	 collecting	 surplus	 revenues	 due	 to	
load	growth	is	under	no	obligation	to	return	
those	revenues	to	ratepayers	in	between	rate	
cases,	and	can	instead	either	invest	them	in	
system	upkeep	or	remit	them	to	sharehold-
ers.	
	 Unlocking	 the	 latent	 ratepayer	 value	
associated	with	 electric	vehicles	 and	other	
newly	electrified	end	uses	will	require	care-
ful	 attention	 to	 the	 regulatory	 framework	
and	any	associated	incentive	structure	with-
in	which	electric	utilities	operate,	including	
the	 impacts	 of	 decoupling,	 peak	 load,	 and	
charging	station	ownership.	

Brian Buckley is a Staff Attorney with the 
New Hampshire Public Utilities Commis-
sion. Any views expressed herein are his 
own, and do not reflect the views of the Pub-
lic Utilities Commission. 
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tigations	 and	 remediation,	 and	 payment	
of	 Natural	 Resource	 Damages.	 In	 addi-
tion,	New	Jersey	has	 threatened	 to	 seek	
treble	damages.	Using	the	threat	of	treble	
damages	 in	 an	 environmental	 enforce-
ment	will	look	very	familiar	to	those	who	
previously	 dealt	 with	 similar	 EPA	 “106	
Orders”	at	Superfund	sites.

The Phase 1 ESA
	 Environmental	 due	 diligence	 in	 ac-
cordance	 with	 established	 commercial	
and	legal	standards	is	well-recognized	as	
a	critical	element	of	almost	every	trans-
action	 involving	 real	 property.	An	 ESA	
incorporating	 “all	 appropriate	 inquires”	
by	 a	 qualified	 environmental	 profes-
sional,	should	be	performed	to	determine	
whether	 there	 are	 conditions	 indicating	
past	 or	 current	 releases	 of	 petroleum	or	
hazardous	 substances.	 An	 ESA	 is	 con-
ducted	 according	 to	 ASTM	 standards,	
and	must	include,	for	example:
•	 A	review	of	historical	records;
•	 A	review	of		government	environmen-
tal	records;

•	 Interviews	with	current	and	past	prop-
erty	occupants;	and

•	 A	physical	site	inspection
	 At	the	conclusion	of	a	properly	con-
ducted	 	 ESA,	 one	 may	 qualify	 for	 cer-
tain	 liability	 protections	 as	 an	 innocent	
landowner	 or	 a	 Bona	 Fide	 Perspective	
Purchaser.	 See	 EPA	 Common	 Elements	
Guidance	 (https://www.epa.gov/en-
forcement/common-elements-guidance).	
These	 legal	 protections	 may	 insulate	 a	
new	 owner	 from	 liability	 for	 pre-exist-
ing	contamination	 if	 certain	precautions	
were	taken.		The	performance	of	an	ESA	
is	an	effective	means	of		identifying	po-
tential	 environmental	 problems	 —	 ex-
cept,	perhaps,	CECs.
	 Parties	 engaged	 in	 transactions	 that	
involve	 the	 acquisition	of	 real	 estate	—	
and	that	take	the	prudent	step	of	obtain-
ing	a	pre-closing	ESA	—	will	want	to	be	
aware	of	the	potential	presence	of	CECs,	
including	PFAS,	that	the	standard	Phase	
1	ESA	may	not	address.		

What Should the Practitioner Do?
	 Unless/until	 the	 ASTM	 standard	 is	
revised	 to	 include	 PFAS,	 and	 perhaps	
other	CECs,	there	are	steps	that	a	prudent	
practitioner	 should	 take	during	 the	ESA	
process.		
	 First,	 become	 knowledgeable	 about	

CECs	generally.	This	 is	 not	 easy.	There	
are	 innumerable	 substances	 that	 may	
“emerge”	 in	 the	 future.	 Simply	 under-
standing	the	risk,	however,	is	important.	
	 Second,	 be	 informed	 about	 sub-
stances	 that	 are	 under	 consideration	 for	
regulation.	 	 EPA	 publishes	 technical	
fact	 sheets	 (https://www.epa.gov/fedfac/
emerging-contaminants-and-federal-fa-
cility-contaminants-concern),	 that	 pro-
vide	a	summary	of	information	on	CECs	
that	are	being	considered	for	new,	or	ex-
panded	regulation.			
	 Third,	 retain	 an	 experienced	 Envi-
ronmental	 Professional	 to	 conduct	 the	
ESA	and	evaluate	 the	potential	CEC	 is-
sues	before	the	ESA	begins.	Practitioners	
should	pay	attention	to	the	section	of	the	
ESA	relating	to	the	historic	use	of	the	site	
as	well	 as	 adjacent	 property.	Was	 a	 fire	
reported	 at	 the	 site	 or	 nearby,	 with	 the	
potential	that	firefighting	foams	contain-
ing	 PFASs	 were	 used	 	Were	 there	 ever	
fire-resistant	 aviation	 hydraulic	 fluids,	
photography	and	film	products	present	at	
the	site,	or	was	PFAS	used	in	a	manufac-
turing	process,	to	name	a	few?		If	the	site	
history	 shows	 the	 potential	 presence	 of	
CECs,	further	analysis	is	warranted.	
	 Lastly,	practitioners	should	be	aware	
that	 a	 Phase	 I	 ESA	 still	 might	 not	 ad-
equately	 address	 CECs	 under	 state	 law.		
There	 will	 likely	 be	 more	 variability	
among	CEC	standards	than	for	more	tra-
ditional	 compounds.	 It	 is	 essential	 to	
determine	in	addition	to	federal	environ-
mental	law,	which	State	laws	apply.		
	 As	 new	 compounds	 are	 developed	
each	year,	and	the	universe	of	CECs	ex-
pands,	 risks	 identified	 in	 environmen-
tal	 due	 diligence	 inquiries	 will	 develop	
apace.		Look	for	this	to	be	an	evolving	is-
sue	that	must	be	constantly	reevaluated.	

Michael J. Quinn is a director practicing 
in the Administrative Law and Litigation 
Departments of McLane Middleton and 
serves as managing drector of the Ports-
mouth office. He can be reached at 603-
334-6925 or by email at mike.quinn@
mclane.com. Adam M. Dumville is an 
associate in the Administrative Law De-
partment and can be reached at 603-230-
4414 or via email at adam.dumville@
mclane.com.

major	source	thresholds.	
	 The	 Clean	 Air	 Act	 defines	 “major	
source”	 as	 a	 source	 that	 emits,	 or	 has	 the	
potential	 to	 emit,	 10	 tons	 per	 year	 of	 any	
single	 hazardous	 air	 pollutant,	 or	 25	 tons	
per	 year	 or	more	 of	 a	 combination	 of	 the	
classified	hazardous	air	pollutants.	Sources	
below	these	thresholds	are	considered	“area	
sources”	 and	 are	 subject	 to	 different,	 less	
stringent	regulations	than	major	sources.	
	 In	a	January	2018	guidance	memo,	the	
EPA	stated	that	 it	now	believed	that	 it	had	
no	authority	to	prevent	a	major	source	from	
becoming	 an	 area	 source	when	 it	 reduced	
emissions	outside	the	major	source	thresh-
olds.	EPA	estimates	that	“nearly	half”	of	the	
estimated	7,920	major	sources	could	be	re-
classified	as	area	sources.	
	 Public	comment	on	this	rule	closes	on	
September	24,	2019,	60	days	from	publica-
tion	of	the	proposed	rule	on	July	26,	2019	in	
the	Federal	Register	at	84	FR	36304.

State Environmental Law: 
Adoption of Drinking Water 

Standards for PFAS
	 On	July	18,	2019,	the	New	Hampshire	
Joint	 Legislative	 Committee	 on	 Adminis-
trative	Rules	approved	regulations	for	four	
per-	and	polyfluoroalkyl	substances	(PFAS).	
These	new	rules	make	New	Hampshire	the	
first	state	in	the	country	to	require	local	wa-
ter	systems	to	routinely	test	and	treat	for	the	
four	 listed	 substances,	 collectively	 known	
as	PFAS.	The	rules	are	scheduled	to	become	
effective	on	October	1,	2019.	
	 The	 new	 rules	 establish	 Maximum	
Contaminant	Levels	(MCLs)	(drinking	wa-

ter	 standards)	 and	 Ambient	 Groundwater	
Quality	 Standards	 (AGQSs)	 for	 perfluo-
rooctanoic	 acid	 (PFOA),	 perfluorooctane-
sulfonic	 acid	 (PFOS),	 perfluorononanoic	
acid	 (PFNA)	 and	 perfluorohexanesulfonic	
acid	 (PFHxS).	Under	 the	 rules,	 the	MCLs	
and	ACQs	for	 the	 listed	substances	are	12	
ppt	for	PFOA,	15	ppt	for	PFOS,	18	ppt	for	
PFHxS,	and	11	ppt	for	PFNA.	
	 The	rules	apply	to	non-transient	public	
water	systems	—	water	systems	serving	the	
same	25	people	for	more	than	6	months	per	
year.	The	rules	do	not	apply	to	private	well	
owners,	although	they	are	encouraged	to	test	
and	treat	their	water.	In	2016,	NHDES	ad-
opted	EPA’s	health	advisory	for	PFOA	and	
PFOS	as	an	AGQS	at	70	parts	per	 trillion	
(ppt)	individually	or	combined.		See https://
www.des.nh.gov/media/pr/2019/20190628-
pfas-standards.htm.	The	 new	 rules’	 levels	
are	 similar	 to	 non-binding	 health	 advisory	
limits	 in	 other	 states	 like	Vermont	 but	 are	
the	first	binding	standards	at	these	levels.	
	 Beginning	in	October	2019,	local	water	
systems	will	 have	 to	 sample	 quarterly	 for	
PFAS	 in	 their	water	 sent	 for	 consumption	
or	discharge.	Failure	to	meet	the	standards	
will	 trigger	 a	 process	 for	 systems	 to	 plan	
to	 come	 into	 compliance.	The	 compliance	
period	may	be	flexible,	given	 the	system’s	
ability	to	treat,	funding	for	additional	treat-
ment,	and	other	factors.	

Amy Manzelli is Managing Attorney and 
part-owner and Kelsey Peterson is an at-
torney at BCM Environmental & Land Law, 
with offices in Concord & Keene, NH and 
Portland, ME. The lawyers at BCM prac-
tice environmental, conservation, and land 
law across northern New England. Amy and 
Kelsey are based in BCM’s Concord office.

July	18,	2019,	U.S.	Senator	Tom	Udall	and	
U.S.	 Representative	 Alan	 Lowenthal	 an-
nounced	 that	 they	 plan	 to	 introduce	 com-
prehensive	legislation	this	fall	to	tackle	the	
plastic	crisis,	with	a	proposal	 that	 includes	
“a	mix”	of	plastic	bans,	fees,	and	EPR	poli-
cies.	The	Congressmen	welcome	comments	
on	 the	 proposed	 legislation,	which	 can	 be	
submitted	to	plastic@tomudall.senate.gov 
and plastic@mail.house.gov. 

Conclusion 
	 Plastic	bag	bans,	bioplastics,	and	EPR	
are	 all	 imperfect	 solutions	 to	 the	 plastic	
pollution	 crisis.	 However,	 a	 combination	

of	these	policies	—	or	“a	mix,”	as	Senator	
Udall	 and	 Representative	 Lowenthal	 call	
for	—	might	be	the	right	answer.	Through	
focused	study	and	experimentation,	policy-
makers	can	develop	a	more	full	understand-
ing	of	how	these	policies	and	technologies	
play	out	 in	 the	 real	world	and,	eventually,	
how	they	might	be	deployed	to	complement	
each	other	in	a	comprehensive	waste	man-
agement	 system	 that	 optimizes	 efficien-
cies,	minimizes	environmental	impact,	and	
keeps	our	oceans	healthy	and	free	of	plastic	
waste.	

Kelsey Sullivan is an Associate at Rath, 
Young & Pignatelli focusing on renewable 
energy and corporate law. 



www.nhbar.org          NEW HAMPSHIRE BAR NEWS SEPTEMBER 18, 2019 31

MEMBER SERVICES

Are You Taking Full Advantage of Your  
Bar Association Membership?

Our Job Is To Support You  To learn more about how to make the most of your NH Bar Association 
membership features, check out the Upcoming Events column and Resources tab on NHBA website. Logging into your 
MyNHBar portal also provides information exclusive for members. Questions? Contact memberservices@nhbar.org.

Affordable, local CLE seminars

Convenient CLE formats, including  

live, online, webinar and podcasts

Dispute Resolution (Mediation/ 

Arbitration Service)

Ethics Guidance

HeinOnline Archive of Bar News and 

Bar Journal

Law Office Backup Designation Form

Lawyer Referral Service

Legislation Watch NH bill tracking website

Member ID cards

Modest Means Referral Service

NHBA e-Bulletin newsletter

NH Bar News monthly member 

newspaper

Online membership directory

Pro Bono Referral Program

SOLACE Support Network

ABA Retirement Program 

Casemaker (updated) - subscription access 

   for members fully sponsored by Bar 

Clio – 10% lifetime discount

ESQSites website services –  

    25% discount off set-up fees

The NH Bar Center is located at 2 Pillsbury St., Suite 300, Concord, NH 03301 
www.nhbar.org  •  (603) 224-6942  •  Member Hotline: (603) 715-3279

KEEP UP WITH NH BAR ONLINE

facebook.com/NHBar 

@NHBar 

linkedin.com/company/new-hampshire-bar-association

Free conference and meeting space

LawPay – 3-month free trial

MyCase – 10% lifetime discount on  

    monthly fees

NHBA•CLE Club Discount

Sections and email lists

BENEFITS & DISCOUNTS



www.nhbar.org 32 SEPTEMBER 18, 2019 NEW HAMPSHIRE BAR NEWS

Court News

	 	Following	the	success	of	its	civil	fil-
ings	online,	Superior	Court	criminal	cases	
are	 also	 going	 electronic.	 The	 Judicial	
Branch	 announced	August	 14	 that	 Phase	
One	of	the	program	began	in	Rockingham	
County	 Superior	 Court	 in	 early	August	
with	a	 state	wide	 rollout	planned	 for	 the	
fall.	Following	 the	 roll	out,	 e-Filing	will	
be	 required	 in	 all	 cases,	 both	 civil	 and	
criminal,	across	all	eleven	superior	courts.		
			In	2018,	some	16,500	cases	were	filed	in	
New	Hampshire’s	superior	courts,	and	of	
those,	approximately	10,000	were	criminal.	
In	order	for	all	active	cases	to	be	subject	
to	 e-Filing	 going	 forward,	 an	 estimated	
8,000	“paper	cases”	had	to	be	scanned.	This	
process	took	place	over	a	five-week	period	
with	temporary	employees	working	1,650	
hours	to	complete	the	job.			

			“The	conversion	to	electronic	filing	for	
Superior	Court	criminal	cases	is	the	culmi-
nation	of	a	year-long	effort	 that	included	
Court	staff	and	many	representatives	from	
the	legal	community,”	said	Tina	L.	Nadeau,	
chief	 justice	of	 the	Superior	Court.	“The	
collaborative	exchange	among	the	Court,	
Public	Defenders,	 and	County	Attorneys	
has	enabled	this	project	to	reach	its	goals	
in	a	timely	manner.”
			Nadeau	added,	“Although	there	is	always	
some	 anxiety	when	 change	 occurs,	 the	
overall	feedback	on	moving	to	electronic	
filing	 for	criminal	cases	 is	very	positive.	
All	agree	that	cases	will	be	easier,	faster,	
and	more	efficient	 to	manage	when	a	 lot	
less	paper	in	involved.	Citizens	across	New	
Hampshire	have	come	to	expect	that	gov-
ernment	should	work	online,	just	as	other	

E-Filing Expands to Criminal Cases

Court Adds “Primary Purpose” to Amended Misconduct Rule

service	organizations	do.	Transitioning	to	
electronic	 filing,	 simplifying	 processes,	
and	reducing	paper	in	the	Superior	Court	
is	now	the	way	we	work.”
	 	 	 Jackie	Waters,	 NH	 e-Court	 Program	
Director,	noted	that	laptops	will	also	play	
a	significant	 role	 in	criminal	cases	going	
forward.	 She	 explained,	 “In	 order	 to	 fa-
cilitate	filings	in	criminal	cases	while	they	
are	in	a	courtroom,	attorneys	will	need	to	
bring	their	own	laptop.	Loaner	laptops	will	
be	available	through	the	clerk’s	office	to	the	
occasional	attorney	who	may	not	have	one,	
but	their	clients	will	not	have	direct	access	
to	these	devices.	Once	issued,	all	laptops	
will	be	secured	in	their	location,	such	as	a	
counsel	table	or	conference	room	table.”	
	Additionally,	all	courthouses	in	the	state	
are	now	equipped	with	public	kiosks	that	

are	located	in	a	central	lobby	area.	Public	
access	 to	 non-confidential	 criminal	 case	
documents	will	 be	 available,	 as	with	 all	
e-filed	cases,	at	all	kiosks.	Access	to	docu-
ments	on	the	Internet	for	the	general	public	
is	under	review	by	the	Judicial	Branch.
		The	NH	e-Court	Program	was	launched	in	
2014.	The	superior	court	civil	and	criminal	
on-line	filings	now	join	small	claims	and	
guardianships,	plus	wills	and	estates	cases	
that	 are	 already	 electronic	 at	 the	 circuit	
court	level.	As	of	June	30	of	this	year,	over	
82,000	cases	have	been	electronically	filed	
in	New	Hampshire	courts.	

— Press release from the New Hampshire 
Judicial Branch

By Anna Berry

	 The	 two-year	 debate	 on	 a	 proposed	
amendment	to	the	state’s	professional	con-
duct	rules	for	attorneys	came	to	a	close	re-
cently	with	a	decision	by	 the	New	Hamp-
shire	 Supreme	 Court	 to	 adopt	 an	 version	
of	 the	amendment	drafted	by	 the	Attorney	
Discipline	 Office	 instead	 of	 one	 proposed	
by	the	Advisory	Committee	on	Rules.
	 And,	although	Ethics	Committee	mem-
bers	who	put	 together	 the	original	amend-
ment	questioned	the	“primary	purpose”	re-
quirement	added	by	the	Court,	they	praised	
the	Court’s	“first	step	in	the	right	direction.”
	 One	year	ago	this	month,	the	Advisory	
Committee	on	Rules	voted	12-3	to	recom-
mend	 that	 the	 NH	 Supreme	 Court	 amend	
Rule	 of	 Professional	 Conduct	 8.4,	 which	
would	make	it	professional	misconduct	for	a	
lawyer	to:”(g)	engage	in	conduct	while	act-
ing	as	a	lawyer	in	any	context	that	the	law-
yer	knew	or	reasonably	should	have	known	
is	harassment	or	discrimination	on	the	basis	
of	 race,	 sex,	 religion,	 national	 origin,	 eth-
nicity,	 physical	 or	 mental	 disability,	 age,	
sexual	orientation,	marital	status,	or	gender	
identity.	Statutory	or	regulatory	exemptions,	
based	 upon	 the	 number	 of	 personnel	 in	 a	
law	firm,	 shall	 not	 relieve	 a	 lawyer	of	 the	
requirement	to	comply	with	this	Rule.”
	 However,	 members	 of	 the	 Advisory	
Committee,	including	former	Chief	Justice	
Robert	 Lynn,	 were	 also	 adamant	 that	 the	
Supreme	 Court	 should	 hold	 a	 rare	 public	
hearing	on	the	proposal	before	making	a	de-
cision.
	 The	final	version	of	the	amendment	ad-
opted	by	the	Supreme	Court	in	July	makes	
it	 professional	misconduct	 for	 a	 lawyer	 to	
“(g)	take	any	action,	while	acting	as	a	law-
yer	 in	any	context,	 if	 the	 lawyer	knows	or	
it	is	obvious	that	the	action	has	the	primary	
purpose	to	embarrass,	harass	or	burden	an-
other	 person,	 including	 conduct	motivated	
by	 animus	 against	 the	 other	 person	 based	
upon	the	other	person’s	race,	sex,	religion,	
national	origin,	ethnicity,	physical	or	mental	
disability,	 age,	 sexual	 orientation,	 marital	
status	or	gender	identity.”
	 Both	versions	closed	by	noting	that	the	
paragraph	“shall	not	limit	the	ability	of	the	
lawyer	to	accept,	decline,	or	withdraw	from	
representation	consistent	with	other	Rules”	
and	 not	 infringe	 on	 the	 lawyer’s	 constitu-
tional	rights.
	 The	 Supreme	 Court	 also	 added	 the	

comment:	 “Subsection	 (g)	 is	 intended	 to	
govern	the	conduct	of	lawyers	in	any	con-
text	in	which	they	are	acting	as	lawyers.	...	
The	rule	does	not	prohibit	conduct	that	lacks	
this	primary	purpose,	even	if	the	conduct	in-
cidentally	produces,	or	has	the	effect	or	im-
pact	of	producing,	the	described	result.”
	 In	 the	 decision,	 the	 Supreme	 Court	
noted	the	“high	level	of	interest”	in	the	issue	
since	March	 2017,	when	 the	Ethics	Com-
mittee	 first	 considered	 whether	 to	 recom-
mend	the	adoption	of	the	American	Bar	As-
sociation’s	Model	Rule	8.4(g).
	 “Model	Rule	8.4(g)	is	of	relatively	re-
cent	origin,	and	a	majority	of	 jurisdictions	
have	 not	 yet	 considered	 whether	 to	 adopt	
it,”	 the	 justices	wrote	 in	 the	July	15	order.	
“Of	those	jurisdictions	that	have	considered	
adopting	Model	 Rule	 8.4(g),	 several	 have	
declined	to	do	so.	
	 “As	 of	 this	 writing,	 only	 one	 state,	
Vermont,	 has	 adopted	a	 rule	 that	 is	nearly	
identical	 to	 the	model	 rule.	Maine	has	ad-
opted	a	rule	that	is	similar,	but	is	not	nearly	
identical,	 to	Model	Rule	8.4(g).	As	of	 this	
writing,	Model	Rule	 8.4(g)	 remains	 under	
consideration	 in	a	number	of	 jurisdictions.	
In	light	of	the	nascent	and	ongoing	discus-
sion	 regarding	 the	 model	 rule,	 the	 court	
declines	 to	adopt	 the	 rule	proposed	by	 the	
Advisory	Committee	on	Rules.	The	amend-
ment	to	Rule	8.4	that	the	court	adopts	today	

is	similar	to	that	proposed	by	the	Attorney	
Discipline	Office	in	a	March	25,	2019	letter	
submitted	prior	 to	 the	April	12	hearing	on	
the	Committee’s	proposal.”
	 While	the	Supreme	Court	recommend-
ed	a	review	of	the	new	rule	by	the	Advisory	
Committee	after	two	years,	some	advocates	
for	the	original	amendment	were	not	satis-
fied	with	the	rule	as	approved	by	the	Court.
	 “While	 the	 NHWBA	 appreciates	 the	
time	 that	 the	Court	has	given	 to	 this	 issue	
and	the	Court’s	efforts,	the	NHWBA	is	dis-
appointed	with	the	resulting	changes	to	our	
Rules	of	Professional	Conduct,”	said	Chris-
tina	 Ferrari,	 president	 of	 the	 New	 Hamp-
shire	Women’s	Bar	Association,	 in	a	state-
ment	 to	 the	 Bar News.	 “Harassment	 and	
discrimination	are	barriers	in	our	profession	
that	we	must	lead	the	way	in	removing,	not	
just	reducing.		
	 “It	 is	 evident	 that	 despite	 the	 recent	
changes	to	our	Rules	of	Professional	Con-
duct,	 it	 is	crucial	 that	we,	as	a	Bar	collec-
tively,	 continue	 to	 raise	our	voices	against	
inequality	of	all	kinds.	The	NHWBA	hopes	
that	over	the	next	two	years,	the	discussion	
regarding	 Rule	 of	 Professional	 Conduct	
8.4(g)	will	continue,	and	the	Bar	will	work	
together	 to	 refine	 it	 for	 the	 betterment	 of	
all.”
	 Since	 the	 Ethics	 Committee	 recom-
mended	 the	 change	 two	 years	 ago,	 its	

members	 have	 explained	 that	 when	 New	
Hampshire	adopted	the	ABA’s	model	rules	
in	1986,	language	prohibiting	action	preju-
dicial	 to	 the	administration	of	 justice	—	a	
phrase	that	came	to	include	harassment	and	
discrimination	—	was	not	approved.
	 However,	leaders	of	the	ADO	opposed	
the	amendment	when	the	proposal	came	up	
for	a	public	hearing	in	front	of	the	Advisory	
Committee	last	year	and	they	outlined	two	
alternative	 amendments	—	 to	 Rule	 8.4(g)	
and	 to	 Rule	 4.4,	 “Respect	 for	 Rights	 of	
Third	Persons”	—	in	subsequent	testimony	
and	written	comments	to	the	Court.
	 The	subcommittee	of	 the	Bar’s	Ethics	
Committee	that	shaped	the	original	amend-
ment,	 including	 attorneys	Maureen	 Smith,	
Rolf	 Goodwin,	 Peter	 Imse,	 and	 Jim	 All-
mendinger,	said	they	remained	hopeful	that	
the	discussion	would	continue.
	 “The	 Ethics	 Committee’s	 Rule	 8.4(g)	
Subcommittee	appreciates	 the	Court’s	 rec-
ognition	that	the	prohibited	conduct	—	ha-
rassment	 and	 discrimination	 —	 is	 a	 real	
problem	 in	 the	 New	Hampshire	 Bar,”	 the	
subcommittee	said	in	a	statement	to	the	Bar 
News.	 “The	 Subcommittee	 already	 voiced	
support	for	the	Court’s	taking	this	first	step	
in	the	right	direction.		
	 “The	 Subcommittee	 now	 remains	
hopeful	that,	when	the	Advisory	Committee	
on	Rules	conducts	its	Court-ordered	review	
of	the	rule’s	operation	two	years	from	now,	
the	Court	will	decide	to	remove	the	‘prima-
ry	purpose’	requirement	as	an	unnecessarily	
high	bar	to	enforcement	of	a	rule	that	is	not	
being	abused.”
	 Two	dozen	members	of	NHWBA	and	
other	 female	 attorneys	 attended	 the	 public	
hearing	 in	April	 to	 voice	 their	 support	 for	
the	 original	 amendment,	 and	many	 shared	
personal	 experiences	with	 harassment	 and	
discrimination	on	the	job.
	 Ferrari	said	the	months	of	debate	high-
lighted	the	ongoing	challenges	in	advancing	
equality	across	the	Bar.
		 “The	discussion	shed	light	on	the	fact	
that	 discrimination	 and	 harassment,	 often	
exhibited	 through	 instances	 of	 systemic	
explicit	 and	 implicit	 bias,	 are	 endemic	 is-
sues	in	the	legal	profession	as	a	whole	and	
in	 our	Bar,”	 she	 said.	 “The	NHWBA	was	
proud	and	moved	to	see	and	hear	from	the	
female	attorneys	who	testified	in	person	and	
in	writing,	and	who	so	bravely	shared	their	
experiences	(often	recent)	with	harassment	
and	discrimination	in	our	Bar.”

Advisory Committee on Rules-
Approved Amendment

“It is professional misconduct for 
a lawyer to ... (g) engage in con-
duct while acting as a lawyer in 
any context that the lawyer knew 
or reasonably should have known 
is harassment or discrimination 
on the basis of race, sex, religion, 
national origin, ethnicity, physi-
cal or mental disability, age, sex-
ual orientation, marital status, or 
gender identity. Statutory or reg-
ulatory exemptions, based upon 
the number of personnel in a law 
firm, shall not relieve a lawyer of 
the requirement to comply with 
this Rule.”

Supreme Court-Ordered 
Amendment

“It is professional misconduct for 
a lawyer to … (g) take any action, 
while acting as a lawyer in any 
context, if the lawyer knows or it 
is obvious that the action has the 
primary purpose to embarrass, 
harass or burden another person, 
including conduct motivated by 
animus against the other person 
based upon the other person’s 
race, sex, religion, national ori-
gin, ethnicity, physical or mental 
disability, age, sexual orientation, 
marital status or gender identity.”
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Supreme Court At-a-Glance

August 2019

Statute of Repose

John C. Rankin v. South Street Down-
town Holdings, Inc.; South Street Down-
town Holdings, Inc. v. Truexcullins and 
Partners Architects & a., No. 2018-0604
August 6, 2019 
Interlocutory Transfer Without Ruling By 
Trial Court 

•	 Whether	 RSA	 508:4-b,	 the	 statute	 of	
repose,	applies	to	and	bars	a	third	party	
action	by	a	defendant	property	owner	for	
indemnity	and/or	contribution	against	ar-
chitects	involved	in	the	design	of	a	prem-
ises	 that	 the	 first	 party	 plaintiff	 alleged	
was	dangerous	and	caused	him	injury.	

	 In	 March	 of	 2017,	 the	 plaintiff	 fell	
and	was	injured	on	property	owned	by	the	
defendant,	 and	 third-party	 plaintiff,	 South	
Street	 Downtown	 Holdings,	 Inc.	 (“South	
Street”).	The	plaintiff	sued	South	Street	for	
negligence	and	alleged	that	the	property	was	
dangerous	and	did	not	meet	 the	applicable	
building	code.	South	Street	in	turn	sued	the	
third-party	 defendants	 —	 the	 project	 and	
landscape	 architects	 for	 the	 subject	 prop-
erty	—	seeking	indemnity	and	contribution.	
South	Street	had	hired	the	architects	to	serve	
as	 design	 professionals	 for	 renovations	 at	
the	 subject	 property.	 South	 Street	 claimed	
the	plaintiff	was	injured	in	the	area	the	ar-
chitects	 designed.	 The	 architects	 substan-
tially	completed	the	renovations	by	January	
2009.	There	was	no	dispute	that	South	Street	
commenced	its	action	against	the	third-party	
defendants	more	than	8	years	after	the	date	
of	substantial	completion.	
	 On	 interlocutory	appeal,	 the	 third-par-
ty	 defendants	 asserted	 that	 South	 Street’s	
claims	were	barred	by	the	statute	of	repose.	
RSA	508:4-b—the	statute	of	repose—holds,	
in	relevant	part,	that	“all	actions	to	recover	
damages	for	...	economic	loss	arising	out	of	
any	deficiency	in	the	creation	of	an	improve-
ment	 to	 real	 property	 ...	 shall	 be	 brought	
within	8	years	from	the	date	of	substantial	
completion...”	
	 South	Street	argued	 that	 the	statute	of	
repose	did	not	apply	to	claims	for	indemnity	
or	contribution.	Conversely,	the	third-party	
defendants	asserted	that	indemnity	and	con-
tribution	claims	attributable	 to	deficiencies	
in	the	property	are	barred	by	the	statute	of	
repose	because	 they	are	actions	 to	 recover	
economic	loss	arising	out	of	such	deficien-
cies.	The	Court	agreed	with	the	third-party	
defendants	 and	 held	 that	 the	 phrase	 “eco-
nomic	loss,”	when	defined	by	its	plain	and	
ordinary	meaning,	meant	loss	that	is	finan-
cial,	fiscal,	or	monetary	in	nature.	In	doing	
so,	the	Court	concluded	that	South	Street’s	
third-party	action	for	indemnity	and	contri-
bution	fell	within	the	meaning	of	“economic	
loss”	 as	 set	 forth	 in	 the	 statute	 of	 repose.	
Furthermore,	 the	Court	broadly	interpreted	
the	phrase	“economic	loss	arising	out	of	any	
deficiency”	to	include	indirect	actions	such	
as	those	for	indemnity	and	contribution.	

Shaheen & Gordon, P.A., of Dover, for the 
plaintiffs, John C. Rankin and MaryAnne 
Rankin, filed no brief. Devine, Millimet & 
Branch, Professional Association, of Man-
chester (Andrew D. Dunn and Tavish M. 
Brown on the brief, and Mr. Dunn orally) 
for the defendant/third-party plaintiff, South 
Street Downtown Holdings, Inc. Lewis Bris-
bois Bisgaard & Smith LLP, of Boston, Mas-
sachusetts (Kenneth B. Walton and Elena 
M. Brander on the brief, and Mr. Walton 
orally), for third-party defendant, Truex-

Cullins and Partners Architects. Morrison 
Mahoney LLP, of Manchester (William A. 
Staar and Nicholas Meunier on the brief, 
and Mr. Staar orally) for third-party defen-
dant, Wagner Hodgson, Inc.

Juvenile Delinquency/Statutory 
Interpretation

Petition of The State of New Hampshire, 
No. 2018-0601
August 6, 2019 
Affirmed 

•	 Whether	the	trial	court	erred	in	determin-
ing	that	the	Office	of	the	Attorney	Gener-
al’s	investigatory	records	pertaining	to	a	
juvenile	delinquency	proceeding	brought	
under	RSA	169-B	are	subject	to	the	con-
fidentiality	provisions	contained	therein.	

	 In	 2017,	 the	 Office	 of	 the	 Attorney	
General	 (AGO),	 along	 with	 various	 other	
agencies,	investigated	an	incident	involving	
minors.	The	Sullivan	County	Attorney	filed	
a	 delinquency	 petition	 in	 the	 circuit	 court	
against	 one	 of	 the	minors.	The	AGO	 then	
sought	 to	 disclose	 the	 details	 of	 its	 inves-
tigation	 due	 to	 the	 intense	 public	 scrutiny	
surrounding	 the	 investigation.	 The	 circuit	
court	denied	the	AGO’s	request,	finding	that	
all	 case	 records	 relative	 to	 delinquencies	
are	confidential	pursuant	to	RSA	169-B:35.	
Nevertheless,	 the	 circuit	 court	 determined	
that	a	limited	release	of	information	regard-
ing	 the	 AGO’s	 investigation	 would	 assist	
in	 the	 juvenile’s	 rehabilitation.	 The	 AGO	
subsequently	released	a	draft	report	contain-
ing	the	scope	of	its	investigation,	its	factual	
findings,	and	its	conclusion.	The	AGO	then	
renewed	its	request	to	release	approximately	
400	pages	of	its	underlying	investigative	re-
cords,	including	interviews	and	medical	re-
cords,	which	was	denied.	
	 The	 State	 filed	 an	 appeal	 asserting,	
among	other	 things,	 that	 the	AGO’s	 inves-
tigative	materials	did	not	constitute	“court”	
records	within	 the	meaning	of	RSA	169-B	
(which	 governs	 court	 proceedings	 involv-
ing	delinquent	 juveniles)	and,	even	 if	 they	
did,	such	information	was	a	matter	of	public	
import.	Because	no	definition	of	“court”	re-
cords	is	provided	by	the	statute,	the	State	as-
serted	that	when	interpreted	in	the	context	of	
the	entire	statutory	provision	the	legislature	
intended	 to	 maintain	 confidentiality	 only	
over	records	concerning	the	adjudication	of	
the	juvenile	delinquency	case.	The	State	ar-
gued	that	because	the	AGO’s	investigation	
occurred	before	the	juvenile	proceeding	and	
were	only	presented	to	the	court	as	part	of	
the	AGO’s	motion	 to	 release	 its	 investiga-
tory	records,	they	were	not	court	records	or	
files.	
	 The	 Supreme	 Court	 interpreted	 RSA	
169-B	 liberally	 in	 order	 to	 effectuate	 its	
board	 restrictions	 on	 access	 to	 juvenile	
case	 and	 court	 records	 and	 to	 rehabilitate	
delinquent	minors.	 In	 doing	 so,	 the	 Court	
held	 that	“it	 is	 reasonable	 to	conclude	 that	
the	 legislature	 intended	 that	 investigative	
records	 compiled	 by	 the	AGO	 concerning	
a	juvenile	subject	to	the	provisions	of	RSA	
chapter	169-B	be	confidential.”	This	was	es-
pecially	true	when	much	of	the	information	
compiled	by	the	AGO	would	likely	become	
part	 of	 any	 court	 record	 and	 largely	 con-
tained	the	same	facts	used	to	form	the	basis	
for	the	juvenile	prosecution	before	the	lower	
court.	

Gordon J. MacDonald, attorney general 
(Daniel E. Will, solicitor general, on the 
brief and orally), for the State. Stephanie 
Hausman, deputy chief appellate defender, 

of Concord, on the brief and orally, for the 
juvenile. Malloy & Sullivan Lawyers Pro-
fessional Corporation, of Hingham, Massa-
chusetts (Kathleen C. Sullivan on the brief), 
for the Union Leader Corporation, as am-
icus curiae. 

DeBenedetto 

James M. Virgin v. Fireworks of Tilton, 
LLC & a., No. 2018-0526
August 6, 2019 
Interlocutory Appeal Without Ruling By 
Trial Court 

•	 Whether	RSA	507:7-E	(2010)	applies	to	
claims	for	personal	injuries	that	allege	a	
breach	 of	 the	 implied	warranty	 of	mer-
chantability	 under	 RSA	 382-A:2-314	
(2011),	 thus	 permitting	 a	 named	 defen-
dant	to	apportion	fault	to	a	non-litigant.

	 The	 plaintiff	 filed	 an	 action	 against	
the	 seller	 and	 distributor	 of	 fireworks	 for,	
among	other	 things,	 breach	of	 the	 implied	
warranty	of	merchantability.	The	defendants	
made	a	DeBenedetto	disclosure	identifying	
a	 Chinese	 company	 as	 the	 manufacturer	
of	 the	 fireworks	 that	 allegedly	 caused	 the	
plaintiff’s	 injuries.	 The	 plaintiff	 moved	 to	
strike	the	disclosure	arguing	that	apportion-
ment	of	fault	did	not	apply	to	breach	of	war-
ranty	 claims.	 The	 defendants	 argued	 that	
the	phrase	“in	all	actions”	contained	within	
RSA	507:7-e,	I	was	intended	to	cover	all	ac-
tions	and	not	just	those	sounding	in	tort.	The	
plaintiff	argued	that	the	statute	was	intended	
to	cover	only	tort	actions.	
	 The	Supreme	Court	held	that	when	in-
terpreting	RSA	507:7-e	as	a	whole,	the	ap-
portionment	of	fault	principles	only	applied	
to	tort	actions.	In	doing	so,	the	Court	pointed	
out	that	in	the	fault-based	tort	context,	liabil-
ity	is	predicated	upon	the	culpable	conduct	
of	 each	 person	 responsible	 for	 an	 injury.	
Conversely,	 warranties	 established	 under	

the	Uniform	Commercial	Code	establish	li-
ability	on	the	part	of	all	parties	involved	in	
the	commercial	sale	of	the	defective	product	
that	causes	injury	without	regard	to	fault	and	
to	ensure	that	an	injured	consumer	has	the	
ability	to	secure	compensation	for	his	or	her	
injuries	from	whichever	entity	in	the	chain	
of	 distribution	 can	 most	 conveniently	 be	
held	accountable.	As	a	result,	the	Court	held	
that	DeBenedetto	apportionment	of	liability	
does	not	apply	to	breach	of	warranty	action	
between	 persons	 or	 entities	 in	 the	 supply	
chain	of	a	product	for	liability	predicated	on	
the	same	warranty.	It	is	noteworthy	that	the	
Court’s	 decision	 was	 rendered	 “under	 the	
circumstances	 presented”	 of	 the	 case	 and	
therefore	 likely	 has	 a	 narrow	 application.	
The	 Court	 stated	 that	 its	 decision	 did	 not	
address	 whether	 defendants	 in	 the	 supply	
chain	of	a	product	may	seek	to	apportion	li-
ability	for	an	injury	to	some	third-party	out-
side	of	the	supply	chain	where	the	conduct	
is	 alleged	 to	have	wholly	or	partially	con-
tributed	 to	cause	a	plaintiff’s	 injuries	or	 to	
a	third	party	within	the	supply	chain	whose	
liability	is	predicated	on	a	basis	other	than	
the	sale	of	an	unmerchantable	product.	

Hamblett & Kerrigan, P.A., of Nashua (J. 
Daniel Marr and Andrew J. Piela on the 
brief, and Mr. Marr orally), for the plaintiff. 
Wadleigh, Starr & Peters, PLLC, of Man-
chester (Joseph G. Mattson and Stephen Za-
harias on the brief, and Mr. Zaharias oral-
ly), for the defendant, Fireworks of Tilton, 
LLC. Devine, Millimet & Branch, P.A., of 
Manchester (Jonathan M. Eck on the brief), 
and Brooke | Stevens, P.C., of Muncie, Indi-
ana (John H. Brook and John Stevens on the 
brief, and Mr. Brooke orally), for defendant 
Foursquare Imports, LLC d/b/a AAH Fire-
works, LLC. 

Parenting Plan 

In The Matter of Steven Summers And 
Christine Summers, No. 2018-0264
August 6, 2019 
Affirmed

•	 Whether	Circuit	Court	properly	modified	
parents’	parenting	plan.

	 Mother	 and	 Father	 filed	 for	 divorce	
in	 January	2014.	The	court	entered	a	 tem-
porary	 parenting	 plan,	 which	 awarded	 the	
parties	joint	decision-making	responsibility	
for	their	children	with	roughly	equal	parent-
ing	time.	Father	filed	emergency	motions	to	
suspend	Mother’s	parenting	 time	based	on	
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her	alcoholism.	The	court	entered	an	order	
granting	 Father	 the	 temporary	 sole	 deci-
sion-making	 and	 residential	 responsibility	
for	 the	children.	 In	October	2016,	 the	 trial	
court	 entered	 a	 final	 decree	 in	 the	 parties’	
divorce	and	a	final	parenting	plan,	granting	
the	parties	 joint	decision-making	 responsi-
bility	and	granting	Father	primary	residen-
tial	responsibility	for	the	children.	The	court	
also	stated	that	while	the	parenting	plan	was	
“final,”	it	would	be	subject	to	review	in	six	
months	to	determine	if	the	parenting	sched-
ule	would	 be	modified	 to	 allow	 shared	 or	
equal	parenting	time.	The	narrative	contin-
ued	by	stating	that	any	change	or	modifica-
tion	to	the	parenting	plan	would	be	subject	
to	the	mother	addressing	her	alcoholism	in	a	
meaningful	way.	
	 Father	then	filed	a	third	motion	to	sus-
pend	Mother’s	parenting	time.	The	court	en-
tered	a	new	ruling	in	February	2017,	modi-
fying	 the	October	 2016	 parenting	 plan,	 in	
which	it	eliminated	certain	periods	of	time	
during	which	Mother	could	spend	with	the	
children.	Mother	filed	a	motion	to	modify	the	
residential	responsibilities	of	the	parties	for	
their	children.	Thereafter,	the	court	modified	
the	time	during	which	Mother	could	spend	
with	her	children,	essentially	reinstating	the	
October	 2016	 parenting	 plan.	 Mother	 ap-
pealed	and	Father	cross-appealed	the	court’s	
modification	of	 the	parties’	parenting	plan.	
Mother	argued	that	 the	court	unreasonably	
failed	to	grant	her	equal	parenting	time	after	
finding	that	she	was	sober	and	had	complied	
with	the	court’s	prior	orders.	Father	argued	
that	 the	 court	 lacked	 statutory	 authority	 to	
modify	the	parties’	prior	parenting	plan.	
	 The	 Supreme	 Court	 held	 that	 to	 the	
extent	the	trial	court	modified	the	February	
2017	 parenting	 plan	 by	merely	 reinstating	
the	 October	 2016	 parenting	 plan,	 it	 could	
do	so	without	requiring	the	mother	to	plead	
and	prove	a	statutory	ground	for	modifica-
tion	 because	 the	 February	 2017	 parenting	
plan	was	a	 temporary	order.	RSA	461	A:8	
(2018)	authorizes	a	court	to	issue	temporary	
orders	that	provide	for	the	“temporary	allo-
cation	of	parental	rights	and	responsibilities	
of	any	minor	child	as	provided	in	RSA	461-
A:6.”	The	Supreme	Court	assumed	without	
deciding	 that	 the	 trial	 court	 could	 issue	 a	
temporary	order	 after	 the	 court	had	 issued	
its	permanent	order.	Therefore,	the	February	
2017	order	was	a	 temporary	change	to	 the	
allocation	 of	 parental	 rights	 and	 responsi-
bilities	set	forth	in	the	court’s	October	2016	
parenting	plan.	As	a	result,	requirements	for	
issuing	an	order	modifying	a	permanent	or-
der	 concerning	parental	 rights	 and	 respon-
sibilities	did	not	apply.	The	Supreme	Court	
also	held	that	to	allow	equal	parenting	time	
for	Mother	was	 not	 in	 the	 best	 interest	 of	

the	children.	Further,	the	lower	court	could	
modify	the	supervision	requirements	in	the	
parenting	plan	based	on	the	child’s	best	in-
terest	 because	 the	 supervision	 requirement	
was	not	a	change	to	the	parenting	schedule.	

Smith-Weiss Shepard, P.C., of Nashua (Rob-
ert M. Shepard on the brief and orally), for 
the petitioner. Solomon Professional Associ-
ation, of Londonderry (Elaine M. Kennedy 
on the brief and orally), for the respondents.

Suppression/Armed Career 
Criminal Statute

The State of New Hampshire v. Jonathan 
Folds, No. 2018-0029 
August 8, 2019 
Affirmed in part; reversed in part; and re-
manded 

•	 Whether	the	trial	court	erred	by	granting	
the	 defendant’s	motion	 to	 suppress	 evi-
dence	of	a	firearm	and	a	motion	 to	dis-
miss	two	indictments	that	alleged	he	vio-
lated	the	armed	career	criminal	statute.

	 The	 police	 obtained	 a	 search	 warrant	
for	 the	 defendant’s	 residence	 in	 order	 to	
search	 for	 drugs.	 During	 the	 execution	 of	
the	 warrant,	 an	 officer	 began	 searching	 a	
closet	in	which	he	discovered	a	box.	When	
the	 officer	 looked	 inside	 the	 box,	 he	 saw	
a	 tightly	 rolled	shirt	but	could	not	 identify	
what	was	inside	of	the	shirt.	The	officer	then	
removed	the	shirt	from	the	box	and	unfurled	
it,	and	as	he	did	a	firearm	fell	out	of	the	shirt	
and	onto	the	floor.	
	 Based	on	the	discovery	of	the	firearm,	
the	State	charged	the	defendant	with	viola-
tion	 of	 the	 armed	 career	 criminal	 statute,	
RSA	159:3-A	(2014),	which	prohibits	per-
sons	with	certain	types	of	felony	convictions	
from	 owning	 deadly	 weapons.	 The	 State	
charged	the	defendant	based	on	underlying	
felony	convictions	relating	to	three	convic-
tions	for	drug	offenses	that	arose	from	a	sin-
gle	criminal	episode.	The	trial	court	granted	
the	defendant’s	motion	to	suppress	evidence	
of	 the	firearm	and	 the	 indictments	pertain-
ing	to	the	armed	career	criminal	statute.	On	
appeal,	the	State	argued	that	the	firearm	sei-
zure	satisfied	the	requirements	of	the	plane	
view	exception	to	the	warrant	requirement.	
The	State	also	argued	that	the	armed	career	
criminal	Statute	does	not	require	the	defen-
dant’s	qualifying	felony	convictions	to	arise	
from	 at	 least	 three	 separate	 criminal	 epi-
sodes.	
	 The	 Supreme	Court	 reversed	 the	 trial	
court’s	ruling	on	the	suppression	of	the	fire-
arm	 and	 affirmed	 its	 ruling	 regarding	 the	
armed	career	criminal	indictments.	With	re-
gard	to	the	suppression	issue,	the	Supreme	
Court	 held	 that,	 generally	 speaking,	 the	

plain	 view	exception	permits	 law	enforce-
ment	officers	to	seize	clearly	incriminating	
evidence	or	contraband	without	a	warrant	if	
such	 evidence	 is	 inadvertently	 discovered	
during	lawful	police	activity.	The	Supreme	
Court	held	that	it	was	reasonable	to	believe	
that	 the	 closet,	 the	 box,	 and	 the	 rolled-up	
shirt	could	conceal	drugs	such	as	heroin	and	
therefore	the	officer	did	not	violate	the	Con-
stitution	in	arriving	at	the	place	from	which	
he	viewed	the	firearm.	Similarly,	the	Court	
concluded	that	the	officer	had	a	lawful	right	
to	 access	 the	 firearm	 because	 the	 police	
were	 lawfully	 searching	 the	 defendant’s	
residence	 for	 drugs	 pursuant	 to	 a	 warrant	
and	the	officer	discovered	the	firearm	while	
he	 was	 searching	 any	 place	 where	 drugs	
could	 reasonably	 have	been	 found.	Lastly,	
the	Supreme	Court	held	 that	 the	“immedi-
ately	 apparent”	 requirement	 only	 required	
whether	the	items	incriminating	nature	was	
evident	 at	 the	 time	of	 the	 seizure	 and	 that	
the	seizure,	 for	purposes	of	 the	plain	view	
doctrine,	was	not	until	after	the	firearm	fell	
out	of	the	shirt	and	came	into	plain	view.	
	 With	regard	to	the	armed	career	crimi-
nal	statute,	the	Court	found	the	statute	am-
biguous,	turned	to	its	legislative	history,	and	
determined	that	the	legislature’s	purpose	in	
enacting	the	statute	was	to	target	repeat	of-
fenders,	not	individuals	who	have	acquired	
three	 or	more	 convictions	 as	 a	 result	 of	 a	
single	criminal	episode.

Gordon J. McDonald, attorney general (Su-
san P. McGinnis, senior assistant attorney 
general, on the brief and orally), for the 
State. Thomas Barnard, senior assistant ap-
pellate defender, of Concord, on the brief 
and orally, for the defendant. 

Defamation 

James G. Boyle, Individually And As 
Trustee & a. v. Mary Christine Dwyer, 
No. 2018-0517
August 16, 2019 
Affirmed

•	 Whether	 the	 trial	 court	 properly	 dis-
missed	the	plaintiff’s	claims	for	defama-
tion	at	the	motion	to	dismiss	stage.	

	 The	 plaintiff	 alleged	 the	 defendant,	
who	 was	 running	 for	 re-election	 to	 the	
Portsmouth	City	Council,	made	defamatory	
statements	about	the	plaintiff	in	response	to	
a	 candidate	 survey	 that	 was	 subsequently	
published	 on	 a	 website.	 The	 survey	 ques-
tions,	 and	 responses	 thereto,	 pertained	 to	
ongoing	litigation	between	the	plaintiff	and	
the	 City	 of	 Portsmouth	 arising	 out	 of	 the	
City’s	sale	of	 land	to	the	plaintiff.	The	de-
fendant	moved	to	dismiss,	arguing	that	the	
statements	 made	 in	 response	 to	 the	 ques-
tionnaire	were	not	actionable	defamation	as	
they	were	either	statements	of	fact	that	were	
substantially	true,	did	not	convey	a	defama-
tory	meaning,	 or	were	 statements	of	opin-
ion.
	 The	Supreme	Court	held	 that	whether	
a	statement	is	a	verifiable	fact	or	an	opinion	
is	a	question	of	law	to	be	determined	by	the	
trial	court	in	the	first	instance.	Furthermore,	
the	Court	held	 that	whether	a	statement	of	
fact	is	substantially	true	may	be	determined	
as	a	matter	of	law	when	the	underlying	facts	
as	 to	 the	“gist	or	 sting”	of	a	 statement	are	
undisputed.	Lastly,	whether	 statements	 are	
capable	 of	 communicating	 a	 defamatory	
meaning	are	questions	of	law	for	the	court.
	 The	Supreme	Court	found	that	the	trial	
court	did	not	err	in	determining	that	the	al-
leged	 defamatory	 statements	 were	 not	 ac-
tionable.	 The	 defendant’s	 statements	 per-
taining	to	the	ongoing	litigation	between	the	
plaintiff	and	the	City,	as	well	as	the	subject	of	
disputed	property,	were	not	capable	of	bear-
ing	a	defamatory	meaning	because	they	did	

not	subject	the	plaintiff	to	contempt,	hatred,	
scorn,	or	ridicule.	The	Supreme	Court	also	
concluded	 that	 the	 defendant’s	 statement	
that	the	plaintiff	made	a	“mistake”	with	re-
gard	to	the	purchase	of	the	subject	property	
from	the	City	and	was	“wrongfully”	suing	
the	City	were	opinions	based	on	 fully	dis-
closed	 facts	 and	 not	 otherwise	 objectively	
verifiable	because	it	did	not	imply	the	exis-
tence	of	undisclosed	defamatory	facts	con-
cerning	a	sufficiently	objective	standard	of	
conduct.	The	Court	reasoned	that	when	the	
facts	underlying	a	statement	of	opinion	are	
disclosed,	readers	will	understand	that	they	
are	getting	the	author’s	interpretation	of	the	
facts	 presented	 and	 therefore	 are	 unlikely	
to	construe	the	statement	as	insinuating	the	
existence	 of	 additional	 undisclosed	 facts.	
The	Supreme	Court	also	held	that	the	defen-
dant’s	statements	that	the	plaintiff	had	been	
trying	to	get	the	City	taxpayers	to	pay	for	his	
apparent	mistakes	by	filing	various	lawsuits	
were	not	actionable	for	defamation	because	
the	“gist	or	sting”	of	the	facts	asserted	were	
undisputed	by	 the	plaintiffs	and,	 therefore,	
were	substantially	true.	In	sum,	the	Supreme	
Court	 affirmed	 the	 trial	 court’s	 order	 be-
cause	the	plaintiff	failed	to	allege	facts	that	
would	show	that	the	defendant’s	statements	
were	actionable	for	defamation.
 
Law Offices of John Kuzinevich, of Dux-
bury, Massachusetts (John Kuzinevich on 
the brief and orally), for the plaintiffs. Gal-
lagher, Callahan & Gartrell, P.C., of Con-
cord (Charles P. Bauer and Weston R. Sager 
on the brief, and Mr. Bauer orally), for the 
defendant. 

Defamation

Automated Transactions, LLC & a. v. 
American Bankers Association & a., No. 
2018-0198
August 16, 2019 
Affirmed 

•	 Whether	 the	 trial	 court	 properly	 dis-
missed	the	plaintiff’s	claims	for	defama-
tion	at	the	motion	to	dismiss	stage.	

	 The	plaintiff	 received	an	ATM-related	
patent	 in	 2005.	He	 subsequently	 formed	 a	
company	to	serve	as	the	exclusive	licenser	
of	 his	 patent.	 The	 plaintiff	 began	 offering	
patent	 licenses	 and	 bringing	 infringement	
litigation	 against	 various	 entities.	 In	 the	
wake	of	 the	plaintiff’s	 successful	 infringe-
ment	 litigation	and	 licensing	 revenues,	 the	
plaintiff	 alleged	 that	 the	 defendants	 made	
statements	referring	to	the	plaintiff	as	a	“pat-
ent	troll”	as	well	as	characterizing	the	plain-
tiff’s	licensing	efforts	as	extortive	or	being	
a	“shakedown.”	The	trial	court	granted	the	
defendants’	motion	 to	 dismiss	 because	 the	
subject	 statements	 were	 not	 actionable	 as	
they	were	only	expressions	of	opinion.	With	
regard	 to	statements	 referring	 to	 the	plain-
tiff’s	activity	as	extortive	or	being	a	shake-
down,	the	trial	court	found	them	to	be	rhe-
torical	hyperbole	and	not	assertions	of	fact.	
The	plaintiff	appealed	the	trial	court’s	order	
dismissing	 the	 defamation	 claims	 against	
the	 defendants	 arguing	 that	 the	 trial	 court	
erred	because	it	could	not	determine	at	the	
motion	to	dismiss	stage	that	the	statements	
were	nonactionable.	
	 The	Supreme	Court	affirmed	and	held	
that	the	defendants’	statement	that	the	plain-
tiff	was	a	patent	troll	was	not	actionable	be-
cause	it	was	merely	an	opinion	based	upon	
disclosed	 facts.	 In	 doing	 so,	 the	 Supreme	
Court	 determined	 that	 although	 the	 term	
“patent	troll”	is	generally	intended	to	be	dis-
paraging,	its	meaning	is	sufficiently	elusive	
and	“quintessentially	subject.”	The	Supreme	
Court	held	 that	 the	 statement	 accusing	 the	
plaintiff	of	being	“a	well-known	patent	troll”	
was	one	of	opinion	rather	than	fact	because	
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“patent	troll”	is	a	statement	with	a	definition	
that	itself	does	not	have	a	precise	meaning	
such	 that	 it	 is	 capable	 of	 verification	 and	
cannot	be	objectively	verified.	Furthermore,	
the	Supreme	Court	found	that	the	statements	
did	not	 imply	 the	existence	of	undisclosed	
defamatory	facts	because	the	facts	about	the	
plaintiff	 upon	 which	 the	 statements	 were	
based	were	clearly	stated	by	the	defendants.	
	 The	 Supreme	 Court	 also	 determined	
that	 statements	 referring	 to	 the	 plaintiff’s	
actions	as	extortive	or	being	a	“shakedown”	
were	mere	rhetorical	hyperbole	because	no	
reasonable	 listener	 would	 understand	 the	
reference	to	“extortion”	or	“shakedown”	to	
amount	 to	 an	 accusation	 that	 the	 plaintiff	
committed	 a	 literal	 crime.	Similarly,	 state-
ments	that	the	plaintiff’s	efforts	cost	it	only	
the	postage	and	paper	that	the	licensing	de-
mand	 letter	was	written	on	was	 also	mere	
rhetorical	hyperbole	because	no	reasonable	
listener	 would	 have	 understood	 that	 the	
plaintiff’s	efforts	were	in	fact	virtually	cost-
less.	

Shaheen & Gordon, P.A., of Concord 
(Steve M. Gordon, Timothy J. McLaughlin, 
and Stephanie K. Annunziata on the brief, 
and Mr. Gordon orally), for the plaintiffs. 
Devine, Millimet & Branch, P.A. of Man-
chester (Jonathan Shirley and Joshua M. 
Wyatt on the brief, and Mr. Wyatt orally, 
for the defendant American Bankers Asso-
ciation. Litchfield Cavo, LLP, of Lynnfield, 
Massachusetts (Mark A. Darling and Beth-
any P. Minich on the brief, and Mr. Darling 
orally), for the defendant Credit Union Na-
tional Association. Desmarais Law Group, 
PLLC, of Manchester (Debra L. Mayotte 
on the brief and orally), for the defendants 
Robert H. Stier and Pierce Atwood, LLP. 
Gilles R. Bissonnette, of Concord, on the 
brief, for American Civil Liberties Union 
of New Hampshire and Electronic Frontier 
Foundation, as amicu	curiae. 

Sufficiency of Evidence/
Sentencing

The State of New Hampshire v. James 
Castine, No. 2018-0441
August 21, 2019
Affirmed

	 A	 confidential	 informant	 made	 three	
controlled	buys	of	drugs	at	the	defendant’s	
premises.	 The	 plaintiff	 was	 subsequently	
arrested,	charged,	and	found	guilty	on	three	
drug	charges.	The	defendant	was	sentenced	
to	 two	 consecutive	 sentences	 of	 7½	 to	 15	
years	on	the	first	two	drug	convictions	and	a	
consecutive	suspended	sentence	of	7½	to	15	
years	on	the	third	drug	conviction.
	 The	defendant	appealed	the	convictions	
and	sentencing.	He	challenged	the	sufficien-
cy	of	the	evidence	to	support	his	convictions	
and	 the	 trial	 court’s	 consideration	 at	 sen-
tencing	of	evidence	that	he	was	the	leader	of	
a	drug	enterprise.	
	 The	Supreme	Court	concluded	that	giv-
en	the	evidence	and	all	reasonable	inferences	
drawn	therefrom	in	the	light	most	favorable	
to	the	State,	the	evidence	was	sufficient	for	
a	rational	trier	of	fact	to	have	found,	beyond	
a	reasonable	doubt,	 that	the	defendant	was	
guilty	of	selling	a	controlled	drug	on	three	
occasions.	Specifically,	 the	 jury	heard	 evi-
dence	that	on	three	occasions	the	confiden-
tial	informant	requested	heroin	from	the	de-
fendant	and	that	law	enforcement	provided	
the	 confidential	 informant	 with	 money	 to	
purchase	 the	 heroin.	 The	 confidential	 in-
formant	 testified	 that	 on	 three	 occasions	
he	met	with	 the	defendant	 to	complete	 the	
drug	purchases	and	on	those	occasions	the	
defendant	 gave	 the	 confidential	 informant	
drugs	in	exchange	for	money	supplied	to	the	
confidential	informant	by	law	enforcement.	
Finally,	a	criminalist	testified	that	the	drugs	

purchased	 from	 the	 defendant	 tested	 posi-
tive	for	Fentanyl	and	cocaine.	Based	on	this	
evidence,	a	rational	trier	of	fact	could	have	
found	 that	 the	 defendant	 sold	 a	 controlled	
drug	to	the	confidential	informant	on	three	
occasions.	
	 The	 Supreme	 Court	 also	 concluded	
that	 evidence	 of	 other	 criminal	 conduct	
considered	 by	 the	 trial	 court	 at	 sentencing	
must	at	least	rise	to	the	level	of	probability.	
The	Supreme	Court	 noted	 that	 at	 the	 time	
of	 sentencing,	 the	 defendant	 had	 been	 in-
dicted	on	drug	enterprise	charges	and	that	a	
grand	jury’s	decision	to	indict	concussively	
determined	the	existence	of	probable	cause	
to	 believe	 that	 the	 defendant	 committed	
the	crime	with	which	it	charged	him.	As	a	
result,	 probable	 cause	 is	more	 than	 specu-
lation	 or	 innuendo	 such	 that	 evidence	 re-
garding	 the	 defendant’s	 involvement	 in	 a	
drug	enterprise	was	sufficiently	trustworthy	
information	to	warrant	a	reasonable	person	
to	 believe	 that	 the	 defendant	 committed	 a	
crime.	The	 trial	 court	 therefore	had	 a	 reli-
able	basis	upon	which	to	conclude	that	the	
defendant	was	involved	in	a	drug	enterprise	
that	 extended	 beyond	 the	 three	 drug	 buys	
made	by	the	confidential	informant.

Gordon J. McDonald, attorney general 
(Sean R. Locke, assistant attorney general, 
on the brief), for the State. David M. Roth-
stein, deputy director public defender, of 
Concord, on the brief, for the defendant.

New Hampshire Department 
of Labor

Appeal of Wayne Preve (New Hampshire 
Department of Labor), No. 2018-0675 
August 22, 2019
Affirmed 

	 The	petitioner	filed	a	complaint	against	
an	 attorney	 arising	 out	 of	 an	 alleged	 inci-
dent	 between	 the	 attorney	 and	 the	 town	
police	department.	The	complaint	included,	
among	other	 things,	 unredacted	data	 relat-
ing	to	the	attorney	and	his	family	in	the	po-
lice	 department’s	 computer	 database	 such	
as	Social	Security	numbers,	addresses,	and	
birthdates.	 Subsequently,	 the	 town	 disci-
plined	the	petitioner	by	suspending	him	for	
one	week	without	pay	and	requiring	him	to	
attend	training.	The	petitioner	filed	a	com-
plaint	with	New	Hampshire	Department	of	
Labor	(DOL)	arguing	that	the	town	wrong-
fully	retaliated	against	him	for	reporting	the	
attorney	 in	 violation	 of	 the	 Whistleblow-
ers’	Protection	Act.	The	petitioner	appealed	
the	DOL’s	decision	 that	he	 failed	 to	prove	
that	 the	town	violated	the	New	Hampshire	
Whistleblowers’	 Protection	Act.	 The	 peti-
tioner	argued	that	the	DOL	erred	by	failing	
to	acknowledge	that	he	produced	direct	evi-
dence	of	retaliation,	and	that	had	the	DOL	
correctly	found	that	he	produced	such	evi-
dence,	 the	 petitioner	 argues	 it	would	 have	
been	 required	 to	 apply	 the	 mixed	 motive	
analysis	to	his	claim	rather	than	the	pretext	
analysis,	which	it	actually	applied.	
	 The	Supreme	Court	held	that	the	DOL	
did	not	err	by	applying	the	pretext	analysis	
nor	in	ruling	that	the	petitioner	failed	to	prove	
that	 the	 town	violated	 the	Whistleblowers’	
Protection	Act.	Under	 the	 “pretext”	 analy-
sis,	 the	 employee	 bears	 the	 initial	 burden	
to	make	a	prima	facie	showing	of	unlawful	
conduct	for	retaliation	which	then	creates	a	
presumption	 that	 the	 employer	 unlawfully	
retaliated	against	 the	employee.	 If	 the	em-
ployer	 satisfies	 its	 burden	 of	 production,	
the	 presumption	 raised	 by	 the	 prima	 facie	
case	is	rebutted	and	the	employee	then	has	
the	opportunity	to	show	by	either	direct	or	
indirect	evidence	that	 the	employer’s	prof-
fered	reason	was	not	the	true	reason	for	the	
adverse	employment	action.	The	employee	
retains	 the	 ultimate	 burden	 of	 persuasion	

that	 he	 or	 she	was	 the	 victim	 of	 unlawful	
retaliation.	If	the	employee	produces	direct	
evidence	that	retaliation	played	a	substantial	
role	 in	 a	 particular	 employment	 decision,	
then	the	“mixed	motive”	approach	applies.	
If	 the	 fact	 finder	 believes	 the	 employee’s	
direct	 evidence,	 the	 burden	 of	 persuasion	
shifts	to	the	employer	to	show	that	despite	
the	retaliatory	animus,	it	would	have	made	
the	same	adverse	employment	decision	for	
legitimate	 reasons.	Evidence	 is	 considered	
to	 be	 direct	 if	 it	 consists	 of	 statements	 by	
a	 decision	 maker	 that	 directly	 reflect	 the	
alleged	 animus	 and	 bears	 squarely	 on	 the	
contested	 employment	 decision.	 Thus,	 so	
long	as	the	employee	can	meet	the	eviden-
tiary	burden	required	by	the	“mixed	motive”	
approach,	the	burden	of	persuasion	remains	
with	the	employer.	
	 The	 Supreme	 Court	 held	 that	 the	
threshold	 question	was	whether	 there	was	
direct	 evidence	 that	 retaliation	 played	 a	
substantial	role	in	the	challenged	discipline.	
The	DOL	found	the	petitioner	had	not	pro-
duced	 evidence,	 direct	 or	 otherwise,	 that	
the	 intent	 to	 retaliate	against	 the	petitioner	
played	 a	 substantial	 role	 in	 the	 town’s	de-
cision	 to	discipline	him.	 Instead,	 the	DOL	
found	 that	 the	 town’s	 concerns	 regarding	
the	potential	impropriety	of	the	petitioner’s	
inclusion	 of	 private	 information	 obtained	
from	the	town’s	confidential	database	with	
the	 complaint	was	 the	 primary	motivation	
for	the	discipline.	

Rath, Young and Pignatelli, PC, of Concord 
(Michael S. Lewis on the brief and orally), 
for the petitioner. Getman, Schulthess, 
Steere & Poulin, P.A., of Manchester (Ste-
phen J. Schulthess on the brief and orally), 
for the respondent. 

Planning Board

Denis Girard & a. v. Town of Plymouth, 
No. 2018-0495
August 30, 2019 
Affirmed

•	 Whether	 the	 trial	court	correctly	upheld	
the	town	planning	board’s	decision	deny-
ing	the	plaintiffs’	application.	

	 The	 plaintiffs	 owned	 an	 undeveloped	
parcel	 of	 land	 with	 four	 co-owners.	 The	
plaintiffs	sought	to	subdivide	the	property	in	
to	a	southerly	50-acre	parcel	with	an	exist-
ing	access	way,	to	which	the	plaintiffs	would	
take	title,	and	a	northerly	199-acre	parcel,	to	
which	 the	co-owners	would	 take	 title.	The	
northerly	 parcel	 of	 land	 did	 not	 have	 an	
existing	access	way.	The	parties	submitted	
a	 subdivision	 plan	 to	 the	 planning	 board,	
which	included	a	map	with	a	proposed	new	
access	way	to	the	199-acre	parcel	of	prop-
erty.	The	co-owners,	and	others,	raised	con-

cerns	about	the	proposed	new	access	way’s	
impact	 on	 nearby	 wetlands.	 The	 planning	
board	conducted	a	site	visit	and	received	a	
letter	 from	a	wetlands	 scientist	who	deter-
mined	that	the	proposed	access	way	was	not	
suitable	for	a	driveway	and,	also,	proposed	
an	 alternative	 access	 way.	 The	 plaintiffs	
would	not	agree	to	allow	the	co-owners	to	
use	the	access	road	to	the	southerly	parcel,	
relocate	parcel	boundary	lines	 to	allow	for	
a	different	 access	way,	 or	 allow	a	 right	 of	
way	over	the	southerly	parcel’s	existing	ac-
cess	 way.	 The	 planning	 board	 denied	 the	
parties’	application	citing	concerns	 regard-
ing	nearby	wetlands,	the	wetlands	scientist’s	
letter,	the	plaintiffs’	refusal	to	agree	to	other	
alternatives,	 and	 certain	 town	 subdivision	
regulations.	The	plaintiffs	appealed.
	 The	 Supreme	 Court	 affirmed	 the	 tri-
al	 court’s	 ruling	 upholding	 the	 planning	
board’s	decision	to	deny	the	parties’	appli-
cation.	The	Supreme	Court	concluded	 that	
the	planning	board	did	not	err	by	relying	on	
town	 subdivision	 regulations	 that	 allowed	
the	planning	board	to	impose	requirements	
upon	the	plaintiffs	in	order	to	preserve	and	
protect	existing	“natural	resources.”	In	do-
ing	 so,	 the	 Supreme	 Court	 stated	 that	 the	
specifically	 enumerated	 natural	 resources	
contained	in	 the	regulation	were	similar	 in	
nature	to	wetlands,	such	that	the	regulation	
applied	and	provided	notice	 to	subdivision	
applicants.	The	Supreme	Court	further	con-
cluded	 that	 state	 law	did	not	preempt	mu-
nicipalities	 from	 regulating	 wetlands	 be-
cause	 the	 town	ordinance	at	 issue	was	not	
contrary	to,	and	did	not	frustrate	the	purpose	
of,	the	state	statute	governing	wetlands.	Ad-
ditionally,	 the	 Supreme	 Court	 concluded	
that	 the	 trial	 court	did	not	 improperly	 rely	
upon	the	wetland	scientist’s	letter	to	uphold	
the	 planning	 board’s	 decision	 denying	 the	
application	where	there	was	no	evidence	the	
board	actually	considered	the	letter	because	
it	was	relevant	to	and	supported	the	board’s	
stated	 concern	 regarding	 the	 access	 way’s	
impact	on	wetlands.	The	Court	 also	 found	
the	trial	court’s	decision	reasonable	because	
it	was	undisputed	that	 the	proposed	access	
way	would	tarnish	some	portion	of	the	wet-
lands.	Finally,	the	Court	concluded	that	trial	
court’s	 ruling	 that	 the	planning	board’s	 in-
formal	 discussions	 about	 the	 proposed	 ac-
cess	way,	without	notice	to	the	plaintiffs,	did	
not	seriously	impair	the	plaintiffs’	rights	to	
participate	in	the	planning	board’s	consider-
ation	of	the	application.	

Cleveland, Waters and Bass, P.A., of Con-
cord (William B. Pribis on the brief and 
orally), for the plaintiffs. Donahue, Tucker 
& Ciandella, PLLC, of Exeter (John J. Rati-
gan and Brendan Avery O’Donnell on the 
memorandum of law, and Mr. O’Donnell 
orally), for the defendant. 
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Supreme Court Orders

R-2019-0005,  In re July 18, 2019 
Report of the Advisory Committee 

on Rules
	 The	New	Hampshire	Supreme	Court	
Advisory	Committee	on	Rules	(commit-
tee)	 has	 reported	 a	 number	 of	 proposed	
rule	amendments	to	the	New	Hampshire	
Supreme	Court	with	 a	 recommendation	
that	 they	be	adopted.	On	or	before	Sep-
tember	30,	2019,	members	of	the	bench,	
bar,	legislature,	executive	branch	or	public	
may	 file	with	 the	 clerk	 of	 the	 supreme	
court	 comments	on	any	of	 the	proposed	
rule	 amendments.	An	 original	 and	 one	
copy	of	all	comments	shall	be	filed.		Com-
ments	may	also	be	emailed	to	the	court	at:	
rulescomment@courts.state.nh.us.
	 To	see	the	language	of	the	proposed	
rules	changes	and	background	regarding	
the	 proposals,	 please	 see	 the	 July	 18,	
2019	Advisory	Committee	on	Rules	Re-
port,	which	 is	 available	 at	http://www.
courts.state.nh.us/committees/advis-
commrules/reports/index.htm.	 Copies	
of	the	July	18,	2019	Advisory	Committee	
on	Rules	Report	are	also	available	upon	
request	to	the	clerk	of	the	supreme	court	
at	 the	N.H.	 Supreme	Court	 Building,	 1	
Charles	Doe	Drive,	Concord,	New	Hamp-
shire	03301	(Tel.	603-271-2646).
	 The	current	rules	of	the	New	Hamp-
shire	 state	 courts	 are	 available	 on	 the	
Internet	at:
http://www.courts.state.nh.us/rules/
index.htm.
	 A	summary	of	the	proposals	made	in	
the	July	18,	2019	Advisory	Committee	on	
Rules	Report	is	set	forth	below.	

I. Supreme Court Rules 12-D and 20.  
Non-Precedential Status of Orders.
	 2019-001.	 	 This	 proposal	 would	
amend	Supreme	Court	Rules	12-D(3)	and	
20(2)	to	make	clear	that	orders	issued	in	
confidential	cases	should	not	be	cited	or	
referenced	in	pleadings	or	rulings.
	 The	language	of	the	proposed	change	
to	 Supreme	Court	 Rule	 12(D)(3)	 is	 set	
forth	in	Appendix	A	of	the	July	18,	2019	
Advisory	 Committee	 on	 Rules	 Report.		
The	language	of	the	proposed	change	to	
Supreme	Court	Rule	20(2)	is	set	forth	in	
Appendix	B	of	the	July	18,	2019	Advisory	
Committee	on	Rules	Report.

II. Supreme Court Rule 37.  Attorney 
Discipline System.  Access to Confiden-
tial Records.
	 2017-018.	This	 proposal	would	 add	
subsection	 (c)	 to	 Supreme	 Court	 Rule	
37(8),	 setting	 out	 a	 new	 procedure	 de-
tailing	when,	 and	 in	 what	manner,	 the	
Attorney	Discipline	 Office	may	 access	
confidential	court	files.
	 The	 language	 of	 the	 proposed	 rule	
change	is	set	forth	in	Appendix	C	of	the	
July	 18,	 2019	Advisory	 Committee	 on	
Rules	Report.

III. Supreme Court Rule 40.  Proce-
dural Rules of Committee on Judicial 
Conduct.
	 2017-016.	 	 This	 proposal	 would	
amend	 the	 definition	 of	 “judge”	 in	 Su-
preme	Court	Rule	40	to	make	clear	that	a	
member	of	court	staff	 is	 included	in	 the	
definition	of	“judge”	only	when	he	or	she	
performs	an	adjudicatory	function.
	 The	 language	 of	 the	 proposed	 rule	
change	is	set	forth	in	Appendix	D	of	the	
July	 18,	 2019	Advisory	 Committee	 on	
Rules	Report.

IV. Supreme Court Rule 48-B.  Family 
Mediator Fees.

	 2019-005.	 	 This	 proposal	 would	
delete	 and	 replace	Supreme	Court	Rule	
48-B.
	 The	 language	 of	 the	 proposed	 rule	
change	is	set	forth	in	Appendix	E	of	the	
July	 18,	 2019	Advisory	 Committee	 on	
Rules	Report.

V. Supreme Court Rule 57-A.  Cus-
tody and Return of Documents Filed 
in Camera in Trial Courts. 
	 2018-012.	 	 This	 proposal	 would	
amend	Supreme	Court	Rule	57-A	to	pro-
vide	 that	 in	 cases	 in	which	 a	 defendant	
has	 not	 been	 convicted	 on	 any	 charge,	
a	 person	with	 interest	may	 request	 that	
records	filed	in	camera	be	destroyed.
	 The	 language	 of	 the	 proposed	 rule	
change	is	set	forth	in	Appendix	F	of	the	
July	 18,	 2019	Advisory	 Committee	 on	
Rules	Report.

VI.  New Hampshire Rule of Criminal 
Procedure 50.  Confidential Documents 
and Confidential Information.
	 2018-010	and	2018-011.	These	pro-
posals	would:	(1)	amend	New	Hampshire	
Rule	of	Criminal	Procedure	50	 to	make	
applicable	 to	 criminal	 cases	 in	 Circuit	
Court	the	rules	delineating	the	procedure	
for	filing	documents	which	are	confiden-
tial	in	their	entirety	or	contain	confidential	
information,	 and	 for	 seeking	 access	 to	
documents	or	information	that	have	been	
determined	 to	 be	 confidential;	 and	 (2)	
adopt	the	rule,	applicable	in	both	Circuit	
and	Superior	Courts,	on	a	permanent	ba-
sis.
	 The	 language	 of	 the	 proposed	 rule	
change	is	set	forth	in	Appendix	G	of	the	
July	 18,	 2019	Advisory	 Committee	 on	
Rules	Report.

VII. Circuit Court Rules.  Civil Process 
Amendments Designed to Facilitate 
Electronic Filing.
	 2019-002.	 	 This	 proposal	 would	
amend	Circuit	Court	Rules	 to	make	 the	
Circuit	Court	civil	filing	process	consis-
tent	with	 the	Superior	Court	 civil	filing	
process	 in	 order	 to	 facilitate	 the	 imple-
mentation	of	electronic	filing	in	civil	cases	
filed	in	the	Circuit	Court.
	 The	 language	 of	 the	 proposed	 rule	
changes	is	set	forth	in	Appendices	H-W	
of	the	July	18,	2019	Advisory	Committee	
on	Rules	Report.

Date:		August	14,	2019	 	
ATTEST:	Eileen	Fox,	Clerk
Supreme	Court	of	New	Hampshire

u

ADM-2018-0012, In the Matter of  
Alyson K. Bisceglia, Esquire

	 Rule	 42,	XIII(a)	 requires	 that	 each	
attorney	 admitted	 to	 the	 bar	 take	 the	
Practical	Skills	course	within	 two	years	
of	admission.		Attorney	Alyson	Bisceglia	
was	admitted	to	the	New	Hampshire	bar	
on	June	1,	2017.		On	October	30,	2018,	
Attorney	Alyson	Bisceglia	 requested	an	
exemption	 from	 the	 Practical	 Skills	 re-
quirement.		The	court	denied	her	request	
for	an	exemption	on	November	13,	2018.
	 In	accordance	with	the	rule,	Attorney	
Bisceglia	was	 required	 to	 complete	 the	
Practical	Skills	course	by	June	2019.		The	
New	Hampshire	Bar	Association	recently	
reported	that	Attorney	Bisceglia	did	not	
complete	 the	 Practical	 Skills	 course	 as	
required.	 On	 July	 10,	 2019,	 this	 court	
issued	an	order	requiring	Attorney	Bisce-
glia	 to	 show	 cause	why	 she	 should	 not	

be	suspended	from	the	practice	of	law	in	
New	Hampshire	for	failure	to	attend	the	
required	Practical	Skills	course.		Attorney	
Bisceglia	 did	 not	 respond	 to	 the	 show	
cause	order.
	 In	accordance	with	Rule	42,	XIII	(a),	
Attorney	Alyson	K.	Bisceglia	 is	 hereby	
suspended	from	the	practice	of	law	in	New	
Hampshire.		
	 Lynn,	C.J.,	and	Hicks,	Bassett,	Hantz	
Marconi	and	Donovan,	JJ.,	concurred.

Issued:		August	15,	2019
ATTEST:	Eileen	Fox,	Clerk

u

LD-2019-0006, In the Matter of 
John E. Mahoney, Esquire

	 On	May	16,	2019,	the	Attorney	Disci-
pline	Office	(ADO)	filed	a	certified	copy	
of	an	order	of	the	Massachusetts	Supreme	
Judicial	Court,	suspending	Attorney	John	
E.	Mahoney	from	the	practice	of	law	for	a	
period	of	three	months	but	staying	execu-
tion	of	the	suspension	for	a	period	of	one	
year	subject	to	probationary	conditions.
	 The	 Massachusetts	 disciplinary	
matter	arose	out	of	 three	matters.	 	After	
reviewing	the	record	of	the	Board	of	Bar	
Overseers,	 the	 Supreme	 Judicial	 Court	
found	that	Attorney	Mahoney	violated	the	
following	Rules	of	Professional	Conduct:
	 1.	 Rule	 of	 Professional	 Conduct	
1.8(c)	prohibits	a	lawyer	from	preparing	
an	 instrument	 for	 a	 client	 that	gives	 the	
lawyer	a	substantial	gift,	unless	the	lawyer	
is	related	to	the	client.	 	The	court	found	
that	Attorney	Mahoney	violated	this	rule	
by	preparing	two	trust	instruments	under	
which	 he	 received	 substantial	 bequests	
from	a	person	to	whom	he	was	not	related.
	 2.	 Rule	 of	 Professional	 Conduct	
1.4(a)	requires	a	lawyer	to	keep	a	client	
reasonably	 informed	 of	 the	 status	 of	 a	
matter	and	to	promptly	comply	with	rea-
sonable	 requests	 for	 information.	 	 Rule	
1.15(d)(1)	requires	a	lawyer	to	provide	a	
full	written	 account	 upon	final	 distribu-
tion	of	trust	property	or	upon	request	by	
a	client	or	third	person	on	whose	behalf	
the	lawyer	holds	trust	property.		The	court	
found	 that	Attorney	Mahoney	 violated	
these	rules	by	failing	to	deliver	accounts	
for	 three	 trusts	 for	 which	 he	 served	 as	
trustee	and	by	failing	to	render	an	annual	
accounting	to	beneficiaries.		It	also	found	
that	Attorney	Mahoney	violated	this	rule	
by	 failing	 to	maintain	 reasonable	 com-
munications	with	a	client	concerning	the	
client’s	trust	funds.
	 3.	 Rule	 of	 Professional	 Conduct	
1.15(f)(1)	 establishes	 record-keeping	
requirements	for	lawyers	who	hold	trust	
property	 in	 connection	with	 a	 represen-
tation.	 The	 court	 found	 that	Attorney	
Mahoney	violated	subparagraph	B	of	the	
rule	by	failing	to	maintain	check	registers	
for	 each	 trust	 account;	 that	 he	 violated	
subparagraph	C	of	 the	rule	by	failing	to	
maintain	 individual	 client	 ledgers	 and	
by	 disbursing	 funds	 from	 his	 trust	 ac-
count	on	a	client’s	behalf	without	 funds	
to	 cover	 the	 disbursals	 thereby	 creating	
a	negative	balance	in	that	client’s	funds;	
that	he	violated	subparagraph	D	of	the	rule	
by	 failing	 to	maintain	 a	 ledger	 of	 bank	
fees	 and	 expenses;	 and	 that	 he	 violated	
subparagraph	E	of	 the	 rule	by	failing	 to	
perform	three-way	reconciliations.
	 4.	 With	 limited	 exceptions,	 Rule	
1.15(b)(2)	prohibits	a	lawyer	from	depos-
iting	or	retaining	personal	funds	in	a	trust	
account.	 	The	court	 found	 that	Attorney	
Mahoney	violated	 this	 rule	 by	 retaining	

earned	fees	in	his	trust	account.
	 5.	 Rule	 of	 Professional	 Conduct	
1.15(e)(4),	 prohibits	 certain	 types	 of	
transactions	 involving	 a	 trust	 account.		
The	court	 found	 that	Attorney	Mahoney	
violated	 this	 rule	 by	making	 cash	with-
drawals	from	his	trust	account.
	 The	Supreme	Judicial	Court	imposed	
a	 three-month	 suspension,	 but	 stayed	
execution	of	the	suspension	for	one	year,	
subject	 to	Attorney	Mahoney’s	 compli-
ance	with	probationary	conditions.
	 After	 receiving	 notice	 of	 the	 action	
of	the	Supreme	Judicial	Court,	this	court	
ordered	 that	 a	 copy	 of	 the	 Supreme	 Ju-
dicial	Court	order	be	served	on	Attorney	
Mahoney	 in	 accordance	with	 Supreme	
Court	Rule	37(12)(b).		It	ordered	Attorney	
Mahoney	and	the	ADO	to	inform	the	court	
if	 they	contended	 that	 the	 imposition	of	
identical	or	substantially	similar	discipline	
was	 unwarranted.	Attorney	Mahoney	
did	not	 respond	 to	 the	order.	 	The	ADO	
notified	the	court	that,	in	its	view,	a	three-
month	 suspension,	 stayed	 for	 a	 period	
of	 one	 year	 subject	 to	 compliance	with	
probationary	conditions,	would	constitute	
substantially	similar	discipline.
	 Rule	37(12)(d)	provides	 for	 the	 im-
position	 of	 reciprocal	 discipline	 by	 this	
court	 unless	 the	 respondent	 attorney	 or	
the	ADO	demonstrates,	or	the	court	finds,	
based	 upon	 the	 face	 of	 the	 record	 from	
which	 the	 discipline	 is	 predicated,	 that:		
(1)	the	procedure	followed	by	the	jurisdic-
tion	 imposing	discipline	was	 so	 lacking	
in	notice	or	opportunity	to	be	heard	as	to	
constitute	a	deprivation	of	due	process;	(2)	
the	imposition	of	the	same	or	substantially	
similar	discipline	by	the	court	would	result	
in	grave	injustice;	or	(3)	the	misconduct	
established	warrants	substantially	differ-
ent	discipline	in	New	Hampshire.
	 Having	 reviewed	 the	 order	 of	 the	
Supreme	 Judicial	 Court,	 the	 court	 con-
cludes	 that	 none	 of	 these	 factors	 are	
present.	 It	 appears	 from	 the	 order	 that	
Attorney	Mahoney	 participated	 fully	 in	
the	 Supreme	 Judicial	 Court	 proceeding.		
Considering	the	nature	and	extent	of	At-
torney	Mahoney’s	misconduct,	the	court	
does	 not	 find	 that	 the	 imposition	 of	 the	
same	 discipline	 would	 result	 in	 grave	
injustice	 or	 that	 his	misconduct	 would	
warrant	substantially	different	discipline	
in	New	Hampshire.		Accordingly,	the	court	
concludes	that	a	reciprocal	suspension	of	
three	months,	stayed	for	a	period	of	one	
year,	on	the	condition	that	he	comply	with	
the	 probationary	 conditions	 imposed	 by	
the	 Supreme	 Judicial	 Court,	 should	 be	
imposed.
	 Therefore,	the	court	suspends	Attor-
ney	Mahoney	for	a	period	of	three	month,	
with	execution	of	 the	suspension	stayed	
for	a	period	of	one	year	on	the	condition	
that	Attorney	Mahoney	comply	with	the	
conditions	imposed	by	the	Supreme	Judi-
cial	Court.		
	 Attorney	Mahoney	is	hereby	assessed	
all	expenses	incurred	by	the	Attorney	Dis-
cipline	Office	and	Professional	Conduct	
Committee	in	the	investigation	and	pros-
ecution	of	this	matter.		See	Rule	37(19).
	 Lynn,	C.J.,	and	Hicks,	Bassett,	Hantz	
Marconi,	and	Donovan,	JJ.,	concurred.

DATE:		August	19,	2019
ATTEST:	Eileen	Fox,	Clerk

u

ORDERS continued on page 37
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Employment Law; Title VII

8/16/19	 Reyes-Caparros	v.	Barr
Case	No.	 15-cv-2229-JNL,	Opinion	No.	
2019	DNH	132

This	 opinion	 and	 order	 replaces	 the	
court’s	April	25,	2019	order	denying	 the	
defendant’s	 motion	 for	 judgment	 as	 a	
matter	of	law	or	a	new	trial.	Relying	on	a	
transcript	that	was	recently	discovered	to	
be	incomplete,	the	court	had	ruled	that	the	
defendant	 had	 failed	 to	 object	 to	 certain	
jury	instructions	during	a	three-week	trial.	
After	 conferring	with	 the	 court	 staff	 and	
court	reporter,	the	court	determined	that	the	
original	trial	transcript	omitted	a	courtroom	
hearing	on	the	jury	instruction	and	the	jury	
charge	from	the	trial’s	final	day	transcript.	
At	the	court’s	urging,	the	audio	recording	of	
those	proceedings	was	located,	transcribed,	
and	added	to	the	record	of	this	case.	The	
new	order	now	reflects	certain	objections	
that	were	 in	 fact	 preserved	 during	 these	
newly	 transcribed	 proceedings,	 but	 still	
finds	 that	 the	 court	 accurately	 instructed	
the	 jury,	 properly	 permitted	 an	 advisory	
verdict	on	an	issue	reserved	for	the	court,	
and	correctly	denied	the	defendant’s	inter-
pretation	of	the	national-security	exception	
to	employment	law	claims.	
	 77	pages.	Judge	Joseph	Laplante.
____________________________

Immigration

8/7/19	 United	States	v.	Herrera-Fuentes
Case	No.	 18-cv-126-1-PB,	Opinion	No.	
2019	DNH	125

In	his	motions	to	dismiss	a	charge	of	illegal	
entry	under	8	U.S.C.	§	1326(a),	defendant	
collaterally	attacked	the	underlying	immi-
gration	court	order	upon	which	the	govern-
ment	relied	to	prove	that	he	had	previously	
been	removed.	Defendant	argued	(1)	that	
under	Pereira v. Sessions,	139	S.	Ct.	2105	
(2018),	 the	 immigration	 court	 lacked	 ju-
risdiction	 over	 him	 because	 his	 original	

Notice	to	Appear	did	not	specify	the	date	
and	time	of	his	removal	hearing	as	required	
by	8	U.S.C.	§	1229(a);	and	(2)	that	the	im-
migration	judge’s	failure	to	adequately	ad-
vise	him	of	his	appellate	rights	rendered	his	
removal	fundamentally	unfair	in	violation	
of	8	U.S.C.	§	1326(d).	The	court	denied	
the	motions	to	dismiss,	holding	that	(1)	the	
failure	by	an	immigration	court	to	specify	
the	date	and	time	of	a	hearing	in	its	initial	
order	is	neither	a	jurisdictional	error	nor,	
in	this	case,	did	defendant	timely	object	or	
show	actual	prejudice;	and	(2)	the	removal	
was	not	fundamentally	unfair	because	the	
immigration	judge	had	adequately	advised	
defendant	of	his	right	to	appeal.	
	 11	pages.	Judge	Paul	Barbadoro.
____________________________

New Hampshire Judicial 
Retirement Statute

8/14/19	 Coffey	v.	N.H.	Judicial	Retirement	
	 	 Plan
Case	No.	18-cv-503-PB,	Opinion	No.	2019	
DNH	126

The	New	Hampshire	Judicial	Retirement	
Plan	permits	 a	 judge	 in	active	 service	 to	
retire	with	 a	 pension	 if	 she	 has	 at	 least	
15	 years	 of	 creditable	 service	 and	 is	 at	
least	60	years	of	age.	The	issue	this	case	
presented	is	whether	a	former	judge	with	
sufficient	creditable	service	has	a	right	to	
a	pension	even	though	she	resigned	before	
she	reached	the	minimum	retirement	age.	
The	 court	 found	 that	 Section	 100-C:5	
of	 the	New	Hampshire	Revised	 Statutes	
unambiguously	requires	a	judge	to	remain	
on	the	bench	until	she	satisfies	both	the	age	
and	years	of	service	requirement	in	order	to	
qualify	for	a	service	retirement	allowance.	
Because	the	plaintiff	resigned	from	service	
prior	to	reaching	retirement	age,	she	was	
not	entitled	to	retire	under	the	Plan.	
	 14	pages.	Judge	Paul	Barbadoro.
____________________________

Social Security

8/1/19	 Kelly	v.	U.S.	Social	Security	
	 	 Administration
Case	No.	18-cv-662-PB,	Opinion	No.	2019	
DNH	120

Claimant	challenged	the	denial	of	her	ap-
plication	for	Disability	Insurance	Benefits	
and	Supplemental	Security	Income	pursu-
ant	to	42	U.S.C.	§	405(g).	She	argued	that	
the	Administrative	 Law	 Judge	 (“ALJ”)	
erred	at	steps	four	and	five	when	conduct-
ing	the	five-step	analysis	required	under	20	
C.F.R.	 §§	404.1520(a)(4),	 416.920(a)(4).	
The	court	denied	the	motion	submitted	by	
the	Commissioner	of	 the	Social	Security	
Administration	to	affirm	the	ALJ’s	ruling	
and	granted	claimant’s	motion	for	an	order	
reversing	 the	Commissioner’s	 decision.	
The	 court	 concluded	 that	 the	ALJ	 com-
mitted	 two	 legal	 errors:	 (1)	 at	 step	 four,	
the	ALJ	did	 not	 support	with	 substantial	
evidence	 his	 conclusion	 that	 claimant’s	
residual	 functional	 capacity	 allowed	 her	
to	return	to	work	when	the	evidence	sup-
ported	the	opposite	conclusion;	and	(2)	at	
step	 five,	when	 the	ALJ	 determined	 that	
the	 claimant	was	 not	 disabled,	 failure	 to	
consider	a	post-hearing	affidavit	offered	by	
the	claimant	on	a	material	issue	constituted	
non-harmless	error.	
	 10	pages.	Judge	Paul	Barbadoro.		
____________________________

8/15/19	 Byron	v.	U.S.	Social	Security	
	 	 Administration
Case	No.	18-cv-684-PB,	Opinion	No.	2019	
DNH	131

Claimant	challenged	the	denial	of	his	ap-
plication	for	disability	 insurance	benefits	
pursuant	 to	42	U.S.C.	§	405(g).	He	con-
tended	that	the	Administrative	Law	Judge	
(“ALJ”)	 committed	 reversible	 errors	 at	
steps	three	through	five	of	 the	sequential	
analysis	required	by	20	C.F.R.	§	404.1520.	
The	court	denied	the	claimant’s	motion	and	
affirmed	the	Commissioner’s	decision.	The	
court	determined	that	the	ALJ	(1)	properly	
determined	at	step	three	of	the	sequential	
analysis	 that	 the	 claimant’s	 right	 upper	
extremity	impairment	did	not	met	or	equal	
a	listed	impairment;	(2)	adequately	evalu-
ated	the	claimant’s	subjective	complaints;	
(3)	 properly	 relied	 on	 a	 state	 agency	
physician’s	 opinion;	 and	 (4)	 committed	
a	harmless	error	at	steps	four	and	five	in	
failing	to	include	in	the	claimant’s	residual	
functional	 capacity	 an	 alleged	 limitation	
that	was	not	necessary	to	perform	the	jobs	
identified	by	the	vocational	expert.	
	 20	pages.	Judge	Paul	Barbadoro.		
____________________________

8/27/19	 Fortin	v.	US	Social	Security	
	 	 Administration
Case	No.	18-cv-636-JL,	Opinion	No.	2019	
DNH	136

	 On	 appeal	 from	 the	 Social	 Security	
Administration’s	denial	of	 the	claimant’s	
application	 for	a	period	of	disability	and	
disability	insurance	benefits,	the	court	de-
nied	the	claimant’s	motion	to	reverse	the	

decision	of	the	Administrative	Law	Judge	
(“ALJ”).	The	court	concluded	that	substan-
tial	evidence	supported	the	ALJ’s	finding	
that	the	claimant	did	not	have	a	severe	im-
pairment	or	combination	of	impairments.	
Although	 the	ALJ	made	 a	 factual	 error	
in	assessing	a	medical	opinion,	 the	court	
found	that	the	error	did	not	prejudice	the	
claimant.	
	 10	pages.	Judge	Joseph	N.	Laplante.
____________________________

8/27/19	 Debaker	v.	US	Social	Security
	 	 Administration
Case	No.	19-cv-107-JL,	Opinion	No.	2019	
DNH	137

Claimant	appealed	the	denial	of	his	appli-
cation	for	disability	benefits.	At	step	three	
of	the	established	five-step	evaluation	pro-
cess,	an	Administrative	Law	Judge	found	
that	 the	 claimant’s	mental	 impairments	
affecting	 his	 speech,	 language,	 anxiety,	
attention,	 and	 learning	 did	 not	meet	 or	
clear	 the	 severity	 thresholds	 of	 Listings	
12.05	and	12.11.	See	20	C.F.R	part	404,	
subpart	P,	App.	1	§	12.04(B)	and	12.06(B).	
The	claimant	identified	11	factual	findings	
that	 he	 believed	were	 not	 supported	 by	
substantial	evidence	in	the	record	or	 that	
were	made	in	error.	The	court	found	that	
(i)	 several	 of	 the	 claimant’s	 arguments	
were	 perfunctory	 and	 thus,	 insufficiently	
developed;	(ii)	the	ALJ	did	in	fact	consider	
certain	records	that	 the	claimant	asserted	
were	missing	 from	 the	ALJ’s	 analysis;	
(iii)	certain	factual	errors	by	the	ALJ	were	
harmless;	 (iv)	 the	ALJ	properly	 resolved	
evidentiary	conflicts	in	the	record;	(v)	the	
ALJ’s	key	findings	were	reasonably	sup-
ported	 by	 record	 evidence;	 (vi)	 the	ALJ	
could	 not	 be	 faulted	 for	 discounting	 the	
testimony	of	the	claimant’s	mother,	to	the	
extent	it	conflicted	with	other	expert	testi-
mony	and	objective	evidence	in	the	record.	
	 19	pages.	Judge	Joseph	Laplante.	
____________________________

Voting Rights

8/29/19	 Casey	v.	NH	Sec.	of	State,	et	al.
Civil	No.	19-cv-149-JL

	 In	 this	 voting	 rights	 case,	 the	 state	
moved	 to	 dismiss,	 arguing	 that	 the	 in-
dividual	 plaintiffs	 failed	 to	 allege	 an	
injury-in-fact,	 all	 plaintiffs	 lacked	 stand-
ing	against	the	Secretary	of	State,	and	all	
plaintiffs	 failed	 to	 state	 any	 claims.	The	
court	denied	 the	motion,	finding	 that	 the	
individual	plaintiffs	alleged	an	 injury-in-
fact,	all	plaintiffs	adequately	pled	standing	
to	seek	relief	against	the	Secretary	of	State,	
and	all	plaintiffs,	at	this	preliminary	stage,	
stated	claims	under	the	First,	Fourteenth,	
Twenty-Fourth,	and	Twenty-Sixth	Amend-
ment.	
	 22	pages.	Judge	Joseph	N.	Laplante.

	 In	a	July	18,	2019	order,	this	court	amended	the	New	Hampshire	Rules	of	Crimi-
nal	Procedure	and	Supplemental	Rules	of	Superior	Court	for	Electronic	Filing.		The	
amendments	are	designed	to	implement	electronic	filing	in	criminal	cases	and	took	
effect	in	Rockingham	County	on	August	6,	2019,	when	electronic	filing	in	criminal	
cases	was	implemented	there.		The	July	18,	2019	order	provides	that	electronic	filing	
in	criminal	cases	shall	become	effective	in	the	remaining	superior	courts	upon	order	
of	this	court.		Accordingly,	the	court	hereby	orders	that	the	rule	amendments	set	forth	
in	that	order	will	take	effect	in	the	remaining	superior	courts	when	electronic	filing	is	
implemented	on	the	following	dates:

Hillsborough	County	Superior	Court	-	Northern	Division	 September	18,	2019
Hillsborough	County	Superior	Court	-	Southern	Division	 September	25,	2019
Merrimack	County	Superior	Court	 	 	 October	2,	2019
Belknap	County	Superior	Court	 	 	 	 October	8,	2019
Grafton	County	Superior	Court	 	 	 	 October	16,	2019
Strafford	County	Superior	Court	 	 	 	 October	23,	2019
Cheshire	County	Superior	Court	 	 	 	 November	5,	2019
Sullivan	County	Superior	Court	 	 	 	 November	5,	2019
Carroll	County	Superior	Court	 	 	 	 November	13,	2019
Coos	County	Superior	Court	 	 	 	 November	13,	2019

Issued:		September	9,	2019
ATTEST:	Eileen	Fox,	Clerk	of	Court
Supreme	Court	of	New	Hampshire

y Orders from page 36
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Classifieds

POSITIONS AVAILABLE
MULTIPLE OPENINGS at our Manchester, Stratham and 
Hampton NH locations for attorneys as lateral hires with a book 
of business and/or with at least 3 years of experience in Family 
Law, Real Estate, Business, Estate Planning or Criminal Defense 
are encouraged to apply. Competitive compensation package 
offered! Please email cover letter and resume to jmiles@
sklawyers.net. 

SEEKING FULL-TIME ASSOCIATE ATTORNEY – Law firm 
in Lakes Region seeks an associate attorney primarily for 
criminal matters and domestic relations, with 0-3 years experi-
ence.  Associate must be admitted to practice in NH, have 
exemplary academic credentials, be self-motivated, ambitious 
and ready to assume responsibility. All replies held in strictest 
confidence.  Send confidential resume and salary requirements 
to: resumeD22@gmail.com.

ASSOCIATE ATTORNEY – Donahue, Tucker & Ciandella, one 
of New Hampshire’s leading law firms, with offices in Exeter, Mer-
edith & Portsmouth, NH is currently seeking a full time Associate 
Attorney. The ideal candidate will have 1-3 years’ experience and 
be admitted or intends to be admitted to the NH Bar. Admission 
to the MA and/or ME bar a plus. We offer competitive compensa-
tion and a pleasant work environment. If interested, please send 
your resume to Amy Bertolino at abertolino@dtclawyers.com.

ATTORNEY – Manchester firm seeks attorney for permanent 
position with partnership potential. We are an established firm 
providing a variety of services to our long term corporate and 
government clients. Our attorneys are expected to consult with 
clients directly on corporate, business and real estate matters. 
Our attorneys occasionally appear in state courts and bankruptcy 
court for limited hearings. Our attorneys are expected to have 
excellent interpersonal skills to be successful in a small office set-
ting. Please reply in confidence to: attorney42019@gmail.com.

ATTORNEY – Marsicovetere & Levine Law Group, P.C. is seek-
ing an attorney with 0-4 years of experience to handle criminal 
and select civil litigation in their White River Junction office. The 
ideal candidate will be licensed to practice law in Vermont, have 
a strong academic background, and a demonstrated interest in 
public interest law. Salary is dependent on experience. Please 
send cover letter, resume, writing sample, and references to 
Adam Hescock, Esq.(ahescock@rivercitylawyers.com). All 
inquiries will be confidential.

ATTORNEY – This is an opportunity for an attorney who is 
looking to collaborate with others and work in an established 
elder law/estate planning law firm.  Qualifications include high 
self-motivation, strong work ethic and excellent communication 
skills. Our environment promotes balance and flexibility.  Salary 
and benefits will be discussed at interview. Please e-mail resume: 
jholmes@curtinlawoffice.com. 

ASSISTANT COUNT ATTORNEY – The Office of the Merrimack 
County Attorney is seeking a highly motivated attorney to fill a 
full time Assistant Count Attorney position. Applicant must have 
Juris Doctor from an accredited law school and be a member in 
good standing with the NH Bar Association. Candidate should 
have at least 5 years experience litigating criminal cases in 
Superior and/or Circuit Courts. Felony cases preferred. Please 
send replies to: Donna Barnett, Office Manager, Office of the 
Merrimack County Attorney, 4 Court Street, Concord NH 03301, 
dbarnett@mcao.net.

ESTATE PLANNING/PROBATE LEGAL ASSISTANT – Upton 
& Hatfield has an opening for an experienced legal assistant with 
a primary focus on estate planning, trust and probate administra-
tion.  Excellent organizational, communication, and writing skills 
are essential, along with experience using Microsoft Office.  The 
successful candidate will be professional, fexible, and able to 
prioritize and work with multiple people. A minimum of 5 – 7 years 
of experience as a legal assistant is required. This is a full-time 
position.  Upton & Hatfield benefits include annual leave time, 
medical insurance, short and long-term disability insurance and 
a retirement plan. Please email resume with cover letter and 
salary requirements to Pam Woodworth, Administrator at: hr@
uptonhatfield.com.

We are looking for a PART-TIME LEGAL SECRETARY/
PARALEGAL for a small, friendly, bustling law office in Nashua. 
Our practice consists of commercial litigation, bankruptcy and 
other business matters. Responsibilities include drafting cor-
respondence, typical receptionist duties, docketing, scanning, 
drafting simple pleadings and generally keeping the lawyers 
in line. We are looking for someone with enthusiasm, a great 
attitude, willingness to learn new skills and attention to detail. 
Position requires Microsoft skills (word and outlook). Knowledge 
of Pacer electronic filing and BestCase a plus, but not necessary 
as long as you’re willing to learn. Hours are flexible, but ideally 
25 hours a week (such as MWF). Pay commensurate with your 
experience. Please reply to peter@tlgnh.com.

LEGAL ASSISTANT – Small firm in Concord area with focus 
on Trusts & Estates law seeks legal assistant. Responsibilities 
include reception and office administration. Bookkeeping knowl-
edge helpful. Potential for flexible hours. 401K Plan.  Please reply 
to: law603nh@gmail.com.

CORPORATE TRANSACTIONAL PARALEGAL 
 

Rath, Young and Pignatelli, P.C. located in Concord, New Hampshire is seeking a full 
time corporate transactional paralegal with a minimum of 2 years of experience 
in a law firm setting. The ability to support attorneys in a wide range of corporate trans-
actional matters including assistance with closings, filing of corporate and real estate docu-
ments, formation of entities, and maintenance of corporate records, is required.  May also 
be asked to perform general administrative tasks, such as drafting correspondence, filing, 
copying, etc. The ideal candidate should have excellent interpersonal and communication 
skills, be a team player, and be able to manage under occasional pressure situations.  Skill 
sets should include advanced knowledge of Word, Excel, PowerPoint, Outlook and Adobe 
Pro software. Bachelor’s degree or paralegal certification preferred.  Send resume and 
letter of interest to Diane J. Vlahos, Director of Operations, Rath, Young and Pignatelli, 
P.C.,  at djv@rathlaw.com.  The firm will not accept the submission of candidate resumes 
from search firms without a signed fee agreement with Rath, Young and Pignatelli, P.C.  

 
 
 Rath, Young and Pignatelli, P.C. 

www.rathlaw.com 
Concord | Nashua | Boston | Montpelier  

ATTORNEY	–	For	over	sixty	years,	Winer	and	Bennett	of	Nashua	has	been	a	full-
service	law	firm	supporting	and	advocating	for	New	Hampshire	and	Massachusetts	
businesses	and	individuals.	To	help	carry	the	legacy	forward,	we	seek	a	lawyer	
with	at	least	three	years	of	experience	to	join	our	team.		If	you	are	looking	to	serve	
an	existing	client	base	while	also	being	encouraged	and	supported	in	developing	
your	own	practice,	Winer	and	Bennett	may	be	the	place	for	you.		
 
Winer	 and	 Bennett	 offers	 competitive	 salary,	 benefits	 and	 a	 collegial	 work	
environment	 that	 allows	 for	 work/life	 balance	 and	 supports	 your	 professional	
growth.	 	 Please	 submit	 any	 inquiries	 you	 may	 have	 as	 well	 as	 a	 resume	 to	
pliamos@winerbennett.com.

Daniel Webster Scholar Honors Program Director
University of New Hampshire School of Law

UNH	Law	is	seeking	a	full-time,	year-round	Director	for	its	Daniel	Webster	Scholar	Honors	Program	
(DWS)	to	begin	in	July	of	2020.	DWS,	a	nationally	recognized	bar	alternative	program,	is	the	only	one	
of	its	kind	in	the	country.
 
Now	in	its	fifteenth	year,	DWS	program	provides	an	intensive	client-ready	legal	education.	Successful	
Webster	Scholars	pass	a	variant	of	 the	New	Hampshire	Bar	exam	during	 their	 last	 two	years	of	 law	
school	and	are	sworn	into	the	New	Hampshire	bar	the	day	before	graduation.	They	are	also	eligible	to	
sit	for	the	bar	exam	in	any	jurisdiction	outside	New	Hampshire	for	which	they	would	qualify	having	
graduated	 from	an	ABA-accredited	 law	 school.	Alumni	of	 the	program	have	been	 admitted	 to	more	
than	a	dozen	other	bars	throughout	the	country.	As	a	bar-licensing	program,	DWS	is	also	overseen	and	
regulated	by	the	NH	Supreme	Court.
 
The	director	is	a	full-time	member	of	the	law	faculty	who	participates	in	faculty	governance,	and	reports	
to	both	the	UNH	Law	administration	and	the	NH	Supreme	Court.	The	position	demands	administrative	
and	communication	skills	necessary	to	run	and	promote	a	program	that	involves	numerous	constituents,	
including	students,	judges,	lawyers,	court	reporters,	standardized	clients	and	bar	examiners.	In	addition,	
the	director	 teaches	a	 full	 academic	course	 load	within	 the	program,	most	of	which	 is	 intensive	 law	
practice	simulation.	The	director	also	serves	as	an	advisor	and	mentor	for	the	40+	(up	to	24	2-L	and	24	
3-L)	DWS	students	in	the	program.
 
UNH	Law	actively	creates	and	nurtures	a	dynamic	learning	environment	in	which	qualified	individuals	
of	differing	perspectives,	life	experiences	and	cultural	backgrounds	pursue	goals	with	mutual	respect	and	
a	shared	spirit	of	inquiry.	Salary	will	be	commensurate	with	qualifications.
 
Required qualifications:
•	 J.D.	from	an	accredited	law	school;
•	 Admitted	to	the	NH	Bar	(or	eligible	for	admission	on	motion);
•	 Full-time	legal	practice	experience;
•	 Teaching	experience,	and	a	demonstrated	ability	to	provide	meaningful	feedback;
•	 Demonstrated	skill	at	working	collaboratively;
•	 Demonstrated	administrative	leadership	skills.

Preferred qualifications include:
•	 Experience	teaching	legal	skills,	including	through	simulation;
•	 Demonstrated	professionalism	in	the	bar,	including	state	and	national	involvement.

For	more	information	and	to	apply:	https://jobs.usnh.edu/postings/33720

Job Number: PF0285FY20

UNH Law is situated in Concord, the capital of New Hampshire. Concord is approximately an hour’s 
drive from Boston, the beautiful New Hampshire seacoast, and the White Mountains. It is part of the 
University of New Hampshire – a major research institution providing comprehensive, high-quality un-
dergraduate programs and graduate programs of distinction. UNH’s main campus is located in Durham 
on a 188-acre campus, 60 miles north of Boston and 8 miles from the Atlantic coast. UNH has a student 
enrollment of 13,000 students, with more than 600 full-time faculty, and offers 90 undergraduate and 
more than 70 graduate programs.
 
The University of New Hampshire is an Equal Opportunity/Equal Access/Affirmative Action institution.

Drummond Woodsum Municipal Practice Seeks 2 Attorneys
 

Drummond	Woodsum,	a	regional	law	firm	with	offices	in	New	Hampshire	and	Maine,	seeks	
two	attorneys	 to	 join	 the	firm’s	municipal	 law	practice	 in	our	Manchester	or	Lebanon,	New	
Hampshire,	offices.	 	The	firm	 is	 seeking	an	experienced	municipal	 lawyer	with	at	 least	five	
years	of	relevant	practice	experience;	laterals	with	additional	years	of	experience	are	strongly	
encouraged	 to	 apply.	 	The	firm	 is	 also	 seeking	 an	 entry	 level	 associate	 attorney	 to	 join	our	
growing	municipal	practice.		
 
Attorneys	 hired	 will	 represent	 municipalities	 in	 a	 broad	 range	 of	 legal	 matters,	 including	
land	use	and	real	estate,	contracts,	regulatory	issues,	governance,	taxation,	litigation,	and	all	
other	general	municipal	matters.		The	ideal	candidates	will	have	strong	legal	and	educational	
credentials,	excellent	research,	writing	and	analytical	skills,	and	will	want	to	be	part	of	a	growing	
team	of	attorneys	committed	to	providing	local	governments	throughout	New	Hampshire	with	
the	highest	level	of	legal	services.
 
Drummond	 Woodsum	 is	 committed	 to	 providing	 resources	 for	 professional	 growth	 and	
development.	 	We	offer	mentorship	and	 training,	a	collegial	work	environment,	competitive	
salary	and	comprehensive	benefits,	family	friendly	policies	and	generous	retirement	benefits.		
 
To	apply,	please	direct	your	letter	of	interest	and	resume	to	Darnell	Filleul	at	dfilleul@dwmlaw.
com		All	inquiries	held	in	the	strictest	confidence.	No	phone	calls,	please.

Purpose/Scope: 
Seeks justice with professionalism, excellence and 
pride, consistent with the New Hampshire Rules of 
Professional Conduct, American Bar Association and 
National District Attorney’s Association guidelines, as 
a criminal prosecutor with a concentration in Superior 
Court.

Essential Job Functions:
•  Acts as counsel for the State of New Hampshire in 

criminal matters.
•  Works closely with Victim/Witness Coordinators to 

ensure that all witnesses/victims are properly informed, 
prepared and supported throughout the prosecution 
process.

•  Drafts indictments, complaints and pleadings.
•  Researches pertinent case law, decisions and 

legislation.
•  Presents investigations and cases to the Grand Jury; 

Assistant County Attorney
Salary Range: $2,380.80 – $3,248.77

conducts Bench trials, Jury trials and all required 
hearings related to the assigned caseload.

Knowledge, Skills, and Abilities Required:
Juris Doctor from accredited law school.
3 years of experience in criminal prosecution, preferred.
Must be admitted into the New Hampshire Bar 
Association.

Submission Requirements: Employment application, 
resume and cover letter required.

Apply to: Department of Human Resources  
Email: careers@co.rockingham.nh.us

Mail or Drop off Applications to: Rockingham County 
Human Resources Department, 111 North Road, 
Brentwood, NH 03833. Applications can be found online 
at: rockinghamcountynh.org/careers. 
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DCYF – Attorney II
NH Department of Health & Human Services

Position Number #40088 – Concord District Office 
 

Starting Salary Range:  $57,954.00 to $68,952.00

The	N.H.	Department	of	Health	and	Human	Services,	under	 the	supervision	
of	the	N.H.	Department	of	Justice,	currently	has	an	attorney	position	available	
representing	 the	Division	 for	 Children	Youth	 and	 Families.	This	 position	 is	
located	in	the	Concord	District	Office.		

Duties include:		Representation	of	the	Division	for	Children,	Youth	and	Families	
in	 litigation	 involving	 the	 Division’s	 child	 protection	 program.	 Litigation	
activities	include	drafting	pleadings	and	motions,	conducting	discovery,	legal	
research	and	writing,	preparing	witnesses	for	trial,	negotiating	settlements,	and	
presenting	evidence	and	oral	argument	at	court	hearings	and	trials.

Requirements:	J.D.	from	a	recognized	law	school,	N.H.	Bar	membership,	a	
driver’s	 license	 and/or	 access	 to	 transportation	 for	 statewide	 travel	 and	 four	
years’	 experience	 in	 the	practice	of	 law,	preferably	 in	 the	 area	of	 abuse	and	
neglect	or	family	law.

How to a APPLY:	Please	go	to	the	following	website	to	submit	your	application	
electronically	 through	 NH	 1st:	 http://das.nh.gov/jobsearch/employment.
aspx.	A	paper	application	may	be	sent	to:	New	Hampshire	Dept.	of	Health	and	
Human	Services,	129	Pleasant	Street,	Concord,	NH	03301.	Please	 reference	
the	position	number	that	you	are	applying	for:	#40088 Attorney II.	In	order	
to	 receive	 credit	 for	 postsecondary	 education,	 a	 copy	 of	 official	 transcripts	
with	 a	 seal	 and/or	 signature	MUST	be	 included	with	 the	application.	Please	
have	transcripts	forwarded	to	the	Human	Resources	Office	with	the	recruiting	
agency.	Position	will	remain	open	until	a	qualified	candidate	is	found.	EOE.		

For	questions	about	this	position	please	contact	Deanna	Baker,	Legal	Director	
at	(603)	271-1220.

Business Attorney
Opportunity	 to	 join	 thriving	Corporate	 and	Commercial	 Practice	
with	a	medium-sized,	100-year	old	firm	in	the	heart	of	 the	Lakes	
Region.		Prefer	minimum	of	3-5	years	Business	Practice	experience.		
Additional	 experience	 in	 Litigation,	 Real	 Estate	 or	 Estates	 and	
Trusts	a	plus.		

Work	with	attorney	of	40	years	experience.

Please	forward	resume	and	letter	of	interest	to
Normandin,	Cheney	&	O’Neil,	PLLC

P.O.	Box	575
Laconia,	NH	03247-0575

or	email	to	Amy	Ogden,	Comptroller,	at	aogden@nco-law.com

Immigration Attorney

Manchester, NH    
Boston, MA    
Naples, FL    
Paris, France

800.717.8472       goffwilson.com

We are a regional and national immigration law practice located in Manchester, NH, 
with a global presence and a substantial client base. We are seeking an attorney with 
3 to 5 years experience. Although prior immigration experience is preferred, it is not 
required. The ideal candidate should have experience in a broad range of business 
visas and a track record of superior client relations. This is an excellent opportunity 
for a motivated attorney who wants to be part of a dynamic team while growing his 
or her own immigration practice. Compensation based on experience and portfolio. 
If you want to practice immigration law with people excited about what they do, 
please send resume and letter of interest in confidence to hiring@goffwilson.com.

NH INSURANCE DEPARTMENT
ATTORNEY IV

(HEALTH LAW AND POLICY LEGAL COUNSEL)
US:NH:CONCORD

Labor Grade 32
Position #44144  

Salary Range: $69,088.50 - $98,962.50 
Typical Starting Salary Not to Exceed Step 5, $82,894.50

  
This	 position	 is	 responsible	 for	 achieving	major	medical	 insurance	 and	managed	 care	
regulatory	 objectives	 of	 the	 Department	 by	 determining	 appropriate	 legislative	 and	
regulatory	 responses	 to	 changing	 market	 conditions	 and	 emerging	 regulatory	 issues.		
This	 position	 coordinates	 with	 federal	 regulatory	 bodies	 relating	 to	 health	 insurance	
coverage	and	provides	legal	counsel	to	all	Department	staff,	including	Consumer	Services,	
Health	Market	 Conduct,	 Tax,	 Financial	 Examinations,	 Licensing,	 Data	Analytics,	 and	
Enforcement	 on	 all	matters	 involving	 the	 regulation	 of	 health	 insurance	 and	managed	
care.		This	counsel	represents	the	Department	before	the	General	Court,	on	special	boards	
and	commissions,	at	meetings	of	the	National	Association	of	Insurance	Commissioners,	
and	in	other	public	forums.

QUALIFICATIONS: J.D.	from	an	American	Bar	Association	recognized	law	school	and	
six	years'	experience	in	the	active	practice	of	law.	

License/Certification:	Valid	driver’s	license	and/or	access	to	transportation	for	statewide	
travel.	

SPECIAL QUALIFICATION: Must	be	an	active	member	of	the	New	Hampshire	Bar	
Association	and	in	Good	Standing.

Apply on line at: http://das.nh.gov/jobsearch/Employment.aspx

For	further	information	please	contact:

Hannah Woolsey
Human Resources Technician

Ins-Careers@Ins.nh.gov
603-271-4047

EOE 

ATTORNEY
We	 are	 a	 successful,	 busy	 law	 office	 located	 in	 Manchester,	 New	 Hampshire	
specializing	in	collections,	insurance	subrogation	and	related	civil	matters.	One	of	
our	partners	 is	preparing	 to	 retire	and	we	are	 looking	 for	an	attorney	 to	cover	a	
portion	of	his	 responsibilities.	The	position	will	 involve	 in-house	review	of	case	
files	and	pleadings	as	well	as	appearances	at	court	for	pretrial	conferences,	payment	
hearings,	motions	 and	 related	proceedings.	 Initially,	we	 are	 considering	hiring	 a	
part-time	associate	with	the	possibility	of	transitioning	into	full-time	employment.	
This	is	an	excellent	opportunity	for	a	new	attorney	to	become	associated	with	a	law	
firm	that	has	long	been	recognized	throughout	the	State	as	a	leader	in	the	fields	we	
practice.

Letters	of	interest	including	a	resume	should	be	emailed	to	nsl@nslnh.com.
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Labor & Employment Law Associate | Brattleboro, VT
Downs Rachlin Martin – one of Northern New England’s largest business law firms – has a great 
opportunity for a labor and employment attorney in its Brattleboro, Vermont office. The ideal candidate 
would have experience representing clients before administrative agencies in employment-related claims, 
litigating on behalf of management, counseling on employment matters and representing management 
in traditional labor matters.  From its rural offices in Vermont and New Hampshire, DRM’s labor and 
employment law group has a sophisticated regional employment practice and a national labor practice.  
The ideal candidate has 1 to 3 years of relevant experience, and wants to be part of a team of attorneys 
committed to delivering top-quality service to growing and successful businesses.

DRM is committed to investing in our attorneys’ professional growth and development.  We offer excellent 
mentorship, and training, as well as leading technology, competitive salary, and a comprehensive benefits 
package, including industry-leading paid parental leave and two generous retirement plans.  

To apply, please visit:  https://www.drm.com/careers/attorney-job-openings

PRIMMER PIPER EGGLESTON & CRAMER PC, a regional law firm with offices in New 
Hampshire, Vermont, and Washington, DC, seeks an attorney to join the legal team in its 
Manchester, New Hampshire office.  The position requires 1 to 2 years’ litigation experience 
and will involve drafting discovery and motions, taking and defending depositions, and 
arguing motions before federal and state courts.  We are seeking candidates with strong 
academic credentials and excellent research, writing and analytical skills.

We offer a competitive salary, comprehensive benefits and a great work environment.  
Qualified candidates may submit letter of interest and resume by e-mail to careers@
primmer.com.

All inquiries are held in the strictest confidence.

Associate Attorney
Manchester Office 

PRIMMER PIPER EGGLESTON & CRAMER PC, a regional law firm with offices in New 
Hampshire, Vermont, and Washington, DC, seeks an associate with 0-4 years’ experience 
to join the firm’s expanding business practice in our Littleton, NH, office.

The associate will represent local and regional business clients, nonprofit organizations, 
health care providers, institutions and other enterprises in a broad range of legal matters 
from business formation and acquisitions, counseling and general business matters, to 
financing, securities and lease transactions.  The ideal candidate will have strong legal and 
educational credentials and a demonstrated ability to market his/her law practice.

We offer a competitive salary, comprehensive benefits and a dynamic work environment.  
Qualified candidates may submit letter of interest and resume by e-mail to careers@
primmer.com.  All inquiries are held in the strictest confidence.

Associate Attorney
Littleton Office 

Tax Associate | Burlington, VT
Downs Rachlin Martin is seeking an attorney with at least 3 years of experience to join its tax practice 
at its Burlington, Vermont office. Qualified candidates should have substantial experience addressing 
complex commercial transactions, with a strong background in partnership and corporate tax matters.
Experience should include structuring mergers and acquisitions, business formations, debt and equity 
financings, workouts, private equity and venture capital transactions. Experience with executive 
compensation, New Markets and other tax credit issues would be valuable in this position. Our practice 
includes controversy representation across a wide range of state and local tax matters necessitating 
excellent research, writing and verbal skills.

DRM is committed to client service and providing resources for professional growth and development. 
We offer excellent mentorship and training, as well as leading technology, competitive salary, and a 
comprehensive benefits package, including industry-leading paid parental leave and two exceptional 
retirement plans.

Please submit a cover letter and transcript along with resume for consideration. To apply, please visit 
DownsRachlinMartinPLLC.appone.com.

Patent Law Associate | Burlington, VT
This is a unique opportunity to work with and learn from a team of sophisticated intellectual 
property professionals in Burlington, consistently ranked among the best places to live in the U.S. 
by numerous publications and polls. Burlington provides a vibrant cultural environment, a thriving 
downtown, a welcoming community, easy access to mountains and lakes, and short commutes. 
Our intellectual property lawyers have worked at some of the largest firms, IP boutiques, and 
corporations in the U.S., but choose to live in Burlington because lifestyle is a priority. DRM serves 
a wide range of local, regional, national, and international clients.

Work for this Associate will include an initial emphasis on patent preparation and prosecution, with 
immediate and long term opportunities for client counseling, intellectual property transactional work, 
and intellectual property litigation.

We have a strong preference for candidates who have:

• Chemistry background – BS or advanced degree in chemistry, biochemistry, or chemical 
engineering, or equivalent

• Three to five years of patent experience, including preparing and prosecuting patent applications 
in chemical/biochemical arts, or a former U.S. patent examiner in a chemical/biochemical art unit, 
with at least one year of patent experience outside of the U.S. Patent and Trademark Office;

• Experience with or willingness to prepare and prosecute patent applications in other arts, 
including software arts, medical-device arts, and electromechanical-device arts;

• Strong organizational and interpersonal skills and a high level of attention to detail;

• Excellent analytical and writing skills;

• Superb academic credentials; and

• Desire to work in a dynamic collegial environment.

DRM is committed to investing in our attorneys’ professional growth and development. We offer 
excellent mentorship, and training, as well as leading technology, competitive salary, and a 
comprehensive benefits package, including industry-leading paid parental leave and two generous 
retirement plans. Apply here:: https://www.appone.com/MainInfoReq.asp?R_ID=1492773&B_ID=8
3&fid=1&Adid=0&ssbgcolor=17143A&SearchScreenID=2521&CountryID=3&LanguageID=2 

Litigation Associate 
Pastori | Krans, PLLC, an expanding law firm in Concord, NH, is seeking an  
associate to join our team of litigators. The successful candidate will have  
excellent oral and written communication skills, a strong work ethic, and enjoy 
working with a dynamic team in a fast-paced environment. The position  
requires NH bar admission and at least 1 to 2 years of experience. 

Pastori | Krans is committed to investing in our team’s professional growth and 
development, and provides excellent mentorship, training, and opportunities to 
work on sophisticated and challenging legal matters. We offer competitive  
compensation, employer-sponsored health insurance, a generous 401(k) match, 
cutting-edge technology, and a collegial work environment.  

Submit cover letter and resume to bfratus@pastorikrans.com. All inquiries are 
held in strict confidence. 

Do	you	 like	working	with	 entrepreneurs?	Are	you	 interested	 in	 joining	 a	
collaborative	 and	 innovative	 legal	 practice?	Cook,	Little,	Rosenblatt	&	
Manson,	 p.l.l.c.	 is	 a	 highly-regarded	boutique	business	 law	firm	with	 an	
opening	 in	 its	 corporate	 practice	 group.	Our	 ideal	 candidate	 has	 strong	
academic	credentials	and	2	-	5	years	of	sophisticated	corporate	experience.	
We	offer	competitive	compensation,	as	well	as	a	platform	for	you	to	develop	
client	 relationships,	 become	 involved	with	
local	 organizations,	work	with	 high-growth	
businesses,	 and	 build	 your	 practice	 in	 a	
supportive	and	collegial	environment.

To	learn	more	about	the	firm,	visit	our	website	
at	www.clrm.com.	To	apply,	please	send	your	
resume	 to	Lisa	Roy,	Hiring	Coordinator,	 at	
l.roy@clrm.com.

Corporate Associate
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SURETY BONDS
Serving	New	England’s	Lawyers	Since	1899

•			 Probate	Bonds
•			 Appeal	Bonds
•			 T.R.O.	Bonds
•			 Dissolve	Lien	Bonds
•			 Bid,	Performance	&	Payment	Bonds
•			 Fidelity	Bonds

PHONE: 617-523-2935   FAX: 617-523-1707
www.aadority.com

A.A.	DORITY	COMPANY,	INC.
262	Washington	St.,	Suite	99,	Boston,	MA	02108

A.A.DORITY

Rousseau Law
& Mediation

“The	Outcome	of	Your	Case	Matters	to	Us”

Offering	affordable	legal	representation	 
including	divorce,	legal	separation,	custody,	
parenting	rights,	child	support,	alimony	

and	mediation	services

Marianne	L.	Rousseau,	ESQ
Caroline	R.	Lefebure,	ESQ

(603)	715-2824
mrousseau@rousseaulawnh.com

www.rousseaulawnh.com
1	Horseshoe	Pond	Lane,	Concord,	NH	03301

603.226.4225
www.AppealsLawyer.net

Doreen Connor

Member of  
American  
Academy  
of Appellate  
Lawyers

dconnor@primmer.com

603.626.3304

Discontinued road? 

Paul J. Alfano
603-226-1188

paul@alfanolawoffice.com

Paper street?

Class VI  
highway?

Legal Bookkeeping Services
Remove	the	Worry	of	
Legal	Accounting

Janet	MacGregor	•	603.491.5905	•	janmac1083@gmail.com

•	QuickBooks									
•	Billing	
•	Payables	 				
•	Payroll																		
•	Trust	Acct	Management
•	Financial	Reporting
•	Receivables
•	Account	Reconciliation

Strategic Investigations
“When the Truth Matters”

Contact:
Strategic Investigations Group   
Licensed, Insured, Experienced

171 Middle Street  
Portsmouth, NH 03801

603-427-8652
strategicinvestigationsnh.com

Criminal, Civil, and Background 
Investigations. Subpoena Service 

Child Support. Skip Tracing.

Earning Capacity Evaluations
Life Care Plans

Jack Bopp, MS, CRC
603.428.7383

www.RSArehabservices.com

Have you heard 
the latest…?

More than 
7,000 people 
receive the 
NHBA e-Bulle-
tin each week. 
Are you on our list? Send your 
e-mail address to nhbainfo@
nhbar.org to subscribe. 

ARE YOU TIRED OF BILLABLE HOURS? 
ARE YOU MOTIVATED BY COMPLEX LEGAL PROBLEMS? 

RiverStone, a global insurance industry leader specializing in the acquisition and 
management of insurance portfolios, has created an Asbestos team tasked with 
changing the future of the national asbestos litigation through thoughtful, creative claim 
handling, litigation strategies, and system-wide initiatives.  RiverStone is looking for a 
Claims Analyst to join its Asbestos team. 
Prospective teammates should: 

 Be creative, effective advocates with excellent oral and written 
communication skills

 Be comfortable challenging the status quo for the better
 prefer to work in a collaborative, multidisciplinary team toward a common 

goal
Successful candidates will: 

 Negotiate directly with attorneys, policyholders, and co-carrier
representatives

 Observe and participate in court proceedings with defense attorneys
 Analyze and use data to drive better results 
 Evaluate complex coverage and liability issues that impact asbestos litigation
 Identify potential exposures to the company and report to senior-level

management on significant pending matters
 Devise and implement creative strategies aimed at improving long-term

results for all stakeholders, including policyholders, affiliate insurers, and 
injured claimants

 Receive individualized training to: 
o Develop skills and knowledge of the asbestos industry
o Understand and evaluate complex coverage issues
o Implement and integrate those skills to impact the course of

asbestos litigation

Experience in mass tort litigation or insurance coverage is preferred but not required. 
RiverStone offers an exceptional health benefits program, paid maternity leave, 
company matching 401K, tuition reimbursement, employee stock purchase plan and 
additional site specific perks (on site gym, yoga classes, personal trainer and more). 
For additional information, and to apply online, please visit www.trg.com/join-us. 

MAKE A DIFFERENCE IN THE LONGEST RUNNING, 
MOST COSTLY MASS TORT IN US HISTORY.

Junior Business Law Associate | Burlington, VT
We are searching for a junior associate to work in its dynamic corporate practice in its 
Burlington, Vermont office. The ideal candidate would have a strong interest and aptitude in 
business transactions. DRM’s business law group is engaged in wide a variety of transactions 
locally, nationally and internationally, including debt and equity financing transactions, sales 
of businesses, acquisitions, intellectual property transactions and joint ventures. The ideal 
candidate has 2 to 4 years of experience in a corporate or commercial law practice, and 
wants to be part of a team of attorneys committed to delivering top-quality service to growing 
and successful businesses. 

DRM is committed to investing in our attorneys’ professional growth and development.  We 
offer excellent mentorship, and training, as well as leading technology, competitive salary, 
and a comprehensive benefits package, including industry-leading paid parental leave and 
two generous retirement plans. Apply here:  https://bit.ly/31rsx6x 

Corporate/Commercial Attorney | Lebanon, NH
Downs Rachlin Martin PLLC seeks an experienced corporate/commercial attorney to join its Lebanon 
office. The ideal candidate will be licensed to practice in New Hampshire, have a portable book of 
business with compatible clients and have a minimum of ten years of experience in corporate/commercial 
law. The ideal candidate will also be active in the New Hampshire business and civic community and 
be committed to growing DRM’s regional presence. Relevant experience would include the formation of 
corporations, limited liability companies and other business organizations, commercial loan transactions, 
equity financings (including private equity and venture capital) and mergers and acquisitions (including 
sales of stock and assets, management buyouts, recapitalizations and reorganizations). Experience with 
ESOPs, B-corps or other focused practices would be highly valued. 

DRM is committed to client service and providing resources for professional growth and development. 
We offer excellent mentorship and training, as well as leading technology, competitive salary, and a 
comprehensive benefits package, including industry-leading paid parental leave and two exceptional 
retirement plans. To apply, please visit DownsRachlinMartinPLLC.appone.com.
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Editor’s Note: Utah attorney Stephen D. Kelson has 
spent more than a decade studying violence against 
the legal profession and best practices in prevention. 
After finding limited data on the issue, he conducted 
surveys in 28 states to create a baseline for contin-
ued  research. Here, Kelson reports on a 2017 sur-
vey of NH Bar members on work-related violence.

ALSO: Local responses to survey results (Pg. 18)

By Stephen D. Kelson

 When discussing violence in the legal profession, 
many seasoned attorneys in New Hampshire recall the 
murder of part-time judge Vicky Bunnell. On August 19, 
1997, a man with a long-standing grudge over a property 
assessment shot and killed Bunnell outside her Colebrook 
law office. The gunman also killed two state troopers and 
a newspaper editor before he was eventually killed in a 
firefight with police.  

 Two decades later, many members of the New 
Hampshire legal profession assume that work-related acts 
of violence are still too remote to occur or won’t happen 
to them. 
 However, contrary to the general perception, many 
members of the New Hampshire legal profession experi-
ence threats of violence — and actual violence — arising 
from the practice of law. 
 In fact, 41 percent of respondents to a recent survey 
reported that they had been threatened and/or physically 
assaulted at least once. This article provides a brief sum-
mary of the responses to the 2017 survey and a glimpse 
into work-related threats and violence experienced, but 
seldom discussed, by members of the New Hampshire le-
gal profession.

Statewide Studies of Violence Against the Legal Profes-
sion 
 Limited research exists on the subject of violence 

PRACTITIONER PROFILE

By Kathie Ragsdale

 Robert A. Stein’s passion for trial advocacy has taken 
him to such far-flung places as the International Criminal 
Court in The Hague, Netherlands, and to Belfast, Northern 
Ireland, just after “the troubles.”
 The Concord-based attorney grew up in western 
Pennsylvania and attended Washington & Jefferson Col-
lege before deciding whether to seek a graduate degree in 
philosophy, English or history, or go to law school.
 With the civil rights movement well underway and 
campus unrest making national headlines, he decided he 
wanted to help effect change. He chose the law school at 
the University of Michigan.
 “It was the ‘60s,” he says. “It was time to get in-
volved.”

 After graduation, that desire 
for involvement led him to the Phila-
delphia Public Defenders Office, 
where he started in the juvenile divi-
sion, moved on to appeals and then 
the federal division, before relocat-
ing to New Hampshire.
 “Along the way, I was called 
in to my boss’s office and told I was 
going to Boulder, Colorado to attend 
the second National Institute for 
Trial Advocacy training ever given,” 

Stein recalls. “Law schools in those days did not teach trial 
advocacy. 

Teaching Trial Law, From The Hague to Belfast

Survey Shows State Attorneys Face Threats on the Job

Vigilance & 
Violence

VIOLENCE continued on page 16

STEIN continued on page 15

By Anna Berry

 A special celebration calls for a special gift, John 
Garvey thought. But what do you get the recently-retired 
leader of the state’s highest court?
 When the 11th class of the University of New 
Hampshire Law School’s Daniel Webster Scholars was 
sworn-in at the U.S. District Court in Concord on May 
18, Garvey was ready with the perfect present — plus a 
story that would move many in the room to tears.
 Garvey is the founding director of the Daniel Web-
ster Scholars Honors Program but humbly attributes 
the program’s success to recently-retired NH Supreme 
Court Justice Linda S. Dalianis. Dalianis helped create 
and champion the initiative more than a decade ago, after 
noticing a lack of preparation among the young lawyers 
who appeared before her at the Supreme Court.
 The first class of Daniel Webster Scholars graduated 
in 2008, on the cusp of the Great Recession, and the pro-
gram has since earned national accolades as a new model 
for innovative legal education at a time of change within 
the justice system. 
 A 2015 study found that the “Websters,” as Garvey 
affectionately calls the students, outperformed their col-
leagues in the field who had been licensed to practice law 
for up to two years, despite the absence of a traditional 
bar exam in the program.
 “The law is slow to change,” Garvey said in an ear-
lier interview in his office at UNH Law School. “Innova-
tion often meets with resistance. ...
 “You need a champion who has the stature to make 

Former Chief Justice 
Honored at Webster 
Scholars Graduation

DWS continued on page 5

Former Supreme Court Chief Justice Dalianis, right, was moved 
to receive a painting by 11-year-old Molly Della Valla at the 
swearing-in ceremony for Daniel Webster Scholars on May 18.

SPECIAL SUPPLEMENT
Bar honors members 

celebrating 50 years of law 
practice. Honorees look 

back and share advice for 
the next generation.

SEE INSIDE

BUILD YOUR BUSINESS 
Advertise in NH Bar News

DONNA J. PARKER  
Publications, Advertising & Production Coordinator 
PHONE: 603.715.3263 EMAIL: dparker@nhbar.org

This is the only 
advertising we 
do... Other lawyers 
frequently mention 
seeing our ads in the 
Bar News, and we 
attribute many of 
our referrals to that 
advertising.”

–   Randy Reis 
Reis & Kirkland

“

A great way to let all 
my fellow Bar members 
know the type of work I 
do, and my willingness 
to work with them on 
cases.  I would strongly 
advise using the Bar 
News to reach fellow 
lawyers both here in 
New Hampshire and 
throughout the region.” 

–  Peter Hutchins 
Hutchins Law Offices
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By Anna Berry

 A well-known member was introduced as the New 
Hampshire Bar Association’s next executive director to a 
standing ovation at the Annual Meeting: George R. Moore. 
After “an enthusiastic consensus” was reached by the 
Board, the former Bar president and Devine Millimet at-
torney is set to take the helm of the Bar in August.
 “Following an extensive search process, we are very 
excited to have George Moore assume this important lead-
ership role,” said Bar President David McGrath. “As a 
distinguished New Hampshire lawyer who has served as 
president of the New Hampshire and New England Bar As-
sociations, George has the experience, diligence and vision 
necessary to lead the Association at a time when the legal 
community is experiencing rapid change and challenge.”
 In his address to members of the bench and bar gath-
ered at the Woodstock Inn & Resort for the Annual Meet-
ing on June 30, Moore said he looked forward to public 
service after four decades of business and commercial liti-
gation practice. 
 “I was ready to change my practice [and] I have be-
come energized by this opportunity,” he said.   
 Moore said he hopes to engage the Bar’s diverse con-
stituency in shaping the organization’s future, particularly 
solo practitioners.
 “We’ve got to stay relevant to their lives and their 
practice,” he said. “The same thing goes for the younger 
people in the bar.”
 Moore also pledged further cooperation and coordina-
tion with the New Hampshire Supreme Court and to make 
the Bar as responsive as possible to members.
 “The Bar has gone through a lot of changes in the last 
year,” he said. “We’ve got some work to do … but that’s 
the challenge, to make it better and to make it more effi-
cient.”
 Outgoing Bar President Scott Harris recognized Mc-
Grath at the meeting for organizing and leading a search 

MOORE continued on page 2

PRACTITIONER PROFILE

By Kathie Ragsdale

 She has slept in the rain in a cardboard box, rappelled 
down the side of Manchester’s second-highest building and 
instituted a billing system meant to take the anxiety out of 
small business owners’ interactions with lawyers.
 It’s all part of Kristin Mendoza’s belief in combining 
law with community service, and she says she’s looking 
forward to more of both.
 Now part of the Bernstein Shur law firm in Manches-
ter, Mendoza has carved out a niche working with tech 
startups and business owners — in addition to her pro bono 
work and multiple volunteer commitments.
 The Londonderry native went to local schools before 
setting off for Boston University with no particular inter-

est in a legal career. That was before 
she got a job in college working for 
the Massachusetts IOLTA (Interest 
on Lawyers Trust Accounts) Com-
mittee, which uses pooled interest 
from lawyers’ short-term trust ac-
counts to provide civil legal aid to 
vulnerable citizens.
 Mendoza says she was im-
pressed by the high-powered law-
yers on the committee “who were 
successful in the problem-solving 

aspects of law but also deeply committed to the community 

Attorney Thinks Outside the Box to Impact Community

Attorney George Moore 
to Lead

Bar Association

Class of 
1978

 Law classes were held in a former bull barn in 
east Concord, the exterior painted flamingo pink. 
Children and pets were welcome, and a dogfight 
interrupted at least one professor’s lecture. 
 Owing to the smell that still permeated the 
barn, the dean carried what one student called a 
“weapon of mass destruction” — a fly-swatter. 

By Kathie Ragsdale

MENDOZA continued on page 20

CLASS OF 1978  continued on page 16

For pricing and 
additional   

information,  
please contact:

“
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By Anna Berry

 Inside the New Hampshire 
Supreme Court on a sunny 
morning in July, the ground 
underneath Chief Justice Rob-
ert Lynn’s office was literally 
shaking. 
 Although the culprit was 
visible outside his window – 
construction equipment fixing 
the 50-year-old building’s roof 
– the circumstance was an apt 
metaphor for the changes that 
Lynn is leading in his new role 
as “CEO” of the state’s court 
system. With a little more than 
a year left until he hits the man-
datory retirement age, Lynn 
has a lot to accomplish within 
a limited timeframe.
 Lynn recently sat down 
with the New Hampshire Bar News for a lengthy in-
terview after a busy few months of oral arguments, 
opinions, and ceremonies, including his own swear-
ing-in in April and that of the newest justice, Patrick 
E. Donovan, in May.
 Despite the brimming to-do list, Lynn is opti-
mistic about the outlook for construction plans at 
the Supreme Court and other court facilities, as well 

By Kathie Ragsdale

 A retired New Hampshire Superior Court judge is a wit-
ness in a federal anti-terrorist case that has the potential to 
change the way corporations do business in U.S. war zones. 
 “The issues of U.S. corporate influence and government 
secrecy versus individual U.S. citizens’ sacrifice and loss are 
powerful and heartbreaking,” Arthur Brennan of Weare says 
of the case, Atchley v. AstraZeneca.
 Brennan, who served as a Superior Court judge for 15 
years before his 2007 retirement, is involved in the case be-
cause of the job he took after stepping down from the bench: 
director of the U.S. embassy’s anti-corruption office in Bagh-
dad. 
 Filed in federal court in Washington D.C., in October 
of last year, the suit claims that anti-American militias that 
killed or wounded multiple U.S. soldiers or civilians in Iraq 
were partly funded by five western pharmaceutical companies 
through kickbacks the companies paid to do business in that 
country.
 The firms – AstraZeneca, General Electric, Johnson & 
Johnson, Pfizer and Roche – denied the charges in a motion to 
dismiss filed in February. 
 The defendants argue that the plaintiffs’ arguments are 
tantamount to accusing the U.S. government of engaging in 
terrorism against U.S. forces in Iraq through its funding of the 
Iraqi Ministry of Health.
 The companies further claim that the suit seeks “to im-
pose liability not on terrorists and their knowing supporters, 
but on companies that answered the U.S. government’s call to 
help with the reconstruction of the Iraqi health care system,” 
their motion states. 
 The plaintiffs have filed responses and the court will 
likely schedule a hearing date on the motion within weeks, 
according to Brennan.
 If the case proceeds, “There will be a discovery process 
that’s going to be complicated and voluminous,” he adds.
 Brennan had a long history of military and international 

Chief Justice Lynn Pledges Progress 
During Short Tenure

Federal Anti-Terrorism 
Case is Personal for Judge 

Arthur Brennan

as progress on the e-Court system that will roll out 
e-Filing for both civil cases in the New Hampshire 
Superior Court and cases in the Supreme Court by 
the fall.
 “If I’ve made a big mistake, nobody’s found out 
yet,” he laughed, referencing a joke he’s repeated as 
he’s settled into the position held by former Chief 

Bar Association by the Numbers: 
June 2017- May 2018

8,104 Total Members
66% Active Members

23 Active Sections
$1.6 million earned by Bar 

members from LRS referrals
361,308 Visits to nhbar.org
4,506 CLE Registrations

3,646 In-person CLE Attendees

 As the NH Bar wraps up another year of ser-
vice to its members — and to the community at 
large — we pause to take a look at some notable 
accomplishments in 2017-2018 Bar year.

Assisting members first and foremost
 One of the most important efforts to make life 
easier for members in the past year involved updat-
ing the website. After examining site activity on 
the old website and soliciting feedback from mem-
bers, on March 7, the NH Bar Association launched 
some welcome updates. 
 Content on the website was reorganized to 
better reflect the way members process and use in-
formation. Attorneys no longer need to remember 
multiple passwords to access the information they 

Year in Review: Bar Association

LYNN continued on page 8

BRENNAN continued on page 13

REVIEW continued on page 15 

Looking ahead in 2020, is it time to 
increase your firm’s marketing efforts? 
Referrals from other attorneys are a major source of new 
business. Advertising in Bar News, the state’s only publication 
about NH law and law practice, is the best way to let your 
colleagues know about your firm and the focus of your practice.

Published by and for the New Hampshire Bar Association, NHBA 
members receive special pricing on Bar News advertising.  

Download the new members-only media kit at:  
https://www.nhbar.org/wp-content/uploads/2019/06/2019-Media-Kit-for-Members-1.pdf
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Paper checks are notoriously unreliable.
They get lost in the mail, they get tossed in
the laundry, and they carry a lot of sensitive
information around with them wherever they go.

LawPay changes all of that. Give your clients the
flexibility to pay you from anywhere, anytime.
Most importantly, we ensure you stay in 
compliance with ABA and IOLTA guidelines.


