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By Kathie Ragsdale

 Jonathan Frizzell occupies the 
northernmost office in the northernmost 
law firm in the northernmost county of 
New Hampshire.
 And yes, location does influence 
the types of cases he handles, from log-
ging truck accidents to timber-company 
restructuring, as well as the hobbies 
he pursues — a North Country mix of 
hunting, hiking and ATV riding.
 Waystack Frizzell Trial Lawyers, 
of which Frizzell is a partner, maintains 
offices in three Coos County communi-
ties — Lancaster, Berlin and Colebrook 
— the latter being barely a 10-minute 
drive from the Canadian border.
 Colebrook has been Frizzell’s home 
since he was 3.
 “When I have been anywhere for an 
extended period of time and I can’t see 
mountains, I start to get homesick,” he 
says.

 His law prac-
tice is focused on 
negligence and 
other civil mat-
ters, an interest 
that was sparked 
as a boy when he 
would follow his 
grandmother, a 
state representa-
tive, through the 
halls of the New 
Hampshire State House, and further 
fanned when he attended town meetings 
in Colebrook as a young man.
 “Someone was always saying ‘you 
can’t do this because of the liability’… 
or ‘you can’t do this because of the 
law,” he remembers of those sessions.
 Still, when he graduated from Dart-
mouth with a degree in English, his first 
career was teaching — initially junior 

PRACTITIONER PROFILE

State’s Northernmost Lawyer Is Right at Home

By Anna Berry

 New Hampshire Bar As-
sociation members will have 
expanded options for insur-
ance coverage after the Bar 
recently announced the creation 
of a strategic alliance with Massachusetts-
based Amity Insurance Agency, Inc. 
 “Amity is a great fit — they have an 
outstanding reputation and deep experi-
ence providing coverage options for law-
yers, which was very important to us,” 
said David McGrath, president of the New 
Hampshire Bar’s Board of Governors. 
“We expect this transition will be seam-
less.”
 Under the terms of the agreement an-
nounced January 23, Amity purchased the 
insurance agency business from the New 
Hampshire Bar Association and will now 
be the Association’s exclusively endorsed 
insurance program. 
 The NH Bar Association established 
its own agency in 2002 as an option for 
professional liability insurance for its 
members at a time when there were few, 

if any, options in the marketplace. Today, 
the market is robust with numerous insur-
ers vying for business. 
 Amity will extend the offer to provide 
professional liability to all of the NH Bar’s 
members, which is one of Amity’s core of-
ferings. They have provided professional 
liability to Massachusetts’ attorneys for 
more than three decades. Amity Insurance 
was founded in 1978 and grew from a lo-
cal, small commercial and personal line 
agency to a national brokerage firm based 
in North Quincy.
 Additionally, Amity will open an of-
fice within the NH Bar Center at 2 Pills-
bury Street, Concord. The firm will also 
add a new key employee to its ranks, Sue 
Morand, who ran the New Hampshire Bar 
Association Insurance Agency for nearly 

Amity Insurance Acquires 
NHBA Insurance Agency 

We the People
Find out who claimed the trophy as NH State Champion in the statewide finals of 
the “We the People” competition in Concord on January 11. New Hampshire Bar 
Association Executive Director George Moore spoke to the finalists (above) about 

the important role of civics education in our democracy. Full story: Page 20.

By Anna Berry

 In the midst of a statewide substance 
abuse crisis, the New Hampshire Depart-
ment of Labor will launch an Opioid Pilot 
Mediation Program to voluntarily transi-
tion some injured workers away from opi-
oids and into treatment.
 “Whenever we get information about 
workers comp claims, there’s a lot of folks 
who are getting prescribed very high lev-
els of opioids,” said attorney Edward Sis-
son, the assistant director of the Workers’ 
Compensation Division of the NH Depart-
ment of Labor. (DOL). “There’s a concern 
that it is a danger to these workers.”
 According to Sisson, the goal is to 
bring together injured workers using opi-
oids and insurance carriers through a me-
diation process to find covered options for 
non-narcotic pain relief and recovery. 
 For inspiration, the department 
looked to Massachusetts, where the De-
partment of Industrial Accidents (DIA) 

started a first-of-its-kind, two-year pilot 
program in June 2017 — the Opioid Al-
ternative Treatment Pathway.
 The DIA recognized that its litigation 
process “often failed to adequately ad-
dress the problem [of opioid addiction] in 
a timely manner,” according to the Massa-
chusetts’s Office of Labor and Workforce 
Development’s announcement.  
 The Massachusetts program is avail-
able to injured workers with previously 
settled workers’ compensation claims who 
continue to treat with opioids, and where 
insurers seek to discontinue payment for 
opioids — around 100 cases annually, 
which previously took a year to settle. 
 Under the pilot program, a meeting 
between the administrative judge and the 
two parties is held within 30 days, and a 
nurse is assigned to the case to help the 
injured worker find pain relief beyond ad-
dictive narcotics. 

FRIZZELL continued on page 16

AMITY continued on page 2

Attorneys Offer Support for 
Opioid-Dependent Injured Workers 

OPIOIDS continued on page 19
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two decades.
 “We are delighted to enter into this stra-
tegic alliance,” said Justin Kesner, senior 
vice president of Amity’s Legal Profession-
al Liability Division. “With the endorse-
ment of the NH Bar Association, Amity will 
be able to provide a much broader range of 
insurance services to NHBA members.”
 Attorney William Saturley, a member 
of the NHBA Insurance Agency’s board of 
directors since 2013, said the strategic alli-
ance was the outcome of several years of 
research by the board to find a sustainable 
model for serving members’ needs.
 “There was interest in broadening the 
offerings to the members and allowing [the 
agency] to be more of a one-stop shop … ,” 
he said. “There were all kinds of models dis-
cussed … finally we decided to do an RFP.”
 Saturley said the objective was to cre-
ate a partnership or joint venture, or to sell 

the assets of the agency, in order to provide 
members with a wider array of services, 
to strengthen risk management, and to 
make offerings cost-effective for members, 
among other goals. They also hoped the 
new or expanded entity would continue to 
have a presence in the Bar Center.
 “We are very pleased with the continu-
ity this change offers to members with Sue 
still servicing existing policies and having 
Amity committed to a New Hampshire 
presence and offering a wider range of prod-
ucts,” NHBA Executive Director George 
Moore said. “Also, this deal is consistent 
with the Bar’s long-range goals of refocus-
ing on core services to members.”
 Saturley said the board received three 
strong proposals but agreed on Amity’s.
 “We’re very comfortable with their 
depth of management, their history in the 
industry, and their commitment to lawyers’ 
professional liability products,” he said. 
They were far and away the preferred pack-
age.”

 After the NHBA board of governors 
approved the NHBA Insurance Agency 
board’s recommendations, the deal closed 
in January. For their part, Amity’s leader-
ship sees the alliance paving the way for 
expansion into the local marketplace.
 “We know firsthand the strong reputa-
tion that the New Hampshire Bar Associa-
tion has,” Kesner said. “They are a first-class 
organization, and to be able to partner with 
them and their membership is a privilege. ... 
We saw this alliance as a great opportunity 
for expansion because of our knowledge 
and experience in the local insurance mar-
ket in New Hampshire.”

More Information
 Existing policies and coverages will 
continue in full force for NH Bar members. 
For more information, contact Sue Morand, 
smorand@amityins.com, or by phone, 
603-715-3204.

By Paul Chant

 The New Hampshire Access to Justice 
Commission was created by the NH Su-
preme Court. It is 
co-chaired by Judge 
Joseph Laplante of 
U.S. District Court 
and Mark Rouvalis 
of McLane Middle-
ton. The purpose of 
the Commission is to 
implement changes 
to improve citizens’ 
access to the Courts. 
Specifically,  the 
Commission’s du-
ties were set as follows:
1. Foster the development of a statewide 

integrated civil legal service delivery 
system;

2. Identify and assess current and future 
needs for access to justice in civil mat-
ters; 

3. Consider the legal needs and access to 
civil justice system of persons whose 
income and means are such that they 
do not qualify under existing assistance 
programs and whose access to civil jus-
tice is limited either by the actual or per-
ceived costs of legal services. Develop 
and implement initiatives designed to 
meet those needs ...

4. Work to increase resources and funding 
for access to justice in civil matters and 
to ensure the resources and funding are 
applied to the areas of greatest need;

5. Develop and implement initiatives de-
signed to expand civil access to justice;

6. Work to reduce barriers to the civil jus-
tice system by addressing existing and 
proposed court rules, procedures and 
policies that negatively affect access to 
justice in New Hampshire;

7. Monitor the effectiveness of the state-
wide system and services provided and 
periodically evaluate the progress made 
by the Commission in fulfilling the civil 
legal needs of low-income residents;

8. Provide long range, integrated planning 
among the numerous legal assistance 
providers and other interested agencies;

9. Coordinate civil access to justice, 
foster the development of a statewide, 
integrated civil legal services delivery 
system, and design and implement new 
programs to expand access to justice 
opportunities;

10. Work towards securing funding for civil 
access to justice.;

11. Have the authority to apply for, obtain 
and administer grants and to hire, set 
the compensation of, and direct such 
persons as be necessary to assist the 
Commission in its work; and

12. Develop and design other initiatives 
designed to expand civil access to 
justice, such as increasing community 
education, enhancing technology, and 
developing assisted Pro Bono programs 
and encouraging greater voluntary par-
ticipation of the private bar in providing 
Pro Bono legal assistance. 

 

These are wide ranging, laudable, goals, 
some attainable and some likely not attain-
able in the short and medium term. 
 Progress has been made, already, includ-
ing improvement of Court Forms, in the pilot 
programs for Consumer Debt Courts and 
assistance, and in the move toward free legal 
question and answers (a limited pro bono 
service offered by lawyers, coming soon), 
and in improvements to the Access to Justice 
website. 
 Lawyers and non-lawyers can find in-
formation on the site designed to “connect 
people with the tools they need to participate 
effectively in the court system.” This in-
cludes information for NH Civil Legal Aid 
Programs, including the Legal Advice and 
Referral Center, NH Legal Assistance, the 
Disability Rights Center, and Bar programs.
 The website also provides information 
about the courts via the Judicial Branch web-
site and provides links for people going to 
Court on their own via the “self help center.” 
 Finally, the Access to Justice website 
contains information about Access to Justice 
Programs around the country, and specifically 
collaborative efforts to bring together Courts, 
the Bar, civil legal aid providers, and other 
stake holders to remove barriers for civil 
justice for low income and disadvantaged 
people. I encourage you to take a look.  
 We hope that you will follow our articles 
as they roll out in the Bar News on a monthly 
basis. Commission members are listed on 
the web site (https://www.courts.state.nh.us/
access/). Feel free to contact any of them.
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YOUR VISION + OUR STRATEGY = RESULTS ��

“ ... I love the variety in my program. I love 
being corrected if my form is off, and I love 

hearing “great job Sue!” 

If you are contemplating joining Individual 
Fitness get off the fence and join! The IF 
family is truly invested in their “family” 

(clients) health, happiness, and well-being. I 
truly feel like I am part of The IF Family... “

SUE LINDQUIST
268 N. Mammoth Rd. Manchester, NH 03109 | 603-836-5745

80 South Main St. Concord, NH 03301 • 603-224-8096
individualfitnessllc.com

Bar Scene

The 2018-19 Leadership Academy class had the opportunity to learn from clerks and judges during 
their January programming. Meeting at U.S. District Courthouse in Concord on January 10, the par-
ticipants heard from (left to right) Judge Joseph Laplante, Judge David D. King, Judge Amy Ignatius, 
and Justice Carol Ann Conboy (retired), who shared their views from the bench.

NHBA President-Elect Edward Philpot, ABA Association Delegate Jennifer Parent, and Executive 
Director George Moore (left to right) attended the National Association of Bar Executives Midyear 
Meeting in Las Vegas in January, representing the Granite State.

As one student admired the second place trophy, the rest of the teams eagerly awaited the announce-
ment of the State Champion for the “We the People” finals on Jan. 11. For the full story, see page 20.

State Senator Jon Morgan (left) and attorney Bill Woodbury (right), president of the NH 
Association for Justice, attended the Bar’s annual Legislative Reception on February 
7. The event was presented in partnership with NHAJ, the NH Association of Criminal 
Defense Lawyers, and the NH Women’s Bar Association.

 January’s Lawline session was 
hosted at The Bar Center on January 9. 
The NHBA would like to thank Susan 
Hollinger, Weston Sager, and Cath-
erine Baumann for working together to 
help over 30 callers. Questions from all 
counties, ranging from landlord/tenant 
to estate law, were addressed during 
the short, but extremely helpful two 
hours of the event.
 We are fortunate to have filled all 
but one slot for 2019 by gracious hosts. 

The session that is still in need of a vol-
unteer is July 10. If you’d like to get a 
group of colleagues together for a short 
evening of fun hosting Lawline on this 
date, please contact Tom Jarvis at tjar-
vis@nhbar.org. Bonus: the Bar will 
reimburse you for takeout; free pizza 
always tastes better! LawLine phone 
calls may be forwarded to any phone 
number.  It’s also a great group activity 
for county bar associations and other 
groups and committees. 

NHBA Thanks Lawline Hosts

NH Women’s Bar Association Executive Director Jillian Dubois (right) and NHWBA Board 
Member and attorney Katherine Hedges (left) also attended the Legislative Reception.

legal settlement videos

Experience you can count on to deliver favorable results. 
Tiffany Eddy has the interview skills to capture elements of your client’s
stories and create compelling documentaries that help attorneys induce 
multi-million dollar settlements. 

“Tiffany offers a personal touch and develops close relationships with 
our clients, so they trust her and really open up for a successful product.”
  – Mark Abramson , Abramson, Brown & Dugan

Contact us at 603.657.6471  
or tiffanyeddy.com
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Lessons Learned
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We honor referral fees. Let’s work together for your clients’ Personal Injury and Medical Malpractice claims.

Nick Abramson
nabramson@arbd.com

Our firm congratulates Nick Abramson as a 
Manchester Union Leader 40 under Forty Honoree.

Now in its 18th year, 40 under Forty honors New Hampshire residents 
who have achieved professional and volunteer accomplishments in 

the state. Past honorees include former U.S. Sen. John E. Sununu, 
former St. Louis Cardinals pitcher and Cy Young Award winner 
Chris Carpenter and Olympic gold medalist skier Bode Miller.

By Jeffrey Kaye

 On April 19, 1995, U.S. Supreme Court 
Justice David Souter delivered the Majority 
Opinion for the Court in Kyles v. Whitley. 
In this prescient decision, Justice Souter 
— now retired and living in our backyard, 
or backwoods, as he would prefer — ad-
dressed the state and prosecution’s constitu-
tionally mandated obligations and duties to 
reveal exculpatory evidence to the defense 
in every criminal prosecution.   
To summarize, he wrote: “Unless, indeed, 
the adversary system of prosecution is to 
descend to a gladiatorial level unmitigated 
by any prosecutorial obligation for the sake 
of the truth, the government simply cannot 
avoid responsibility for knowing when the 
suppression of evidence has come to por-
tend such an effect on a trial’s outcome as to 
destroy confidence in its result.”
 Souter opined further: “(‘[T]he prudent 
prosecutor will resolve doubtful questions 
in favor of disclosure’). This is as it should 
be. Such disclosure will serve to justify trust 
in the prosecutor as ‘the representative … 
of a sovereignty … whose interest … in a 
criminal prosecution is not that it shall win 

a case, but that jus-
tice shall be done.’” 
(Emphasis added.)
 Finally, citing 
many past Supreme 
Court decisions, he 
advised that the goal 
is the establishment 
of procedures “un-
der which criminal 
defendants are ‘ac-
quitted or convicted 
on the basis of all the evidence which ex-
poses the truth.’” (Emphasis added.) 514 
U.S. 419 (1995) Kyles, supra. pp. 434-440.
 This constitutional principle is embod-
ied, not only in our federal constitution pur-
suant to the Sixth Amendment Confronta-
tion Clause, but in the dictates of our own 
state constitution, Part I Article 15, which 
states that every defendant “shall have a 
right to produce all proof that may be favor-
able to himself.” In addition, the prosecu-
tion must adhere ethically to NH Rule 3.8 
and ABA Rule 3.8(d).
 The prosecution cannot merely sit in 
their office and wait for law enforcement 
to deliver any and all exculpatory evidence. 

As the “charging authority,” law enforce-
ment is in fact the “trigger” itself. The pros-
ecution has an absolute duty to seek out all 
exculpatory evidence, even to the extent of 
examining law enforcement officer’s per-
sonnel files. In addition, the prosecution 
must obtain, in writing, confirmation by the 
authority in charge of these records, that all 
officer files have been produced and none 
withheld. It would be a cruel injustice, in-
deed, if an innocent defendant is incarcer-
ated because the prosecution doesn’t com-
plete this mandated act of due diligence. 
 By way of my credentials to speak to 
this issue — the most telling of which is 
perspective — I have practiced law for over 
46 years, including 40 in New Hampshire. I 
was co-counsel on the first televised trial in 
the U.S., the Pam Smart case, representing 
William “Billy” Flynn in 1990. However, 
the most pivotal case, tried for 3 1/2 years, 
relative to disclosure or non-disclosure of 
exculpatory evidence to the defense was 
State v. Cody Eller (Supreme Court Dock-
et No. 226-2011-CR-0049, decided April 
2013). 
 After a four-day jury trial in Hillsbor-
ough County Superior Court, Judge Jacalyn 

A. Colburn presiding, Cody Eller was found 
guilty of two class B felonies, but acquitted 
on the A felony charge. Just one week after 
the verdict, the prosecution informed me of 
a “Discovery Violation,” in that the arrest-
ing officer, Pelham Master Sergeant Eugene 
Stahl, was on the “Laurie List” — a disclo-
sure mandatory in pre-trial under Discovery 
Rule 98.
 In April 2013, the Court finally set 
aside the convictions on the Class B felo-
nies. The Court, citing blatant failure of law 
enforcement, imputed to the prosecution for 
failure to reveal exculpatory evidence clear-
ly in their control.
 Prior to the second Cody Eller trial, Of-
ficer Stahl was terminated by the Pelham 
Police Chief. Stahl was not reported to the 
Laurie List until 2011, four years after the 
initiating incident. Cody Eller’s ordeal was 
a direct result of the failure of the “Laurie 
List” protocol, the prosecution’s disregard 
for exculpatory evidence, and the Pelham 
Police Department’s total reluctance to re-
port their officers. This failure by local law 
enforcement to disclose officers’ wrongdo-

“The Shot Heard Round the World!” Does It Still Echo in New Hampshire?

By Trevor Brice

 In January, I had the pleasure (or dis-
pleasure) of sitting on a criminal trial jury 
for assault and battery with a deadly weap-
on. My initial reaction to being selected to 
the jury was probably similar to most of 
you out there: why am I getting selected 
for this? I have 200 emails that I have to 
get to from this morning alone, woe is 
me, etc. Yet, this experience afforded me 
one of the most valuable experiences as a 
first-year attorney to learn first-hand that 
circumstantial evidence is not conclusive 
evidence. 
 The defendant in this case was on trial 
for an incident in which he was alleged to 
have held the victim at gunpoint, while 
the victim’s girlfriend was beaten by his 
friends. The central issue of the case was 
whether the defendant actually had a gun 
when he prevented the victim from helping 
his girlfriend. 

 The most direct 
evidence presented 
by the prosecution 
of the defendant’s 
having a gun was 
the testimony of 
the girlfriend, who 
apparently saw 
the gun at the time 
and yelled “gun” 
to warn the victim. 
Unfortunately for 
the prosecution, 
there were holes in her direct testimony to 
this fact, and she contradicted herself sev-
eral times during the cross-examination.  
 The second-best evidence presented 
was by the victim himself, who said he felt 
something “cold on his neck” when the de-
fendant was restraining him. However, he 
did not actually see the gun. The closest he 
got was seeing the defendant “put some-
thing in his pants pocket that resembled a 

gun” when he was running away. 
 At this point, I was convinced. The 
prosecution had two witnesses, even the 
victim himself, giving strong circumstan-
tial evidence that there was a gun when the 
defendant assaulted the victim. There were 
not any witnesses brought by the defense 
who could contradict their testimony.
 Where our story comes to a head is in 
jury deliberation. We had already decided 
that defendant was guilty on three of the 
four interrelated charges (possession of 
a deadly weapon without a license, pos-
session of ammunition without a license, 
and possession of a loaded deadly weapon 
without a license), but we could not come 
to a unanimous verdict on the charge of as-
sault and battery with a deadly weapon.
 The issue was that a few members of 
the jury could not be convinced that the 
defendant had a gun on him at the time of 
the assault. I gave them the usual circum-
stantial evidence spiel: “If it is snowing, 

and there is a package on your doorstep 
and you see footsteps leading up to your 
door in the snow, would you doubt that the 
mail man had been to your house?” The 
problem for the prosecution in this hypo-
thetical was that there was no “snow on the 
ground.” 
 Try as we could, the jurors who be-
lieved the defendant had a gun could not 
convince the rest of the jury that the testi-
mony presented was the strongest possible 
evidence that could have been given. Fast 
forwarding to the verdict, the defendant 
was acquitted of the charge of assault and 
battery with a deadly weapon.
 Circumstantial evidence is not conclu-
sive evidence; do not assume that jurors 
will rely on your best possible argument 
on circumstantial evidence grounds. If cir-
cumstantial evidence is your best evidence, 
paint a picture; tell the jury why there 

Circumstantial Evidence and its Effect on the Jury

KAYE continued on page 7

BRICE continued on page 7
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Letters to the Editor

Discriminatory Practitioners Pose a 
Threat to Justice

To the Editor:
 In October 2018, I read an article, 
“Sounding the Alarm on a Misguided Con-
duct Rule.” The author came out strongly to 
an amendment to the Rules of Professional 
Conduct 8.4 forbidding any conduct that 
discriminates against protected classes. I 
disagreed with it at the time, but had a lot 
on my plate, and just didn’t have time to ad-
dress the problem.
 But there it was, gnawing in the back of 
my mind, the gadfly of a misguided opinion. 
The author believes that discrimination or 
harassment does not imply moral turpitude: 
“… The problem with making harassment 
and discrimination actions of professional 
misconduct goes deeper than just the fact 
they do not inherently involve moral turpi-
tude …” 
 He could not be more wrong. I am 
a white, heterosexual male. As a result, 
I have an identity related to those traits I 
never asked for, and I was simply imbued 
with at birth. The benefit of this accident of 
birth for me, however, is that I have enjoyed 
enormous advantages. I have enjoyed being 
socially considered the “default” human by 
dominant American society and media. I get 
to be judged by the content of my charac-

 The Rule change also only addresses 
the most grievous forms of discrimination 
and harassment. The standard of knew or 
should have known only really covers situa-
tions of “I fired him because he is black,” or, 
“Isn’t this a job for a man?”
 It does not cover the more insidious 
forms of discrimination which slip under 
the radar but nevertheless work to oppress 
protected classes by an aggregate of a thou-
sand little burdens that weigh down prog-
ress. For example, women attorneys being 
mistaken for secretaries by their peers re-
mains common, and operates in aggregate 
to reduce how seriously female attorneys 
are taken. This alone does not fall under 
that aegis of blatant discrimination that the 
rule change contemplates. Assuming that 
a black attorney is actually the client at a 
criminal proceeding still happens and re-
veals a deep, prejudicial and discriminatory 
set of assumptions that operates to slow the 
advancement of an entire racial segment of 
our society, but that single error would not 
constitute a knew or should have known vio-
lation of the contemplated Rule. 
 If an attorney finds it difficult to social-

ize without knowingly discriminating or 
acting in a harassing manner, then there is 
little doubt in my mind that they cannot be 
relied upon to represent a protected class in 
a proceeding, or to negotiate in good faith 
with a protected class. Such open prejudice 
is obviously corrosive to the practice of law, 
the administration of justice, and holders of 
such ideology should not be permitted to 
contaminate our judicial system.
 The author closes his argument stating 
that harassment or discrimination should 
not be ignored but argues that the Bar dis-
cipline system is the wrong forum to handle 
these matters. Consider, however, the nature 
of the Bar should we ensure it is a haven 
for discriminatory practitioners. One could 
openly discriminate or harass, yet elude pro-
fessional discipline because we collectively 
decided that these acts are not morally or 
ethically problematic. 
 We have a responsibility to our profes-
sion to ensure that threats to the execution 
of justice are not tolerated in our ranks. 
There is no honest argument to be made that 
discriminatory practitioners do not pose a 
threat to justice. Such a threat must be ex-
pelled, or at a minimum, reformed.

Philip Schreffler is an associate attorney 
and business litigator with Eno, Martin, 
Donahue.

Wishful Thinking

To the Editor:
 The Bar News edition of January 16, 
2019 featured an opinion piece by Attor-
ney Michael Lewis and UNH Law student 
Craig McMahon entitled “The End of Gov-
ernment Exceptionalism.” Their article 
takes the position that the recent amend-
ment to Part I, Article 8 of the New Hamp-
shire Constitution has abolished sovereign 
immunity as a defense to damage actions 
against the State and its political subdi-
visions. I assert that it did nothing of the 
kind.
 First — as Justice Scalia would ad-
monish us — let us attend to the words of 
the amendment: “[A]ny individual taxpay-
er eligible to vote in the State shall have 
standing to petition the Superior Court to 
declare whether the State or political sub-
division in which the taxpayer resides has 
spent, or has approved spending, public 
funds in violation of a law, ordinance, or 
constitutional provision. In such a case, the 
taxpayer shall not have to demonstrate that 
his or her personal rights were impaired 

or prejudiced beyond his or her status as a 
taxpayer.”
 Suffice it to say that there is no express 
mention in the amendment of the doctrine 
of sovereign immunity. Indeed, the only 
legal concept that is specifically addressed 
by the amendment’s language is the doc-
trine of standing.
 Moreover, standing has merely to 
do with whether certain types of plain-
tiffs have the legal capacity to bring a suit 
whereas sovereign immunity has to do 
with whether certain types of suits state 
a cause of action. Any notion that the two 
doctrines are legally interdependent is 
clearly erroneous. The only thing that they 
have in common is that, as a practical mat-
ter, either a plaintiff’s lack of standing or 
the availability to a defendant of the bar of 
sovereign immunity means that the plain-
tiff loses. As reflected in the following pas-
sage from the opinion piece in question, I 
respectfully suggest that it is this practical 
commonality which drove the authors to 
conclude that the amendment eliminates 
sovereign immunity: “By removing barri-
ers to judicial relief for the public at large, 

the same amendments conferring standing 
also must be construed, a fortiori, as a re-
jection of judicial doctrines that prevented 
traditionally injured parties from holding 
their governments accountable through the 
means of a lawsuit for complete remedies.” 
For whatever it is worth, I would say that 
the authors’ a fortiori is a non sequitur.
 But rather than obsessing about legal 
logic, let us return to the actual words of 
the amendment. Note that the amendment 
states that it confers upon taxpayers the 
right to petition the courts to “declare” 
whether some governmental “spending ... 
[of] public funds” is illegal. If one wanted 
to abolish the doctrine of sovereign im-
munity, this is hardly the language which 
one would use. To begin with, sovereign 
immunity is primarily a doctrine which is 
designed to protect government from dam-
age actions. Note, however, that the con-
stitutional amendment in question, by its 
own terms, only authorizes taxpayers to 
obtain a declaratory judgment, a remedy 
which sovereign immunity does not bar. 
More importantly, it only grants taxpayers 
standing to challenge governmental spend-

ing decisions. This is a far cry from a gen-
eral abrogation of government’s sovereign 
immunity for its numerous and varied de-
cisions, many of which may have nothing 
at all to do with an expenditure of public 
funds. Accordingly, I would say that the 
words of the amendment, which are clearly 
the best evidence of what it means, belie 
the notion that it was intended to affect, in 
any way, the doctrine of sovereign immu-
nity.
 So, let us assume one rejects my simple 
originalism; what about legislative history? 
The authors acknowledge that the genesis 
of the constitutional amendment in ques-
tion was the NH Supreme Court’s opinion 
in the case of Duncan v. State, where the 
Court held that the plaintiff therein did not 
have standing to challenge the constitu-
tionality of our education tax credit statute 
because the plaintiff, who admittedly was 
a taxpayer, could not demonstrate that the 
statute had any impact upon the amount of 
taxes he paid. Despite this admission, how-
ever, the authors go on to devote the bulk 

To read “Sounding the Alarm on a Misguided Conduct Rule” and other Letters 
to the Editor regarding the proposed amendment, visit www.nhbar.org/

professional-conduct-rule-amendment-continuing-conversation/

ter rather than the color of my skin, espe-
cially by those in positions of power, who 
frequently look a lot like me. I do not need 
to second guess revealing the gender of my 
partner; I know that my relationship will be 
acceptable in all anticipated social circum-
stances. I am also not burdened with a very 
realistic fear of encountering the opposite 
sex in a dark parking lot, nor am I assumed 
to be lacking in “manly” knowledge. These 
advantages were not earned, they have noth-
ing to do with my merit or abilities, and they 
are largely invisible to me because they are 
the absence of a barrier.
 The same is not true for those who suf-
fer from discrimination. Their barriers are 
just as real to them as they are (usually) in-
visible to me.  
 Let us not mince words, discrimination 
and harassment is moral turpitude. If an at-
torney cannot enjoy a night out with friends 
from the office, or conduct business without 
knowingly acting in a harassing or discrimi-
natory fashion, then there is an entirely le-
gitimate concern that they cannot actually 
practice law or execute justice without those 
attitudes compromising their abilities. 

MEDICAL MALPRACTICE GROUP

Heather M. Burns Michael S. McGrath

Medical malpractice is a unique practice area, and our firm has the resources and 

expertise to handle this type of complex, expensive litigation. We employ 

attorneys who concentrate on malpractice litigation. We also have the negotiating 

experience and judgment to obtain the best possible results for our client.

10 Centre Street 
Concord, NH 03302-1090

law@uptonhatfield.com
www.uptonhatfield.com

WE ARE THE GRANITE STATE’S LAW FIRM™
Hillsborough
603.464.5578

Concord
603.224.7791

Portsmouth
603.436.7046  

LETTERS continued on page 8



www.nhbar.org 6 FEBRUARY 20, 2019 NEW HAMPSHIRE BAR NEWS

Abramson, Brown & Dugan 
has attained more medical malpractice 
settlements and verdicts than any 
other law firm in New Hampshire.
We are an award-winning medical malpractice and serious 

injury law firm recognized by our peers for excellence in 

client advocacy and precedent setting legal practice. 

While awards and accolades are a testament to our 

firm’s expertise, client satisfaction remains the most 

important goal to us.

With extensive experience in medical malpractice 

and other complex personal injury litigation, we 

have won a number of cases which have set 

precedents in New Hampshire state law.

1819 Elm Street, Manchester, NH  (603) 627-1819  Fax: (603) 666-4227 www.arbd.com

We honor referral fees. 
Let’s work together for your clients’ 
Personal Injury and 
Medical Malpractice claims.

THE PRACTICE FOR MALPRACTICE.

By Cameron G. Shilling

 Our world is evolving be-
cause of technology. Lawyers 
and law firms need to keep pace. 
In fact, it is our ethical duty to do 
so — a duty that we need to take 
much more seriously.
 We are stewards of our cli-
ents’ most sensitive information. 
Yet, as an industry, lawyers and 
law firms lag far behind accepted 
standards for safeguarding information, ren-
dering us attractive and lucrative targets for 
cyber-attack. We have put ourselves in this 
vulnerable position, even though our busi-
ness success depends on our professional 
reputation, which would be tarnished or ru-
ined by a breach. We do so even though we 
are also bound by some of the most rigorous 
ethical and fiduciary duties applicable to any 
service provider.
 As a result, the American Bar Asso-
ciation amended the Model Rules of Profes-
sional Conduct in 2012 to address the im-
pacts of technology on the practice of law. 
New Hampshire largely adopted those modi-
fications effective January 1, 2016.
 One of the most basic changes is to 
require lawyers and law firms to keep pace 
with technology as a part of our duty of com-

petence. In New Hampshire, that 
requires us to “keep reasonably 
abreast of readily determinable 
benefits and risks associated with 
applications of technology used 
by [us], and benefits and risks 
of technology lawyers similarly 
situated are using.” N.H. Rule of 
Professional Conduct 1.1, Ethics 
Committee Comment.
 The ABA and New 
Hampshire also amended the eth-

ics rules to more expressly address our duty 
with respect to information security. Rule 1.6 
had always required lawyers and law firms 
to maintain the confidentiality of client in-
formation. Now, comment 18 explains that, 
to satisfy that duty, we must affirmatively 
implement reasonable safeguards to protect 
information from theft or unauthorized dis-
closure:
 [Rule1.6(c)] requires a lawyer to act 
competently to safeguard information relat-
ing to the representation of a client against 
unauthorized access by third parties and 
against inadvertent or unauthorized disclo-
sure.
 N.H. Rule of Professional Conduct 1.6, 
comment 18. In addition to this rule change, 
the ABA also published a handbook in 2013 
on information security, called “The ABA 

Cybersecurity Handbook: A Resource for 
Attorneys, Law Firms, and Business Profes-
sionals.”
 Despite these rather public attempts to 
grab our industry’s attention about informa-
tion security, most lawyers and law firms 
did not respond accordingly. The next forays 
into this topic by the ABA 
and NH Ethics Commit-
tee were opinions address-
ing particular information 
security issues. See ABA 
Formal Opinion 483 (Octo-
ber 17, 2018) (duty to no-
tify clients of breach); ABA 
Formal Opinion 477R (May 
22, 2017) (duty to encrypt 
email); N.H. Ethics Com-
mittee Advisory Opinion 2012-13/4 (Febru-
ary 21, 2013) (duties when using cloud stor-
age).
 These opinions conspicuously outline 
the broad duties of lawyers and law firms 
to affirmatively implement reasonable mea-
sures to protect client information. Quoting 
the Cybersecurity Handbook, the ABA re-
peatedly warned that our ethical duties re-
quire us to engage in the following informa-
tion security risk management process:
 [A] fact-specific approach to business 
security obligations … requires a “process” 
to assess risks, identify and implement appro-
priate security measures responsive to those 
risks, verify that they are effectively imple-
mented, and assure that they are continually 
updated in response to new developments.
 Id., at 9; ABA Formal Opinion 477R, 
at 4. “[T]he potential for an ethical violation 
occurs when a lawyer does not undertake 
reasonable efforts to avoid data loss or to 
detect cyber-intrusion, and that lack of rea-
sonable effort is the cause of the breach.” 

Id., at 6. By contrast, “Rule 1.6 is not vio-
lated even if data is lost or accessed if the 
lawyer has made reasonable efforts to mon-
itor [and prevent] breaches of confidential 
information.” Id., at 9.
 Because information security is a fact-
driven process tailored to the business of each 

lawyer and law firm, “[w]
hat constitutes reasonable 
efforts is not susceptible to a 
hard and fast rule, but rather 
is contingent on a set of fac-
tors.” ABA Formal Opinion 
477R, at 4. Some such fac-
tors and specific security 
techniques are mentioned in 
the opinions and comments 
to the rules.

• Evaluate the “sensitivity of the informa-
tion,” Rule 1.6, comment 18, and the “na-
ture of the threat” involved, ABA Formal 
Opinion 477R, at 4 (“Reasonable efforts’ 
in higher risk scenarios generally means 
that greater effort is warranted.”)

• Assess “the likelihood of disclosure if 
additional safeguards are not employed, 
the cost of employing additional safe-
guards, the difficulty of implementing the 
safeguards, and the extent to which the 
safeguards adversely affect the lawyer’s 
ability to represent clients ....” Rule 1.6, 
comment 18.

• “[U]nderstand how the firm’s electronic 
communications are created, where cli-
ent data resides, and what avenues exist 
to access that information. … Each access 
point, and each device, should be evalu-
ated for security compliance.” Id., at 6.

• “[U]se electronic security measures to 
safeguard client communications and 
information. A lawyer has a variety of 

Information Security Is Our Ethical Duty
Part 1 of a special three-part series on cybersecurity “Despite these rather 

public attempts to grab 
our industry’s atten-

tion about information 
security, most lawyers 
and law firms did not 
respond accordingly.”
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ing is endemic throughout NH and leaves 
the public exposed to overly aggressive po-
lice officers and a weakened justice system.
 The Eller case was pivotal, marking 
the first case in 18 years and the last to date, 
where a guilty jury verdict on felony charg-
es was vacated in Superior Court since the 
decision in State v. Laurie (1995).
 Since 2013, I have forwarded multiple 
opinion correspondence and documents 
regarding “in camera review” to the Su-
preme Court Advisory Committee on Rules, 
headed by NH Supreme Court Chief Justice 
Robert Lynn and including Superior Court 
Judge N. William Delker. Judge Delker, in 
correspondence to the Committee on April 
19, 2018, supporting defense involvement 
in exculpatory evidence discovery, stated 
that “In-Camera review without the in-
volvement of defense counsel has constitu-
tion dimensions.” Again, the defense only 
demands even the semblance of a “clear 
playing field.”
 I have proposed a model based on the 
Massachusetts Supreme Judicial Court’s 
protocol in Commonwealth v. Dwyer, 448 
Mass. 122, 859, N.E. 2nd 400 (2006). The 
Supreme Judicial Court, in its decision rela-
tive to In-Camera review, stated: “judges 
cannot effectively assume the role of advo-
cate when examining records.”
 “Requiring judges to take on the per-
spective of an advocate is contrary to the 
judge’s proper role as a neutral arbiter,” the 
Court said.
 The Court went on to state “in our ad-
versary system, it is enough for judges to 
judge. The determination of what may be 
useful to the defense can properly and ef-
fectively be made only by an advocate ... 

The absence of an advocate’s eye ... has re-
peatedly contributed to trial delays and ap-
peals, jeopardizing the rights of defendants, 
complainants, and the public.” See also in 
re: State v. MacDonald.  
 In any criminal prosecution, the full 
weight of the State and its overwhelming 
resources and monetary resources, as the 
charging authority, is brought to bear on a 
single defendant, probably with little money 
to fight for his or her freedom. Hopefully, 
a good public defender or private attorney 
will be standing between that person and the 
clanging of the jail-cell door.
 Yet to this day, that defendant will nev-
er have a “level playing field” at trial in New 
Hampshire. The new EES Protocol guar-
antees the governor’s, and now the A.G.’s 
promise, to give solace to our “beleaguered” 
law enforcement officers. 
  I would also argue that the EES Proto-
col must be dismantled, as attorney Gilles 
Bissonnette (ACLU) and attorney Robin 
Melone (NH Assoc. of Criminal Defense 
Lawyers) argued in a letter printed June 
20, 2018 in Bar News. The EES protocol 
is nothing more than a facade, a barrier to 
disclosure with too many “gatekeepers” 
to strain exculpatory evidence to almost 
nothing. Instead we should return to the 
constitutional dictates of our state and fed-
eral constitutions. If we embrace the AG’s 
philosophy, we should delete the first two 
words of our state motto, “Live free or die.”
 The overwhelming influence of the 
NH police union, forcing law enforcement 
to abide by their own police collective bar-
gaining agreements, now outweighs all con-
stitutional criminal disclosure mandates. 
The scales of justice are not in play. Law en-
forcement personnel records are only “con-
fidential” not “privileged.”
 Throughout my career, I have had the 

luxury to follow my own moral compass, 
which leads me safely home. This may be 
a cautionary tale, especially for younger at-
torneys searching for their own moral com-
pass. Do not belabor that quest, your com-
pass will find you!
 On a lighter note, I gave my grandson a 
shirt with a quote from Henry David Thore-
au which read “Keep calm and Saunter on.” 
My grandson asked what “saunter” meant 
and I told him at the age of 11, you saunter 
naturally. It is only when we get older, in life 
and in law, that we forget what it means to 
saunter. It would be wise and judicial for the 
State to reconsider and saunter through this 
truly significant issue at a slower pace.
 I would love to saunter Walden Woods 
with Justice David Souter.

Jeff Kaye presently resides on Martha’s 
Vineyard. He maintains offices also in 
Methuen, MA and Woburn, MA. He has 
been certified as a public defender, previ-
ously assigned to the courts on Martha’s 
Vineyard and Nantucket. He quickly real-
ized that as a public defender on Nantucket 
in the summer, he would be indigent himself 
at summer’s end.

options …, [like] … the use of a Virtual 
Private Network or other secure inter-
net portals …, using unique complex 
passwords changed periodically, imple-
menting firewalls and anti-malware/anti-
spyware/antivirus …, and applying all 
necessary security patches and updates 
…. It also may be reasonable to use com-
monly available methods to remotely dis-
able lost or stolen devices, and destroy the 
data contained on those devices …. Other 
available tools include encryption of data 
that is physically stored on a device and 
multi-factor authentication to access firm 
systems.” Id., at 6-7.

• “[E]stablish policies and procedures, and 
periodically train employees … in the use 
of reasonable security methods .... [F]ol-
low up to ensure that these policies are be-
ing implemented ....” Id., at 9.

 While ethics rules require lawyers and 
law firms to implement reasonable informa-
tion security measures, most of us lack the 
expertise to do so without help. Accordingly, 
the next article in this series will address the 
team to assemble for the information security 
process (i.e., an experienced information se-
curity attorney, an outside technology secu-
rity company, and your firm’s own business 
and information technology leaders), and the 
final article in the series will discuss the steps 
for performing an information security risk 
management process.

Cameron G. Shilling is a director at McLane 
Middleton, where he founded and chairs 
the firm’s Information Privacy and Security 
Group. His full biography and more informa-
tion is available at www.mclane.com. Cam 
can be reached by phone at 603-628-1351; 
cell at 603-289-6806; or  by email: cameron.
shilling@mclane.com.

would be no other way to see the story line 
you’re trying to depict. Otherwise, a strong 
case and argument will be left toothless in 
the face of unyielding jurors. 

Trevor Brice is a practicing tax attorney 
in eastern Massachusetts. In his free time, 
he runs 5ks and enjoys the Western Mas-
sachusetts wilderness.
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of their article to a critique of the doctrine 
of sovereign immunity — while offering 
no evidence whatsoever that elimination of 
sovereign immunity was a stated, or even 
an unstated, goal of the amendment’s fram-
ers.
 The only thing that the authors point to 
which could even conceivably support their 
proposition that the amendment should be 
interpreted to encourage a general abroga-
tion of the doctrine of sovereign immunity 
is a preamble-like sentence which precedes 
the above-quoted substantive language of 
the amendment: “The public also has a 
right to an orderly, lawful, and account-
able government.” Invoking this non-pre-
scriptive language, the authors invite the 
Court to abrogate the doctrine because, 
they argue, the amendment “embrace[s] a 
robust view of judicial involvement in the 
review of governmental decision-making.” 
Although it is crystal clear that the authors 
embrace such a view, they offer absolutely 
no evidence which justifies ascribing it to 
the voters of New Hampshire who passed 
this amendment.
 I am not sure how to characterize the 
authors’ theory of constitutional interpreta-
tion. Since it is not based upon either the 
words of the constitutional provision in 
question or the provision’s legislative his-
tory, I choose to call it the Wishful Think-
ing Theory of Constitutional Interpreta-
tion. There is no doubt that the amendment 
to Part I, Article 8 of our Constitution 
changed the law of standing, but there is 
absolutely no basis — other than wishful 
thinking — to conclude that it changed the 
law of sovereign immunity.

Eugene M. Van Loan III

Authors’ Response to Van Loan: 
We Beg to Differ

 Attorney Van Loan’s response to our 
article argues that his is the approach of 
“simple originalism.” He claims that his 
approach reduces the interpretation of Part 
I, Article 8 (as amended) to an examination 
of the text as the source of original consti-
tutional meaning. He examines the text of 
Part I, Article 8 and finds no mention of sov-
ereign immunity or immunity for govern-
ments or government officials of any kind. 
He therefore draws the conclusion that 
sovereign immunity is not addressed, and 
that Craig and I have engaged in “wishful 
thinking” by arguing otherwise. His article 
does not cite to any authority regarding 
the propositions of law he describes, and 
he fails, even in his “simple originalism,” 
to acknowledge the historical account of 
the doctrine of sovereign immunity in the 
reported decisions of the New Hampshire 
Supreme Court (including by his contem-
poraries — Justices Souter and Douglas). 
He even buries constitutional text in his 
analysis, rendering new constitutional text 
a nullity by calling it “non-prescriptive” 
even as it confers upon the people a right 
by its terms. Again, all he has to support 
this position is his own viewpoint, which 
has stood at odds with the decisions of our 
courts for decades.
 We will nevertheless meet Attorney 
Van Loan on his chosen field of discourse. 
Extending his “simple originalism” ap-
proach to the state constitution more 
broadly, we must point out that sovereign 
immunity is not mentioned once. The state 
constitution simply does not confer immu-
nity upon the government or government 
actors at any point as a matter of text. At 
least one major conservative constitutional 
law scholar, the current dean of Harvard 

Law School and a former law clerk to 
Judge Bork and Justice Scalia (and one 
of my favorite law school professors), has 
suggested that the absence of any recog-
nition of sovereign immunity within the 
constitutional text should imply the rejec-
tion of it by the constitution’s drafters and 
ratifiers, particularly where the genera-
tion of constitutionalists who ratified the 
constitution were aware of the principle 
and debated it. See John F. Manning, The 
Eleventh Amendment and the Reading of 
Precise Constitutional Text, 113 Yale L. J. 
1663 (2004).
 Sovereign immunity is not even men-
tioned where we would have most expect-
ed to see it in the state constitution: in pro-
visions addressing remedies available to 
New Hampshire people before our courts. 
Part I, Article 14 provides that “every sub-
ject of this State is entitled to a certain 
remedy … for all injuries he may receive 
to his person, property or character … 
completely … comformably to the laws.” 
(Emphasis added). This specific statement 
of the complete remedies promised to sub-
jects makes no exception for governments 
or government actors.  The absence of any 
carve-out for the government therefore 
deprives Van Loan’s “simple originalism” 
of any claim to any specific affection for 
state government and government actors as 
a matter of the constitution’s text (the best 
source of intent in his view). 
 The surrounding text rules any such 
affection out completely. Part I, Article 10 
criticizes as “absurd, slavish and destruc-
tive of the good and happiness of mankind” 
a population lulled into “nonresistance” 
with respect to government misfeasance.  
It goes so far as to welcome resistance and 
revolution from us as one of a series of 
challenges to illegal government.

 What do we conclude from this? If At-
torney Van Loan wants to limit the debate 
to the text of the constitution, we believe 
that he must concede the argument even 
before the amendments to Part I, Article 8 
are examined. Litigation is tough but it is 
no revolution for a government of laws.
 The recent amendments go further 
than constitutional text has before, though, 
altering preexisting constitutional rela-
tionships described by courts. The recent 
amendments expand rather than contract 
the rights of people as against their gov-
ernments. By their text, the amendments 
within Part I, Article 8 demand lawfulness 
and accountability from government of-
ficials (for a second time within the same 
section). They then grant to taxpayers a 
generalized audience before the judiciary 
to debate these questions and to challenge 
core legislative and executive decision-
making. Van Loan would read these same 
constitutional mandates as reinforcing, if 
not strengthening, a courtier’s affection for 
the royal prerogative of government actors. 
We think that perspective, which draws no 
support from any authority he discloses, is 
not credible as a matter of text or context.

Michael S. Lewis and 
Craig T. McMahon
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• Association Young Lawyer delegate to the American Bar Association House of 

Delegates (two-year term) note: that “such delegate was admitted to his or her 
first bar within the past five years or is less than 36 years old at the beginning of 
his or her term.” 

Submitting a Petition
 No fewer than 10 active member signatures are required for a nomination peti-
tion for a governor representing a county; no fewer than 25 active member signatures 
are required for an officer, governor-at-large, public sector, out-of-state governor and 
Association ABA Delegate. Bar members may sign only one petition for a county 
position on the Board representing the county where the signer’s principal office is 
located. Blank petitions can be obtained either on the website (nhbar.org), or by 
contacting Debbie Hawkins (dhawkins@nhbar.org, 715-3269)

Petition Deadline: March 1
 Petitions for nominations to the NHBA Board of Governors will be accepted 
no later than March 1, 2019.

Election Information
 Online ballots will be accepted from April 1 to until April 15, 2019. Paper bal-
lots can be mailed to eligible Bar members without an email address, or to those 
requesting one. Those eligible to vote are active-status members (dues fully paid).

Voting Starts April 1 – Ensure You Receive Your Ballot
 Electronic voting for the NHBA Board Election will take place starting at 
midnight, EST, on April 1, 2019. All Active members are eligible to vote. To en-
sure you receive your ballot information electronically, please be sure the email 
address we have on file for you is accurate. If you need to update your email, 
please log into the My NHBar Portal, and use the “Update My Profile” link that is 
found on the Profile page. Please do this no later than March 16. Members eligible 
to vote in the Board election without an email address on file with the Association 
will receive a letter containing instructions on how to vote electronically, or if 
preferred, how to receive a paper ballot.

NHBA Board of Governors 2019 Open Positions 

The Region’s Leader in Medical Malpractice and Personal Injury Law 
For more than three decades, Lubin & Meyer’s team of highly-skilled trial lawyers, in-house nurses and 
consulting doctors have provided exceptional legal representation to its numerous clients in New Hampshire.

Having successfully obtained many of New Hampshire’s most noteworthy medical malpractice and personal 
injury verdicts and settlements, Lubin & Meyer is prepared and available to provide your client with an 
initial evaluation or a second opinion without cost. 

We welcome and look forward to the opportunity to work with you on a referral fee basis. 

A Record of Success In New Hampshire

100 City Hall Plaza • Boston, MA 02108 • (800) 866-2889 toll free • (617) 720-4447 main office • www.lubinandmeyer.com

Lubin & Meyer Notable NH Verdicts & Settlements*

VERDICT
$8,500,00.00

Wrongful Death 
Cyclist killed by tractor trailer

SETTLEMENT
$4,250,000.00

Medical Malpractice
Delayed sarcoma diagnosis results 
in death

SETTLEMENT
$3,750,000.00

Medical Malpractice
Mismanaged labor and delivery 
results in birth injury

SETTLEMENT
$2,250,000.00

Medical Malpractice
Improper resuscitation at birth 
results in neurological injury

VERDICT
$1,950,000.00

Medical Malpractice
Inadequate surgical monitoring 
results in blindness

* The complete list of our record-setting verdicts and  
settlements can be viewed at: www.lubinandmeyer.com
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BAR FOUNDATION NEWS
NEW HAMPSHIRE

Board Member in the Spotlight: 
Kate Mahan

 Eager to greet new challenges, Kate 
Mahan of Cook, Little, Rosenblatt & 
Manson, is planning on 2019 being a 
year for her to make an impact. 
 Mahan was appointed to the NH 
Bar Foundation Board last year after 
serving as the ABA Association Young 
Lawyer Delegate. Recently made a part-
ner at her law firm after 10 years in prac-
tice, Mahan says she hopes to become 
more involved in community leadership 
this year. Let’s get to know her better:  
 Question: What interests you about 
the mission of the NH Bar Foundation?
 Answer: As I have learned about 
the Foundation, I realize that it is more 
of a facilitator to help organizations and 
the legal community address the most 
pressing needs of the community.  I like 
that it is not directly involved in just one 
thing, and it can be flexible about direct-
ing resources where they need to go.
 Q: What do you like most about be-
ing a lawyer? 
 A: “I like the fact that every case 
brings new challenges. It’s rare that I 
have a case where I can say, “I’ve seen 
this before.’”

Bar Foundation Announces 
2019-2020 IOLTA Grants

 The Board of Directors has unani-
mously voted to allocate $950,000 for 
FY2019-2020 IOLTA Grants. This is a 
$50,000 increase from the current year. 
This increase is due to the ongoing aware-
ness campaign of the Bar Foundation and 
the efforts of the IOLTA Enhancement 
Committee.  
 The Bar Foundation reaches out to the 
Bar membership at events such as Practical 
Skills and Midyear Meeting, to promote 
the NH IOLTA program, the organizations 
it supports, and the financial institutions 
that support it. The Foundation also partic-
ipates in Trust Accounting CLEs and co-
hosts special receptions with local banks 
to help law firms and offices navigate the 
complexities of IOLTA.
 The IOLTA Enhancement Commit-
tee, chaired by attorney Susan Manches-
ter, reaches out to banks and credit unions 
reminding them of the importance of 
the IOLTA Program and that the interest 
earned on pooled trust accounts directly 
assists low income citizens in their com-
munities.
 In 2018, eight banks raised their rates 
considerably, five of which were raised 
to 1 percent or more, joining the Partner 
Level. The Leadership Circle welcomes 
SIS Bank, which will be raising its IOL-
TA rates to 2 percent as of March 1 and 
St. Mary’s Bank, which joined the IOLTA 
Program this past June.
 Thanks to the generosity of our finan-
cial institutions, New Hampshire can now 
boast that 24 out of 52 banks and credit 
unions pay between 1 percent and 2 per-
cent APR on pooled trust accounts, leading 
the nation with the highest average interest 
rate of 0.88 percent.

Can we talk?

Do you know how much interest your  
IOLTA account is earning?

If your �nancial institution does not o�er a preferred 
rate of 0.50 % or higher, we urge you to talk to them.  
Ask them to help you support the NH IOLTA program 

by raising their interest rates.

The IOLTA program succeeds when attorneys 
and �nancial institutions work together.

For more information click on the IOLTA page at
www.NHBarFoundation.org

or contact us at info@NHBarFoundation.org / 603.715.3210

On January 30, attorneys Cathy Baumann and Omer Ahern Jr. met with about 25 foster youth at 
the Becket House in Campton. The evening’s topics included landlord/tenant law, consumer debt 
and employment law. The FLI program provides volunteer attorneys to meet with teens to discuss 
legal issues they will be dealing with as they age out of the system all over the state. Thanks to a 
donation from the McLane Middleton Community Service Committee, FLI was also able to provide 
pizza for the teens after the Q&A session with Baumann and Ahern.

Fostering Legal Independence (FLI)

 Q: What’s 
been most sur-
prising to you 
about the prac-
tice of law?
 A: “It has 
been much 
more conge-
nial than media 
portrayals of 
the law. Much 
of the time, law 
practice, even as a litigator, is about 
solving problems, and there is less acri-
mony than I expected.”
 Q: What do you look forward to 
most in 2019?
 A: “I am hoping I can branch out 
more this year. As lawyers, we can re-
ally make a difference in people’s lives, 
sometimes by contributing only a few 
hours of our time. I hope to do more vol-
unteering like that this year.” 
  Mahan, a graduate of Suffolk Uni-
versity Law School and Saint Anselm 
College, was a law clerk for the NH 
Supreme Court and the Superior Court 
before entering private practice.  

 Applications for IOLTA Grants will 
be available in March with a due date of 
March 22. The IOLTA Grants Committee, 
consisting of five attorneys, will review 
Grant applications in April and then make 
their recommendations to the Board of 
Directors at the May 7 Board meeting. As 
with prior years, the applicants — NH Le-
gal Aid, Legal Advice & Referral Center, 
Disability Rights Center-NH, and NH Pro 
Bono Referral Program — are expected to 
make a collaborative ask. 

Herbert Steps Down from 
IOLTA Committee

 Longtime IOLTA Grants Commit-
tee member attorney Donald Hebert will 
be vacating his seat after 10 years. Per 
the Foundation By-
Laws, members of 
the Committee can 
serve up to two con-
secutive five-year 
terms. 
 “It has been an 
honor to serve on 
the IOLTA Grants 
Committee,” Hebert 
said. “I have very 
much enjoyed get-
ting to know all of 
the committee members and hearing about 
the wonderful work being done by our le-
gal assistance organizations.”
 A call for nominations to fill his seat 
will be placed in May 2019. A member of 
the IOLTA Grants Committee must be an 
active attorney in New Hampshire and a 
participant in the IOLTA program either as 
an individual or through their firm.
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In MemoriamIn the News

65 Main Street, Suite 2, Dover, NH (mailing)      155 Fleet Street, Portsmouth, NH 
603.842.5525      WeibrechtEcker.com 

Welcome@WeibrechtLaw.com
Serving New Hampshire clients in Rockingham, Strafford and Carroll Counties and Maine clients in York County. 

#DIVORCEWITHDIGNITYNH

Weibrecht & Ecker, PLLC
Family Law, Mediation, and Collaborative Law

The entire team would like to extend sincere 
congratulations to our founder and partner

Kimberly A. Weibrecht
 2019 recipient of the New Hampshire Bar Association's 

Vickie M. Bunnell Award for Community Service.

Hoefle, Phoenix, Gormley & Roberts, P.A. 
is pleased to announced that 

R. Peter Taylor 
has been inducted into the 

National Academy of Distinguished Neutrals (NADN). 

R. Peter Taylor is a partner and chair of the firm’s 
litigation group. He has had a general trial practice 
in the New Hampshire Seacoast since 1978, 
focusing on personal injury, insurance defense, 
construction and family law. He is a member of 
the Maine and New Hampshire State and Federal 
Bar Association. Peter has tried more than 50 jury 
trials to verdict on a wide range of issues and is a 
member of the American College of Trial Lawyers.  
Peter is also a highly experienced mediator, and 
has mediated more than 1,500 civil disputes in the 
past 25 years. He is a regular speaker at CLE’s, 
and regularly named in publications as one of 
the preeminent lawyers in New Hampshire for 

litigation and mediation.

The National Academy of Distinguished Neutrals is a professional association 
whose membership consists of ADR professionals distinguished by their 
hands-on experience in the field of civil and commercial conflict resolution. 
Membership is by invitation only and all Academy members have been 
thoroughly reviewed and found to meet stringent practice criteria. Members 
are amongst the most in-demand neutrals in their respective states, as selected 
by their peers and approved by local litigators.

“We’re delighted to recognize R. Peter Taylor to the 
Academy’s New Hampshire Chapter in recognition of 
excellence in his mediation practice,” commented Darren 
Lee, Executive Director of NADN.

 Allobar Strategies, a commercial 
property tax consulting company in Con-
cord, announced that John F. Hayes has 
joined the company as its general counsel. 
Hayes has over 20 years of experience, the 
past five with Alfano Law Office.
 Jennifer Hoover and Hope Flynn 
announced the opening of their law firm, 
Hoover & Flynn in Newington. Hoover 
and Flynn will continue to focus their prac-

 McLane Middleton announced that 
Kara E. Dougherty was elected as a di-
rector of the firm. Dougherty is a corporate 
attorney who focuses on securities law.
 Bernstein Shur announced the selec-
tion of Christina Ferrari and Talesha 
Saint-Marc as shareholders. Ferrari is a 
member of the Litigation and Dispute Res-
olution, Business, and Healthcare Practice 
Groups. Saint-Marc is a member of the La-
bor and Employment Practice Group.
 Donahue, Tucker & Ciandella an-
nounced that Eric A. Maher and Justin 
L. Pasay have become members of the 
team. Maher will continue to practice in 
municipal law, employment and labor, en-
vironment and land use, and litigation and 
real estate law from the firm’s Exeter and 
Portsmouth offices. Pasay will continue to 
practice in municipal law, land use and per-
mitting and civil litigation from the firm’s 
Portsmouth office.
 Shaheen & Gordon has elected two 
new shareholders to the firm: Faye Gold-

berg and Jared O’Connor. Goldberg’s 
practice focuses on family law. O’Connor’s 
practice focuses on workers compensation. 
 Beliveau Fradette & Gallant an-
nounced that Dyan L. Lowman has be-
come a partner and shareholder of the firm. 
Her practice continues to be focused in real 
estate, residential and commercial lending, 
banking and related litigation.
 Boyle|Shaughnessy announced that 
two attorneys have become sharehold-
ers: Laura D. Devine and Jonathan P. 
Killeen. Devine’s state and federal prac-
tice concentrates in commercial litigation. 
Killeen’s practice focuses on personal in-
jury litigation.
 Sheehan Phinney Bass & Green share-
holder Bradford E. Cook has been named 
to the Affiliate Relations Committee of the 
Easterseals National Board. Cook is head 
of the firm’s Estate Planning and Probate, 
Government Relations and Not-for-Profit, 
Charitable and Religious Institutions Prac-
tice Groups.

tice on estate planning and trust and estate 
administration.
 Rath, Young and Pignatelli announced 
that Sherilyn Burnett Young stepped 
down January 1 as president of the firm 
after 14 years. Christopher Sullivan will 
serve as president of the firm and head of 
the management committee. He is joined 
by Adam Varley and Maria Holland Law 
on the committee.

Theodore “Ted” E. Comstock
 Theodore E. “Ted” Comstock, Esq., 
68, of Lancaster, formerly of Concord, 
passed away at Weeks Medical Center af-
ter a brief illness on 
January 6, 2019.
 Born in Nampa, 
Idaho, Ted was the 
son of Audrey La-
von (Brassey) Com-
stock of Idaho and 
the late Dr. Theo-
dore J. Comstock.  
He was raised and 
educated in Idaho 
and had resided in 
New Hampshire for 
most of his life.  He was a graduate of the 
University of Oregon where he earned his 
Master’s Degree in Labor Relations. Ted 
later earned his Doctorate in Jurisprudence 
Law from Franklin Pierce University.
 Ted worked for the NH School Boards 
Association for 31 years, including 16 years 
as executive director.
 Ted is survived by his wife of 16 years, 
Terry (Kelley) Comstock; two daughters, 
Lisa Harshbarger and her husband Daniel of 
St. Charles, MO and Rebecca Denison and 
her husband Kenneth of Manchester; four 
grandchildren, Ryan, Sydney, Benjamin 
and Cameron; two nephews, Braden and 
Baylor; one niece, Brooke; and his brother, 
Brett Comstock and his wife Candace of 
Boise, ID.
 In lieu of flowers, donations in Ted’s 
memory may be sent to the new Lancaster 
Patient Care Center, Attn: Mike Lee, 173 
Middle St. Lancaster, NH 03584.  To offer a 
condolence, isit www.stilloaks.com.

Robert Bunten Field Jr.
 Robert Bunten Field Jr. (“Bob”) died 
peacefully at the Portsmouth Regional Hos-
pital on December 26, 2018 at the age of 75.
 Bob was born 
February 8, 1943 in 
San Francisco, CA 
to Robert and Jean 
Field. Along with his 
brother, John, and 
sister, Eugenie, he 
was raised in Brock-
ton, MA where the 
family-owned busi-
ness, Field and Flint 
Company, was lo-
cated. 
 Bob graduated from the Berkshire 
School in 1960, Dartmouth College in 1964, 
and Boston University Law School in 1970. 
He was a proud supporter of the U.S. and 
served his country as a Lt. Jg., U.S. Navy, 
from 1964 to 1967. 
 Bob began his law career in Nashua, 
NH with Hamblett, Kerrigan, LaTourette & 
Lopez. He went on to join Sheehan, Phin-
ney, Bass & Green, where he became Part-
ner. In 1999, he was a founding member of 
Colliander, Field & Brown, in Portsmouth. 
 Active in many civic and philanthropic 
causes, Bob served as Trustee, Berkshire 
School; Chairman of the North Hampton 
zoning board; Chairman of North Hamp-
ton Forever; Director, Pease Development 
Authority; Director, N.E. Trade Adjust-
ment Assistance Corp.; Chairman, Board of 
Trustees, and President of RiverWoods; and 
Trustee, Cuttyhunk Historical Society, Inc.

Community Notes

Coming & Going

IN MEMORIAM continued on page 18
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DONAHUE, TUCKER & CIANDELLA, PLLC 
IS PLEASED TO ANNOUNCE THAT  

ERIC A. MAHER 
HAS BECOME A MEMBER OF THE FIRM 

 
Eric joined the firm as an Associate in 2013.  Eric will continue to 

provide counsel to the Firm’s clients in municipal law, employment 
and labor, environmental and land use, litigation and real estate law 

from our Exeter and Portsmouth offices. 
 
 

  
  
 Offices in Exeter, 
 Portsmouth, Meredith  
 and Concord, NH 
                                      
 www.dtclawyers.com 
 
 1-800-566-0506 

 

 
 
 
 
 
 

 
 
 

DONAHUE, TUCKER & CIANDELLA, PLLC 
IS PLEASED TO ANNOUNCE THAT  

JUSTIN L. PASAY 
HAS BECOME A MEMBER OF THE FIRM 

 
Justin joined DTC as an associate in 2012 after five years of active 

duty service as a Navy JAG.  Justin will continue to provide counsel 
to the Firm’s clients in municipal law, land use and permitting and 

civil litigation from our Portsmouth office. 
 

 
  
  
 Offices in Exeter, 
 Portsmouth, Meredith  
 and Concord, NH 

                                      
 www.dtclawyers.com 

 
 1-800-566-0506 

 

 
Announces New Management Committee  

 
Rath, Young and Pignatelli is happy to announce that Christopher 
Sullivan has become its 3rd President.  Effective January 1, 2019, 
Sherilyn Burnett Young stepped down as President of the firm after 
fourteen years.  Although Sherry will be continuing with her legal 
practice at the firm, she is handing over the reins to Chris who will 
serve as President of the firm and head of the newly created Man-
agement Committee.  Chris is joined by Maria Holland Law and 
Adam Varley on the Management Committee, which oversees all 
business, financial and operational aspects of the firm.    
 

   
 
 
 
 
 
 
 
       
 
         
 
        Christopher Sullivan                              Maria Holland Law                      Adam Varley 
        cjs@rathlaw.com                 mhl@rathlaw.com                       acv@rathlaw.com 

www.rathlaw.com 
Concord  |  Nashua  |   Boston  |   Montpelier  
 

We are pleased to announce that Dyan J. Lowman has  
become a Partner and Shareholder of the Firm.
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Allobar Strategies, a commercial property tax 
consulting company located in Concord, NH

is pleased to announce that 

John F. Hayes, Esq., LL.M 
has joined the company as its General Counsel. 

John comes to us with over 20 years of experience in 
state and local tax law, the past five with Alfano Law 
Office, PLLC.  Prior to joining Alfano Law Office, PLLC 
he served as counsel to the New Hampshire Department 
of Revenue Administration for over thirteen years and 
represented the State of New Hampshire in some of 
the most significant property tax cases in recent years. 
He will continue with the Alfano Law Office on an of 
counsel basis.

Shaheen & Gordon
Welcomes
New Shareholders

WWW. S H A H E E N G O R D O N . C O M
Offi ces in New Hampshire and Maine

Faye R. Goldberg
Family Law 

 Jared P. O’Connor
Workers Compensation

 

{B0294409.1}  

 
 
 

 
 

is pleased to announce as new Shareholders 
 

LAURA D. DEVINE           JONATHAN P. KILLEEN 

         
 
 
 
 
 
 
 

Massachusetts  -  Connecticut  -  New Hampshire  -  Rhode Island  -  Maine  -  Vermont  -  New York 
 

www.BoyleShaughnessy.com 

Attorney Devine’s state and federal practice 
concentrates in commercial litigation, which 

includes transportation, construction, premises 
liability, blasting, bad faith litigation, 

employment, professional malpractice, and 
appeals. Attorney Devine practices in New 
Hampshire, Massachusetts, and Vermont. 

 
 
 
 Attorney Killeen’s practice is concentrated on 

personal injury litigation that includes motor 
vehicle accidents, commercial transportation 

accidents, dram shop, wrongful death, 
catastrophic injury, premises liability, and 

products liability. Attorney Killeen practices in 
New Hampshire and Massachusetts. 
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PRO BONO HONOR ROLL
New Hampshire Bar Association

Pro Bono Volunteers Honored at Midyear Meeting
 The New Hampshire Pro Bono Referral 
Program honored eight exceptional volun-
teers at the  Bar Association’s 2019 Midyear 
Meeting on February 15 in Manchester. 
These rising stars and distinguished pro 
bono attorneys all go above and beyond to 
support low-income people with free legal 
services in family law, bankruptcy, con-
sumer, criminal record annulment, housing, 
and income tax disputes, as well as veteran 
and senior citizen matters. 

Rising Stars  

Alexandra (Lexi) Cote, 
McLane Middleton, Manchester

 Lexi Cote quickly showed her stripes 
as a Pro Bono volunteer when she jumped 
into a complicated 
housing foreclosure 
case on the eve of 
trial, only a few 
months after join-
ing McLane Mid-
dleton. She imme-
diately established 
a positive rapport 
with the Pro Bono 
client, an elderly, 
disabled woman in 
great distress. The 
case involved a municipal foreclosure, a 
large, historical medical judgment, bank-
ruptcy law and a host of complicated legal 
and personal issues. Lexi made herself an 
expert in all of them, explaining options to 
the client, maneuvering the case through 
mediation with one party, negotiating with 
the judgment creditor, and salvaging some 
positive outcomes from a difficult situa-
tion. In just a short period after entering 
the Pro Bono case, Lexi devoted well over 
100 hours of time to the matter, employing 
a high degree of skill and professionalism, 
tenacity, and empathy for the client, all 
qualities of a “Rising Star.”     

Sara B. Crisp, Formerly of 
Morneau Law, Nashua

 Sara Crisp came to Pro Bono’s notice 
even before she was a member of the New 
Hampshire Bar. As a UNH Law student 
working at Morneau 
Law, she served 
as co-counsel on 
several Pro Bono 
family and DOVE 
cases under Rule 
36. Since being ad-
mitted to the Bar in 
2016, Sara has tak-
en eight Pro Bono 
cases and has con-
tinued the “giving-
back” cycle by in-
volving a UNH Law 
student as co-counsel on some of her Pro 
Bono cases, under Rule 36. It is that sort 
of mentorship that generates a culture of 
service in the legal profession. Sara’s pas-
sion for representing extremely vulnerable 
clients has been an enormous asset to the 
Pro Bono Program. She has accepted mul-
tiple challenging family cases, including 
representing clients with limited English 
proficiency, and always represents her cli-
ents with professionalism and respect.  

Kimberly A. Shaughnessy, 
Shaughnessy Raiche, Bedford

 A participant in DOVE Project train-
ing as a Daniel 
Webster Scholar 
at UNH Law, Kim 
wasted no time tak-
ing her first DOVE 
case as a practicing 
attorney. Since her 
admission to the 
New Hampshire 
Bar in 2015, she has 
been a champion 
for the DOVE Proj-

ect. In three short years, Kim has repre-
sented eight victims of domestic violence 
in protective order cases and recently ex-
panded her services to include divorce and 
parenting cases. As one of Kim’s DOVE 
clients wrote in a survey, “She was very 
professional and kind. She explained the 
confusing legal process to me in terms 
that I could understand. I am thankful that 
she was there to represent me because I 
don’t know how I could have done it on 
my own.” Her understanding of the unique 
needs of vulnerable clients makes her both 
a compassionate and extremely effective 
advocate. There is no doubt that her infec-
tious enthusiasm for Pro Bono service en-
courages others to do the same. 

Michael E. Strauss, 
Nixon Peabody, Manchester

 While an associate at McLane Middle-
ton, “Rising Star” 
Michael Strauss’s 
resolute volunteer 
efforts led to his Pro 
Bono clients receiv-
ing just results in 
matters impacting 
their daily lives. In 
one case, Mike ob-
tained the return of 
funds his Pro Bono 
client paid for a 
used car that turned 
out was not road-worthy without major 
repairs, while also securing reimburse-
ment of his client’s costs. Mike’s efforts 
allowed his client to move on to purchase 
another vehicle, a basic necessity in rural 
New Hampshire. In another matter, Mike 
was able to preserve a single mom’s shel-
ter, proving the landlord’s eviction action 
was retaliatory. The case did not end there, 
however; Mike appealed the lower court’s 
decision, asserting the law requires as-
sessment of penalties against the landlord 

for unlawful conduct. No matter the case, 
Mike approaches it with a strong sense of 
righting unfair and inappropriate actions 
against his clients. Although Mike has left 
McLane, he is continuing his commitment 
to this case and Pro Bono work.
 

Distinguished Pro Bono 
Service 

Robert Hunt, Davis|Hunt Law,  
Franklin

 Rob Hunt signed on as a Pro Bono 
volunteer 12 years ago and quickly became 
a champion for victims and survivors of 
domestic violence 
in court and within 
his community. He 
invests most of his 
Pro Bono service as 
a DOVE volunteer, 
representing victims 
at final restraining 
order hearings but 
often goes the extra 
mile to address fur-
ther legal issues of 
his clients. A crisis 
center advocate reflected that, “He treats 
all victims and survivors with a level of 
compassion and respect that makes them 
feel validated and supported.” Personally 
responsive to Pro Bono requests, Rob is 
also a true ambassador for the Pro Bono 
Program by encouraging new lawyers 
to embrace “pro bono” service as an im-
portant aspect of their profession. Rob 
actively volunteers in his community and 
serves on the board of New Beginnings 
Crisis Service. Truth be told, the Pro Bono 
staff could never quantify the time Rob has 
given nor the positive impact he has en-
gendered in his community and the legal 
profession.

Our thanks to the following law firms who made it possible for their attorneys to partici-
pate in Pro Bono. This list includes firms whose attorneys accepted cases from October 
through December 2018. This list does not include the hundreds of firms whose attor-
neys have ongoing cases. 

Fourth Quarter 2018 Law Firm Honor Roll

BELKNAP
Wescott Law 

CARROLL
Walker & Varney 

CHESHIRE
Lane & Bentley 

GRAFTON
Schuster Buttrey & Wing 

HILLSBOROUGH (N)
Backus Meyer Branch
Beliveau Fradette & Gallant 

Bernard & Merrill
Bernstein Shur Sawyer & Nelson 
Boyle Shaughnessy Law 
Brennan Lenehan
Butenhof & Bomster 
Devine Millimet & Branch 
Green & Utter 
Harvey, Mahoney & Bakis 
McDowell & Osburn 
McLane Middleton 
Nixon Peabody 
Nixon Vogelman Slawsky & Simoneau 
Patch Fitzgerald & Ward 
Prieto Law
Sakellarios & Associates

Shaughnessy Raiche 
Wadleigh Starr & Peters 

HILLSBOROUGH (S)
Bernazzani Law
CullenCollimore
Gawryl & MacAllister
Gormley & Gormley 
Gottesman & Hollis 
Law Office of Katherine J. Morneau
Smith-Weiss & Shepard 

MERRIMACK
Cohen & Winters
Connolly Law Offices 
Davis/Hunt Law 
Greenblott & O’Rourke 
McDonald & Kanyuk 
McDonald Rogers & Lorman 
Orr & Reno 
Raymond J. DiLucci 
Shaheen & Gordon 

Sulloway & Hollis 
Tarbell & Brodich 

ROCKINGHAM
Donahue Tucker & Ciandella 
Ford & McPartlin 
Howard & McBeath
Jackson Lewis 
Law Office of Anthony Estee
Parnell Michels & McKay 
Russman Law Offices
Samdperil & Welsh 
Shaines & McEachern
Soule, Leslie, Kidder, Sayward & 
Loughman 

STRAFFORD
Bamford, Dedopoulos & Regan
Nary, Norris & Schlapak 

SULLIVAN
Elliot Jasper Auten & Shklar 

PRO BONO continued on page 15
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Pro Bono Is the Winner at the 
Annual Hockey Fundraiser!

THANKS TO THE HOCKEY GAME SPONSORS

All Proceeds Benefit the New Hampshire Bar Association Pro Bono Referral Program

26th 
 Annual

Quid Pro Bono  
Golf Tournament

Save The Date

Thursday, Aug. 8, 2019
Lake Sunapee Country Club

For more information on sponsorship or participation, contact Susanne Alexander, Pro Bono Program Administrative Assistant,  
at 603.715.3203 or salexander@nhbar.org

Colin M. Jean, Nashua 
 A sole practitioner in Nashua, Co-
lin Jean has been providing free legal as-
sistance to low-income individuals and 
families through 
the Pro Bono Refer-
ral Program since 
2006. The list of Pro 
Bono clients he has 
helped during the 
ensuing 12 years is 
a long one. He has 
focused his service 
on helping people 
submerged in debt 
and those facing 
loss of their shelter 
through eviction. More than once, Colin 
has jumped in with little notice to repre-
sent tenants otherwise on their own, telling 
Pro Bono staff, “I have to be in court that 
morning anyway.” He shows a deep gener-
osity of spirit as he consistently helps the 
vulnerable and disadvantaged in his com-
munity with their basic legal needs. Not 
only are his clients grateful, but so is the 
Pro Bono staff!

Dennis Kurdek, Merrimack
 For Dennis Kurdek, law is his second 
career. Attending law school in 2010, he 
transitioned from 
a 27-year career in 
federal law enforce-
ment to founding 
and managing his 
own law practice. 
His goal — to make 
a difference. On be-
ing admitted to the 
New Hampshire 
Bar in 2015, Den-

nis quickly put his vision to practice. Since 
2015, he has accepted 17 cases through the 
Pro Bono Program and doesn’t shy away 
from having multiple Pro Bono cases on 
his plate at any given time. Aside from the 
sheer number, his cases are from numer-
ous practice areas, making him a versatile 
volunteer. Whether assisting a young, in-
digent mother in getting a prior criminal 
conviction annulled or helping a survivor 
of domestic violence secure protection 
from her abuser, Dennis represents all his 
Pro Bono clients with the utmost care and 
compassion. 

Jane M. Schirch, Shanelaris & 
Schirch, Nashua

 Since forming the partnership of 
Shanelaris & Schirch in 2000, Jane Schirch 
has been a steadfast volunteer with the Pro 
Bono Referral Pro-
gram, concentrating 
in the area of family 
law. She has made a 
difference for doz-
ens of families in 
crisis, applying her 
knowledge, skills 
and empathy to fre-
quently challenging 
situations, always 
keeping her eye on 
the best interests of 
the children involved. Jane’s participation 
in Pro Bono extends beyond her individual 
casework to include clinics centered on 
the legal needs of veterans. Every year 
she takes to the fairway to join colleagues 
in supporting Pro Bono at the annual golf 
tournament. Jane is a mainstay of the Pro 
Bono Program, generously extending her 
services to assist low-income people in her 
community, giving them the opportunity to 
secure a more stable and hopeful future. 

 The Pro Bono 
Referral Program 
thanks everyone who 
made the 4th An-
nual Pro Bono Ben-
efit Hockey Game the 
most successful ever 
— together, we beat 
the previous record 
by more than $1,000, 
netting the Program 
$6,300! Rory Parnell 
of Parnell, Michels & 
McKay, spearheaded 
the effort, including recruitment and co-
ordination of players and sponsors. Many 
thanks to all the participants, sponsors 
and fans who donated to and attended the 
event.

The Game
 Team Justice defeated Team Liberty 
by a score of 5-4 on January 13 at the game, 
held at St. Anselm College in Goffstown. 
Team Justice was led by Matthew Bur-
rows (Gallagher, Callahan and Gartrell), 
Justin Veiga (Morrison Mahoney) and Neil 
Nicholson (McCandless and Nicholson). 
All three players scored for Team Justice.  
Team Justice’s goalie, Joseph DiBrigida 
(Sheehan Phinney), had a strong perfor-
mance that assured his team’s victory. 
 Team Liberty was led by Tim Gudas 

(NH Supreme Court) and Kelley Stone-
braker (Orr & Reno) who paced their of-
fense. Rory Parnell played goal for Team 
Liberty and had some strong saves to keep 
the score tight.
 More importantly, Amy Davidson and 
Nathan Midolo get a big shout out for skat-
ing for the first time in years for this great 
charity event!

The Raffle 
Congratulations go out to a young hockey 
fan who won this year’s Bruins Hockey 
game ticket. She will enjoy an exciting eve-
ning of Bruins hockey from fabulous seats. 
Thank you to all who purchased tickets. 
Pro Bono would like to add a special thank 
you to the generous donor of those tickets, 
the firm of Parnell, Michels & McKay.

Jersey Sponsors:
Connelly Reporting & 

Videoconferencing
Gallagher Callahan & Gartrell

McCandless & Nicholson
Parnell Michels & McKay

Upton & Hatfield

Banner Sponsors:
Devine Millimet

Orr & Reno

y Pro Bono from page 14
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H-1B VISAS:  
You better get us  

before they’re gone.

New location: 1000 Elm Street, Manchester, NH 
Manchester, NH   Boston, MA   Naples, FL   Paris, France

Our focus is immigration law      
800.717.8472     goffwilson.com

85,000 H visas will become available on April 1, 2019. 
And that’s only a fraction of the number of people 
who want one. So contact GoffWilson for the most 

timely, thorough and successful advice on these 
coveted visas. We have decades of experience in 

quicker, more efficient global immigration service – 
that just works.

Contact GoffWilson and put our team  
to work for your clients.

high in Colebrook, then at a series of 
substitute positions throughout the North 
Country.
 After a stint as a substitute biology 
teacher for four months, “I realized that 
wasn’t what I wanted to do,” he says.
 Law school at the University of New 
Hampshire School of Law (formerly 
Franklin Pierce Law Center) ensued. 
Though he was anxious about starting a 
new profession with a 3-year-old son at 
home, “I have not regretted my decision 
once ever since,” he says.
 Frizzell takes particular satisfaction 
in dealing with personal injury cases — 
“fighting for the deserving underdog,” he 
says — but also handles probate admin-

istration, estate planning, municipal and 
business representation and real estate 
transactions.
 Among his clients are a half-dozen 
small towns in Coos County. 
 “I really enjoy representing my 
neighbors, people I know,” he says.
 Among his more memorable cases 
was one in which he and attorney David 
D. King, now a judge, were representing 
Coos County in a tax dispute with the 
City of Berlin. At issue was the city’s re-
fusal to pay county taxes because a fail-
ing paper mill in Berlin had not paid its 
city taxes.
 The matter ended up before the state 
Supreme Court, which ruled the city had 
to pay the county even though it had not 
been paid by the mill.

 “Winning at the Supreme Court as a 
young lawyer definitely gives you a feel-
ing of accomplishment you can remem-
ber for the rest of your career,” Frizzell 
says.
 He considers Coos County Superior 
Court his “home court” but notes that 
he and partner Phil Waystack often find 
themselves in federal court due to their 
location near the intersections of New 
Hampshire, Vermont, and Canada.
 “Because of the geography, we still 
find ourselves having interesting cases 
that require us to go to the big city of 
Concord,” says Frizzell. 
 As an example, he cites the pending 
case of a woman from Vermont who was 
injured in a serious car accident while 
traveling in New Hampshire.
 But Frizzell has also found time for 
volunteer work including two terms on 
the Colebrook School Board. He served 
as a member of the Planning Board 
for the Unincorporated Places in Coos 
County and a director of First Colebrook 
Bank, which later merged with Bangor 
Savings Bank.
 James Tibbetts was president of First 
Colebrook when Frizzell came on board, 
and later hired him as his personal attor-
ney, as well.
 “So, I have seen him from both a 
business perspective and a personal per-
spective and I have the greatest respect 
for him and the way he approaches pro-
viding legal guidance and advice,” Tib-
betts says. “He is very thoughtful and 
careful about providing us with the in-
formation we need rather than [himself] 
making the decision.”
 Melinda Gehris, a professional me-
diator based in Concord, has worked with 
Frizzell on numerous cases and likewise 

praises his abilities.
 “He is one of my favorite lawyers,” 
Gehris says. “Jonathan is always pre-
pared and knows the facts and the law. 
 “Better yet, he takes the time to un-
derstand what is important for his client. 
He can be firm when necessary, but he 
puts people first.”
 In addition to his civic activities, 
Frizzell has coached youth sports and 
is a board member of the Colebrook Cal 
Ripken/Bambino League. 
 In 2014, he received the Vickie M. 
Bunnell Award for Community Service 
in recognition of his dedication to the lo-
cal community. The award is named after 
a 45-year-old lawyer and part-time judge 
who was gunned down during a 1997 
shooting spree by a local man harboring 
a grudge over his property rights.
 Frizzell, his wife Kathy, and chil-
dren James, Maggie and Cameron, also 
enjoy a variety of outdoor activities in 
the Great North Woods, and Frizzell is an 
avid hunter who has bagged four trophy 
whitetail deer.
 As his children get older, Frizzell 
says he looks forward to becoming more 
active with the New Hampshire Bar, add-
ing that he appreciates “the collegiality” 
of his fellow attorneys when he makes an 
infrequent appearance further south.
 “It’s always great to be recognized 
in court or at functions when we do drive 
down to an event or court in the southern 
part of the state,” he says. “It always has 
been and hopefully always will remain a 
close-knit bar.”

Kathie Ragsdale is a freelance writer 
based in Chester.

y Frizzell from page 1

FORENSIC ACCOUNTANT
INVESTIGATION | PREVENTION | DETECTION
EMBEZZLEMENT | MONEY LAUNDERING | WHITE COLLAR FRAUD

NANCY M. CAVALIERI, CFE BSc

CALL TODAY 603.986.3836
nancymcavalieri.cfe@gmail.com

“Connie was able to resolve a very difficult 
probate matter that I did not believe would 
settle. Most importantly, Connie was able to 
“control the room” to keep parties focused 
and not let them attack each other.” 

–Experienced Probate Litigator

Connie.Rakowsky@Gmail.com 
Connie L. Rakowsky, Esq. 

603-568-7138

WWW.RAKOWSKYMEDIATION.COM

9 Gerrish Drive, Durham, NH
jmlcsl@comcast.net
www.johnlewisadr.com
603-828-8744

Mediation and Arbitration Services
John M. Lewis

Experienced Problem-Solver,
Simple to Complex Cases
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Raymond E. Pinard

monticellostrategies.com    603.620.7500

Business Valuation Expert

• Marital dissolution
• Estate
• Litigation support
• Exit planning
• Gift tax

• Disputes
• Probate
• Buy/sell agreements
• Mergers and
  Acquisitions

For more than 30 years Ray Pinard 
has been providing business valuation
services and expert testimony for 
business leaders and their advisors.

“Legal upheaval: A Guide to Creativity, 
Collaboration, and Innovation in Law”
Michele DeStefano
Publisher: ABA
Copyright 2018
Hardcover 282 pages

Reviewed by Eric Cook

“Innovation is like teenage sex; everyone 
talks about it, nobody really knows how to 
do it, everyone thinks everyone else is do-
ing it, so everyone claims they are doing 
it.” Page 46
 Innovation is everywhere. Plug the 
word into Google and you get “about 
2,160,000,000” results. Plug it into an 
Amazon book search and you’ll get “over 
50,000” results. This book is yet another 
exhortation for us to “Innovate.”
 I have reviewed 14 books so far for 
the Bar News (very cool by the way, I 
recommend you ask to do one; you get 
a chance to peek into a new area of law 
perhaps, write something more interesting 
than a contract clause on indemnification, 
and … free books!) and of these 14 books, 
this is the third having to do with change in 
the profession. 
 Dear Colleagues, it appears that 
change is upon us. Which I must admit I 
find amusing as just yesterday I reviewed 
an outside counsel’s bills and they look 
remarkably similar to ones I reviewed 
long ago as a junior associate GC. On its 
face the pace of this change appears gla-

cial. Now before you ac-
cuse me of being some 
sort of cranky old luddite 
lawyer with an aversion 
to change, let me say that 
I believe that change hap-
pens, it is inevitable, and 
that it is far better to em-
brace it than be run over 
by it. However, as a cranky 
old luddite lawyer. let me 
say that we as a profession 
change slowly. There have 
been revolutions in how 
the billable hour is tracked, 
billed, analyzed, parsed, 
and measured; yet notice 
that our principle product is still … the 
billable hour. Change, and innovation, are 
indeed coming to our profession, but my 
personal opinion is that it will be wrought 
less by our proactive attempts than by au-
tomation.
 Which brings us to today’s book. The 
author is a highly accomplished attorney 
and law professor with a background in 
advertising. She is also the founder and 
executive director of Law Without Walls 
(LWOW), a nonprofit organization spon-
sored by the University of Miami School 
of Law. LWOW’s mission is to “train fu-
ture lawyers, retrain current lawyers, and 
create innovations at the intersection of 
law, business, and technology.” This book 
is a 200-page ad and cookbook for what 
LWOW does; and there are a lot of ingredi-

ents; three parts, three rules 
of engagement, seven Es-
sential Experiences, a 3-4-
5 Method of Innovation 
and a Lawyer Skills Delta. 
 This is all good stuff, 
but there is nothing terribly 
new or innovative about 
it. Is it new that lawyers 
are not taught to be project 
managers? Is it new that 
lawyers are not terribly 
collaborative? Is it new 
that lawyers are not very 
innovative? 
 There is nothing wrong 
with this book. It details 

how we as a profession are a traditional lot 
who resist change with a vengeance. It also 
details a process by which we could im-
prove. Alas, it is not a process likely to be 
enacted by most attorneys. As the end of 
the (week, month, quarter, year) approach-
es and we are short of our billable goals, 
there is scant time available for holding a 
collaborative retreat, changing the culture 
of the firm, nurturing your team, or em-
barking on “… a journey to create culture 
change and build relationships and to fill in 
the skills and training gaps …”.
 Lest you accuse me of being conde-
scending or dismissive, or of being a true 
luddite; please understand that I do be-
lieve that change is needed and that many 
of the author’s concepts are valid. I sim-
ply believe that the billable hour is too 

Book Review

Change Is Upon Us but This Book Won’t Help You Navigate It
entrenched to be innovated away. In my 
opinion technology will be the disruptor 
that forces innovation down the throats of 
law firms. When the law school graduates 
of today retire, their law firms will look 
very different. They will be smaller and far 
more specialized because AI will provide 
the vast majority of legal work to clients 
and to the legal system.
 Or not. As I have said before, getting 
paid to predict the future is a great gig, by 
the time the future comes, folks have for-
gotten your crazy predictions.
 So, should you allocate some of your 
precious free time to read this book? If you 
enjoy books with broad observations of 
the profession and detailed prescriptions 
to cure its ills, then by all means. If you 
are looking for some guidance that you 
can put to immediate use, I’d recommend 
HBR’s book of the 10 must reads, “On In-
novation.” It’s about the same number of 
pages, has lots of good info, is not a long 
form ad, and hey, who ever got criticized 
for picking a book 
from Harvard? 
How’s that for in-
novation?

Eric Cook is an at-
torney in Newmar-
ket, New Hamp-
shire.

 Lothstein Guerriero, PLLC

Five Green Street 
Concord, NH 03301
603-513-1919

Chamberlain Block Building
39 Central  Square, Suite 202

Keene, NH 03431
603-352-5000

Ted Lothstein Richard Guerriero

Statewide Practice
Criminal Defense in all State Courts

Federal Criminal Defense
DWI and Motor Vehicle Defense

State And Federal Appeals
Special Education Law

Professional Licensing Issues
Ted Lothstein Richard Guerriero

“Don’t do what you sincerely 
don’t want to do. Never confuse 

movement with action.”
– Ernest Hemingway

Learn more at:
www.NHDefender.com

EXPERIENCE   •   COMPASSION   •   COMMITMENT

Experience Matters. Together, we have over 50 years of experience.

Compassion – for our clients, their families, and other participants
 in the criminal justice system – this is what drives us to read one more case, 

write one more letter, craft one more argument, stay up one more hour.  

We are committed – to achieve a better outcome for our clients – and 
through public service, to make the justice system work better for all.

Mediation and Arbitration
Seasoned Practical Experience

Resolving Conflicts

Galway Mediation Service
Richard E. Galway
9 Muirfield Road

Bedford, NH 03110
Office: (603) 488-5399
Cell: (603) 714-0585

Email: Galway@galwaymediationservice.com
Website: http://www.galwaymediationservice.com
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 While he had a passion for writing, 
travel, and sports, his first love was his fam-
ily. He married Elizabeth Coudon Hoopes 
(“Tibbie”), whom he met in Boston, MA in 
1970. He was the proud father of his three 
children and he will be remembered by 
them as a loving and supportive father who 
encouraged them to pursue their goals and 
instill a sense of pride in their work. 
 Bob is survived by his wife, Tibbie; 
children, Robert Bunten Field III (“Tenny”) 
of Old Greenwich, CT and his wife Kimber-
ly and their three children; Charles Snow-
don Field of Needham, MA and his wife 
Shannon and their three children; and Vic-
toria Field Eskelsen (“Tory”) of Hamilton, 
MA and her husband, Richard and their two 
children; siblings, John Pierce Field of Le-
land, NC and Eugenie Field Schott of West 
Yarmouth, MA and their families. 
 In lieu of flowers, please send dona-
tions in his name to The Cuttyhunk Conser-
vation Campaign ℅ The Buzzards Bay Co-
alition (114 Front Street, New Bedford, MA 
02740; www.savebuzzardsbay.org) or the 
Gundalow Company (60 Macy St. Ports-
mouth, NH 03801; www.gundalow.org).
 

Danford J. Wensley
 Danford J. Wensley, 70, of Rochester, 
N.H., died on February 4, 2019, at Went-
worth-Douglass Hospital in the loving em-
brace of his family. He was born in Dover 
on March 21, 1948, to the late Herbert Dan-
ford Wensley and Gladys (Farrell) Wensley.
 He attended Woodman Park School 
and graduated from St. Thomas Aquinas 
High School in 1966. Following his gradu-
ation from UNH, he received his J.D. from 
the Boston University School of Law in 

1973. For one year, 
he clerked for the 
NH Superior Court 
Justices before 
moving to Roches-
ter in 1974 to prac-
tice law at Michael 
and Wallace, which 
eventually became 
Wensley and Jones. 
He also served as 
legal counsel for the 
City of Rochester for 29 years. He was a 
member of the NH Bar, the Charles C. Doe 
Chapter of the American Inns of Court, 
and a volunteer mediator for the Superior 
Courts of Belknap, Carroll, Rockingham 
and Strafford counties.
 Passionate about community involve-
ment, Dan dedicated himself to the youth 
of Rochester. He coached midget football, 
as well as youth baseball from Instructional 
League through American Legion. He was 
an incorporator of the Roger Allen Recre-
ation Assoc. and served as Secretary until 
his death. Dan also served on the board of 
the Rochester Child Care Center for de-
cades, determined to make affordable child 
care available to struggling families.
 Keenly interested in politics and gov-
ernment, Dan was elected to several public 
offices, chaired the Strafford County Re-
publican Committee, and served as an elec-
tion Moderator for 40 years. He was a rabid 
New York Yankees fan and an enthusiastic 
supporter of Notre Dame football. He en-
joyed traveling with his wife and family, 
and rarely missed one of his grandchildren’s 
sporting events, school plays, or other ac-
tivities. Whenever time allowed, Dan often 
relaxed with his extended family at “camp” 
on Pine River Pond in East Wakefield.
 He is survived by his cherished wife 

of 49 years, Natalie (Richard) Wensley; his 
beloved son Aaron Wensley and wife Eliza-
beth of Dover; his treasured grandchildren 
Gabriel, Izabelle and Charlotte Wensley; 
his brother Scott Wensley and wife Paula of 
Rochester; his sisters-in-law Roberta Norris 
(Mexico), Elaine Richard (Tampa), Anne 
Paris and husband David (Barrington), and 
brother-in-law Paul Cox (Dover). He also 
leaves many nieces, nephews and cousins.
 To sign the online guestbook, please 
visit www.edgerlyfh.com. In lieu of flow-
ers, please consider making a donation in 
Dan’s name to the Roger Allen Recreation 
Association (P.O. Box 1844, Rochester, NH 
03866) to benefit children who cannot oth-
erwise afford to play, or the Rochester Child 
Care Center (95 Charles St., Rochester, NH 
03867) to help purchase critical supplies.

S. Robert Winer
 S. Robert Winer, a founding partner of 
Winer and Bennett in Nashua, died on Janu-
ary 11, 2019. Bob was 98 years old. Born 
in Nashua on March 
5, 1920, he was the 
son of the owners of 
a shoe store on Main 
Street in Nashua.  
During the Great 
Depression, young 
Robert attended 
Nashua Schools 
and graduated from 
Nashua High School 
in the Class of 1935. 
He was 16 years old 
when he graduated.  Bob went on to attend 
the University of NH, graduating in 1939.
 Bob began his law studies at Boston 
University Law School, but World War II 
intervened. He entered active service in 
September of 1941 as a commissioned offi-

cer in the US Army Air Corps. A true mem-
ber of the Greatest Generation, Bob trained 
as a glider pilot and flew missions behind 
enemy lines including in France on D-Day 
in June 1944. He fought with the 26th Regi-
ment of the Big Red One Division as a First 
Lieutenant. Lt. Winer received the Air Med-
al of Honor with an oak leaf cluster.  His ac-
counts of the D-Day experience highlighted 
more than one Winer and Bennett Christmas 
Party.
 Bob Winer resumed his law studies at 
Harvard Law School after the war, gradu-
ating in 1948. He returned home to Nash-
ua, New Hampshire and began a long and 
successful law career that would span fifty 
years. He was active in local civic causes 
and raised three sons with his wife, Doro-
thy. In 1957, Bob co-founded the law firm 
of Nelson, Winer and Lynch that was to be 
the first incarnation of the current Nashua 
law firm of Winer and Bennett.
 S. Robert Winer lived his retirement 
in Hollis, Newton, and Windham. He was 
awarded the Medal of the French Legion of 
Honor in 2015 for his service in the libera-
tion of France from the German occupation 
during World War II. His contribution to the 
New Hampshire Bar, the Greater Nashua 
community and his colleagues is remem-
bered.
 Messages of condolence may be shared 
at www.carrierfuneralhome.com.

— Editor’s Note: Obituaries have been ed-
ited for length.

In memory of our colleagues, the 
NHBA Board of Governors has 

made a contribution to the NH Bar 
Foundation.

WHAT’S 
A BETTER 
 RETURN 
 THAN
A SMILE?

Smiles are such simple gestures, yet they’re so powerful 
for your small business. As the nation’s leading dental 
insurance provider, Delta Dental is the perfect partner 
to keep your employees’ smiles healthy with trusted 
experience, national access to the largest network of 
dentists and specialized expertise in oral care. Visit 
NortheastDeltaDental.com for your small business 
and choose a plan today.

Kathleen McGuire
MEDIATION/ARBITRATION

Creative Mediation/
Judicious Arbitration

kathleen@judgemcguire.com
(603) 496-9621

www.mcguirearbitration.com
Member of American Arbitration Association Roster of Neutrals
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 While no results has been released yet, 
the DIA planned to measure success based 
on data including the number of employees 
who discontinue opioids and reductions in 
prescription amounts. 
 In 2015, the nonprofit National Safety 
Council reported that the widespread use of 
opioids among injured workers put them 
at risk for addiction and fatal overdose, 
although the Centers for Disease Control 
and Prevention (CDC) wasn’t tracking the 
number of overdoses among injured work-
ers specifically.
 The report also noted that “[c]ourts 
have ruled that in many circumstances 
addiction and death arising from opioids 
prescribed to injured workers is compen-
sable.”
 Over the last decade, the rate of unin-
tentional opioid-related deaths has skyrock-
eted across New England. Massachusetts 
reported 29 overdose deaths per 100,000 
residents in 2016 — a 271 percent increase 
from 2010, according to the most recent 
data available from the CDC.
 During the same period in New Hamp-
shire, the rate of overdose deaths increased 
300 percent to 35.8 deaths per 100,000 
people. Comparatively, the national aver-
age was 13.3 deaths in 2016.
 The state’s Opioid Mediation Pilot 
Program differs from Massachusetts’ by 
taking cases before and after lump sum set-
tlements and by relying on volunteer me-
diators instead of judges, a suggestion from 
the workers’ compensation bar.
 “They thought that that added value,” 
Sisson said. “[Injured workers] would see 
the mediators were there to help and not to 
make money.”

 The use of volunteers isn’t new for the 
NH DOL, which has a well-functioning 
Civil Penalty Appeals Board, Sisson noted. 
 And, unlike Massachusetts, New 
Hampshire doesn’t have a backlog of 
workers compensation cases. In 2017, the 
department reported 5,034 employees who 
were disabled from work or out of work 
due to their injury for four or more days. 
That year, 1,888 workers compensation 
hearings were scheduled and 1,424 cases 
resulted in a hearing/decision, with 612 
lump sum settlements.
 A significant number of claims or hear-
ings involve injured workers using opioids, 
Sisson said, although the state doesn’t have 
good data on the issue.
 According to the CDC, 44 percent of 
all workers’ compensation claims with pre-
scriptions had at least one prescription for 
opioids based on 2016 data from 40 states.
 The DOL hosted an initial training in 
January for attorneys who have represented 
both claimants and carriers and have volun-
teered as mediators for the pilot program, 
which is voluntary for injured workers and 
confidential.
 Attorney Brian C. Shaughnessy signed 
up because he wants to “be part of the solu-
tion.”
 “The majority of mediators [at the 
training] have represented workers and we 
understand from ... our clients what’s going 
on with chronic pain,” he said. “You have 
empathy for them.”
 Shaughnessy said he’s watched the 
pendulum swing — five years ago, he had 
to fight to get insurance carriers to cover 
alternative treatments. Today, carriers are 
more proactive because of the high cost of 
opioid prescriptions, he argued.
 But, he also worries that injured work-
ers who have been doing well on opioids 

for years could now find that “the deck is 
being stacked against them” as claims are 
denied more frequently and states tighten 
restrictions on narcotic prescriptions.
 “They’re taking away the only thing 
that … gives them quality of life,” he said.
 While Shaughnessy said some of his 
clients might be hesitant about the media-
tion program because “everyone’s going 
into it with the mindset they need to stop 
using opioids,” other clients would wel-
come the opportunity.
 Sisson said he expects the pilot pro-
gram to be “a learning experience” involv-
ing feedback from both sides as well as 
mediators. And, treatment options would 
be flexible.
 “Not everyone can pack up their be-
longings and go somewhere [for treatment] 
for an extended period of time,” he said.
 Edward Stewart, who represented in-
jured workers for 39 years before leaving 
active practice, was also at the training.
 “I represented numerous clients who 
had become dependent on opioid medica-
tion, and I witnessed the very negative im-
pacts from this condition,” he wrote in an 
email. “I was also involved fighting insur-
ance carriers who wanted to no longer pay 
for these medications. … Due to the nature 
of the opioid problem, I believe that work-
ing with the parties to craft alternatives and 
solutions is in both parties’ best interests.”
 Although Sisson said he doesn’t expect 
the pilot program to include large numbers, 
he hopes the new treatment opportunities 
can create a better quality of life for people 
in pain.
 “For some of the injured workers who 
recognize this can be an issue, it could help 
them,” he said. “Even if we can help one 
person, then we’d be happy … we want to 
do our part.”

 This story was produced by the Gran-
ite State News Collaborative as part of its 
Granite Solutions reporting project. Read 
more stories and find resources on behav-
ioral health at www.collaborativenh.org. 
Founding members: NH Bar News, The 
Berlin Daily Sun, Business NH Magazine, 
The Eagle-Tribune, The Laconia Daily 
Sun, Manchester Ink Link, The Marlin 
Fitzwater Center at Franklin Pierce Univ. 
NH Business Review, NH PBS, Purple 
States and Seacoast Media Group.
 Committed to leveraging their re-
spective strengths and resources to cover 
the state’s most critical issue, the found-
ing members of the Granite State News 
Collaborative considered many options 
for their first project but returned time 
and again to the one that dominates con-
versations in every corner of the state: 
behavioral health. The GSNC will fo-
cus its collective resources on in-depth, 
evidence-based reporting on behavioral 
health in an effort to bring new depth, life 
and understanding to this issue. Using a 
Solutions Journalism Model, we will be 
asking questions and telling stories—
with equal rigor — about the challenges, 
what’s working and what’s not, and the 
responses of every day Granite Staters 
striving to solve these problems.
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By Anna Berry

 Tears of joy fell from one student’s 
eyes as Milford High School won the “We 
the People: The Citizen and the Constitu-
tion” New Hampshire State Champions 
trophy on January 11 at the State Legisla-
tive Office Building. Her team’s success 
was the product of many long hours of 
study in preparation for simulated Con-
gressional hearings that the New Hamp-
shire Bar Associated hosted as part of the 
“We the People” competition this winter.
 The 22 Milford students (right) had re-
ceived top scores based on their responses 
to “We the People” 2018-19 topics, includ-
ing the philosophical and historical foun-
dations of the American political system, 
the framing of the Constitution, and chal-
lenges facing American democracy in the 
21st century, among many others. A sample 
question: “What is the role and importance 
of political parties in our political system?”
 “We the People” curriculum, a pro-
gram of the Center for Civic Education, 
has been taught in New Hampshire schools 
in grades four through 12 for more than 30 
years and is a premier Law Related Educa-
tion program of the NHBA. The Bar holds 
a “We the People” competition annually 
and local students are invited to a Nation-
al Invitational in Washington, D.C. each 
spring.
 According to the Center, the hearings 
provide students with an opportunity to 
demonstrate their knowledge and under-
standing of constitutional principles and 
ideas during four-minute statements before 
panels of community members acting as 

congressional committees. The students 
are judged based on their understanding, 
constitutional application, reasoning, sup-
porting evidence, responsiveness, and par-
ticipation.
 During the award ceremony, social 
studies teacher Dave Alcox, who has 
coached the Milford team to many “We the 
People” state championships, expressed 
his gratitude to the more than 70 students, 
teachers, and parents assembled for their 
dedication to advancing civics education 
in the state.

 Attorney Howard J. Zibel, who has 
volunteered with the program for more 
than three decades, also asked for students 
who were registered to vote to stand and be 
recognized, highlighting the importance of 
democratic participation.
 Students from Hollis Brookline High 
School, under the direction of teacher 
Trevor Duval, received the runner-up tro-
phy and John Stark Regional High School, 
under the direction of teacher Dan Marcus, 
placed third in the finals. The three schools 
had advanced to the state finals following 

Milford Students Place First in “ We the People” State Finals

the district hearings held in December, 
which also included teams from Hollis-
Brookline High School and two classes 
from The Founders Academy.
 The award ceremony included re-
marks from NH Bar Association Executive 
Director George Moore. More than 20 at-
torneys and other volunteers took part in 
the hearings as judges and timers. Special 
guests included NHPR staff members who 
produce the Civics 101 podcast, serving as 
judges, and several legislators from Dis-
trict 2.
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By Erin Bucksbaum and Quinn Kelley

 In today’s litigious society, risk al-
location is an important consideration. 
Practically every agreement contains a 
promise by one or both of the parties to 
“defend and indemnify” the other party 
against claims and losses arising from a 
variety of situations. Small changes in the 
wording can lead to drastically different 
contractual interpretations. In fact, the 
ability to allocate risk under these con-
tract provisions can often depend on one 
word or phrase.
 While, the words “defend and indem-
nify” are often said in the same breath, 
the duty to defend and the duty to indem-
nify are treated separately under the law. 
Although each indemnity provision is 
unique, precedent from New Hampshire 
and surrounding jurisdictions provides 
guidance as to how particular provisions 
are likely to be interpreted. 

The Duty to Defend 
 The duty to defend is broad but not 
unlimited. Specific contractual language 
of the insurance policy or separate agree-
ment between two parties determines the 
extent of the obligation. 
 Generally, if there is any possibil-
ity that the carrier may be obligated to 
pay damages, there is a duty to defend. 
123 N.H. 148 (1983). When consider-
ing whether defense is owed, courts have 
interpreted “any possibility” to require 
a creative interpretation of a plaintiff’s 
claims. See Todd v. Vt. Mut. Ins. Co., 168 
N.H. 754 (2016). 
 For example, because a plaintiff’s 
claim for interference with a real estate 
sale could potentially give rise to a claim 
for emotional distress, the obligation to 
defend against all of the claims may be 
triggered under the personal injury provi-
sion of a homeowners’ policy. See Har-
lor v. Amica Mut. Ins. Co., 150 A.3d 793 
(Sup. Ct. Me. 2016). 
 Similarly, a recent New York decision 
found that because the insurance company 
did not provide conclusive evidence that 
the bad actor was not employed by the 
insured, they were required to treat the 
claim as covered under the policy. Combs 
v. Superintendent of Financial Services, 
2019 WL 149466 (NY Supreme Ct., App. 
Div., January 10, 2019).  
 Certain language may unintentionally 

give rise to additional duties. For example, 
the New Hampshire Court recently ruled 
that an insured party was entitled to costs 
associated with the defense of a declara-
tory judgment action under the policy be-
cause the settlement agreement between 
the parties routinely referred to the prior 
declaratory judgment action as a “claim.” 
In the Matter of Liquidation of the Home 
Ins. Co. (N.H. Oct. 27, 2017). In contrast, 
courts have been hesitant to extend a con-
tractual duty to defend to the prosecution 
of related counter-claims. Mount Vernon 
Fire Ins. Co. v. Visionaid, Inc., 477 Mass. 
343 (2017). 

The Duty to Indemnify 
 The law surrounding interpretation 
of indemnity provisions is well settled 
in New Hampshire. Courts first look at 
the ordinary meaning of the language, 
but when the language is ambiguous, the 
courts look to the parties’ intent at the time 
the agreement was made to determine 
the meaning of the contractual language. 
See Kessler v. Gleich, 161 N.H. 104, 108 
(2010). 
 The New Hampshire Supreme Court 
has consistently interpreted the term “aris-
ing out of” broadly in favor of indemnity. 
However, there are some areas where the 

outcome of the court’s interpretation is 
less clear. 

Grey Area # 1 – Indemnification 
for Party’s Own Negligence 

 Courts construe express indemnity 
agreements strictly when they purport 
to shift responsibility for an individual’s 
own negligence to another. Merrimack 
School District, 140 N.H. 9 (1995). Inter-
pretation often comes down to a balancing 
of factors to determine the intent of the 
parties. Id. 
 Some of the most contentious litiga-
tion occurs in the scope of an ordinary 
business deal. Recently, a New Hampshire 
Superior court construed “occasioned by,” 
more narrowly than “arising out of,” and 
therefore found that indemnification was 
not owed in a claim that arose from the 
allegedly negligent maintenance of the 
equipment because the injury was not 
solely “caused by” the use of the equip-
ment. McAuley v. Balcom Brothers, et al 
(2018). 
 Indemnity agreements in construc-
tion contracts can also lead to potential 
pitfalls. In the construction context, an 
indemnity provision requiring indemnity 
for injury or property damage not caused 
by the indemnitor is void. See N.H. RSA 

Words Matter: Practical Application of the Contractual Duty to Defend and Indemnify

338-A:2. However, there is no case law 
interpreting this statute, and it is unclear if 
courts will narrowly interpret clauses that 
do not contemplate fault, such as indem-
nity for claims “arising out of” work at a 
construction site, or completely invalidate 
those clauses. 

Grey Area # 2 – Defining Terms 
with Legal Significance 

 Disputes often arise when parties 
attempt to limit their obligations to par-
ticular circumstances. Indemnification 
clauses that hinge on words with specific 
legal significance can lead to additional 
interpretation problems. For example, 
it is not uncommon for parties to limit 
their obligation to indemnity to actions 
which constitute “gross negligence,” even 
though New Hampshire does not recog-
nize a common law cause of action for 
“gross negligence.” Barnes v. N.H. Kart-
ing Ass’n, 128 N.H. 102, 108 (1986). 
 Although it is unclear under New 
Hampshire law how the court would en-
force provisions based on a “gross neg-
ligence” standard, the limited precedent 
suggests that the courts would apply a 
higher standard of conduct before finding 
that indemnification is owed. See Kessler 
v. Gelich, 161 N.H. 210 (2010); see also 
Woodsville Gaur. Sav. Bank v. Passumpisc 
Sav. Bank, (N.H. Super., Nov. 1, 2016.) 

Conclusion 
 Due to the potential ability to shift 
financial and legal responsibility, it is 
important to painstakingly analyze these 
defense and indemnity provisions when-
ever they arise, especially in cases where 
multiple parties are involved. A thorough 
analysis may help to determine the true 
obligations or defenses available to your 
client. At the same time, when drafting 
these agreements, it may be worth reeval-
uating standard “boiler plate” language to 
ensure that the indemnity provisions in 
your client’s agreements are actually al-
locating responsibility the parties intend.

Quinn Kelley is a Shareholder at 
Boyle|Shaughnessy Law. Quinn is also a 
member of the Board for New Hampshire 
Legal Assistance. 

Erin Bucksbaum is an Associate at 
Boyle|Shaughnessy Law. 
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Insurance Law

By Kenneth Rubinstein and Eric Horner

 Cyber fraud continues to be a growing 
problem with real and practical consequenc-
es. In response to these growing threats, the 
insurance industry has developed a solution 
to protect against the impacts of this new and 
increasing risk. 
 Social Engineering Insurance protects 
companies from confidence schemes in 
which a bad actor defrauds an employee 
into sending money or payment on the 
company’s behalf. Today’s cyber criminals 
have moved past the “Nigerian Prince” 
scam and now employ complex strategies 
that are effective enough to defraud highly 
sophisticated companies and institutions. 
For example, the following story is a real 
loss on a recent construction project (with 
only minor details changed to protect the 
client’s identity). 
 A large New England hospital hired a 
nationally known contractor to construct 
a roughly $40,000,000 project. Midway 
through the project, the hospital’s accounts 
payable manager received an email from 
someone they thought was their contractor, 
instructing that the contractor had changed 
banks, and providing new wiring instruc-
tions. The email looked real in every respect. 
The manager even called the executive’s 
assistant (using the phone number listed on 
the email) who sounded very professional, 
answered the phone using the contractor’s 
name, and confirmed the new information.  

Social Engineering Insurance Vital for Capital Projects

 Unfortunately, the “assistant” was not 
actually employed by the contractor and 
this was part of an elaborate, but increas-
ingly common, scheme. In this instance, the 
manager followed the instructions, and the 
contractor did not contact the hospital until 
two payments had been missed — not want-
ing to be pushy. By that point, the hospital 
had wired out approximately $1.5 million 
in requisition payments. 
 Even sophisticated businesses with 
strong employee training, employee back-
ground checks, and vigorous prequalifica-
tion can be duped. Criminals discover an 
ongoing capital project through print or 
online media and determine the identity of 
contractors from media reports, job signage, 
or otherwise. The criminal then creates a 
false email account that “spoofs” the actual 
email address of the company using a simi-
lar domain. Accordingly, if the contractor’s 
name is AAA Builders, and their correct 
email suffix is @aaabuilders.com, the 
criminal may create and register a domain 
of aaabuiIders.com (using capital I instead 
of lowercase L) or @aaa-builders.com 

(inserting a dash in the name) from which 
to send the email.  The criminal then sends 
the email with the spoofed address (usually 
using a name that the owner will recognize 
from the project) to the owner, requesting 
changes to the payment method. The email 
often requests that future payments be 
wired to a specific account number, which 
is actually the criminal’s account. In most 
instances, victims do not realize they have 
been defrauded until they are contacted by 
the real intended payee who never received 
the required payment. By this time, it is 
usually too late to recover the funds. 
 These losses are not covered under 
standard general liability insurance policies, 
which generally cover physical losses or 
bodily injury to third parties. Crime Insur-
ance Policies and Computer Fraud Policies 
also generally don’t cover these losses, even 
though one might expect them to apply. The 
Crime Insurance Policies contain various 
coverage exclusions, such as the “Voluntary 
Parting Exclusion,” which precludes cover-
age where the insured voluntarily handed 
over the funds (even where induced through 

fraud). Likewise, most Computer Fraud 
Insurance policies generally cover only “un-
authorized entries” such as hacking. They do 
not apply to computer fraud occurring via 
email as the email by its nature is deemed 
an authorized “entry.” 
 In response to this coverage gap, 
many insurance carriers now offer Social 
Engineering Insurance Coverage to protect 
against losses stemming from vendor, sup-
plier, and even client impersonation. This 
insurance is available as an endorsement on 
a company’s existing insurance program, or 
as a stand-alone coverage option. As with 
all insurance, significant exclusions and 
limitations may apply and the specific words 
of the policy matter. Therefore, companies 
should review their policies carefully and 
consult with legal counsel or an insurance 
professional. That said, Social Engineering 
Insurance is becoming increasingly com-
mon and essential for companies who make 
significant expenditures, such as capital 
projects or regular equipment or materials 
purchases. 

Kenneth Rubinstein, an attorney, is co-chair 
of Preti Flaherty’s Construction Law Prac-
tice Group and can be reached at KRubin-
stein@Preti.com. 

Eric Horner is a Vice President and Partner 
at the Rowley Agency and can be reached at 
EHorner@RowleyAgency.com.
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F O R  AT T O R N E Y S

Legal Malpractice

Bonds

Workers’ Compensation

Employment Practices  
Liability

General Liability

Cyber Liability 

Justin Kesner

“We are delighted to enter into this  
strategic alliance,” said Justin Kesner, 
Senior Vice President of Amity’s Legal 
Professional Liability Division. He said, 

“With the endorsement of the NH Bar Association, 
Amity will be able to provide a much broader range 
of insurance services to NHBA members. Our  
division which provides insurance products to  
attorneys will now be able to offer NHBA members 
access to over 25 different liability insurance  
companies, and a dedicated service team.”

Sue Morand

“I am pleased that Amity will continue 
to offer the same level of service  
our members are accustomed to.  
In addition, Amity will be able to help 

members with other insurance products. This is 
a positive change that brings more support to 
members.” -- Sue Morand

George R. Moore, Esq.,  
NHBA Executive Director 

“We are very pleased with the  
continuity this change offers to  
members with Sue still servicing  
existing policies and having Amity 

committed to a New Hampshire presence and  
offering a wider range of products. Also, this deal 
is consistent with the Bar’s long range goals of 
refocusing on core services to members.”  
-- George R. Moore, Esq., NHBA Executive Director

F A Q s

I have always worked with  
Sue Morand, who do I call now  
if I have a question?
Good news! Members will continue to  
work with Sue Morand. She will still be  
your contact for your insurance needs.  
You can reach her at the same number,  
603-715-3204; her email has changed.  
smorand@amityins.com

What happens to my  
current policy with NHBA  
Insurance Agency, Inc?
Your current policy will remain unchanged 
and in effect until it is time to renew. At 
that time, you can work with Sue Morand 
to review your policy and select coverage 
options that best suit your needs from the 
offerings available through Amity Insurance. 

I have always worked with  
NHBA Insurance Agency, Inc. 
Why would I want to change?
Amity Insurance is committed to serving 
the members of the NH Bar Association. To 
ensure a consistent level of service and a 
seamless transition, they have opened an 
office here at the NH Bar Center at 2 Pills-
bury Street in Concord. In addition, they 
have retained Sue Morand to manage NHBA 
accounts. Amity Insurance already has a 
presence in NH and experience in the local 
insurance market. The depth and breadth of 
coverage that they are able to offer to NHBA 
members will expand an already great ser-
vice, increasing the benefit to members.

    Endorsed by the NH Bar Association

O N E  S T O P  S H O P P I N G

For your convenience, Amity offers  
a variety of coverages including:

Auto Insurance

Home Owners Insurance

Condo Insurance

Renter & Tenant Insurance

Umbrella Insurance

Boat Insurance

Visit Amity’s website to view a complete list of products and services available.   
www.amityins.com/products.html

An Innovator in the Insurance Industry  
Since 1978

C O N TA C T  I N F O R M AT I O N

Justin Kesner
Senior Vice President-  
Legal Professional Division

Amity Insurance Agency, Inc.
500 Victory Road, Marina Bay
North Quincy, MA 02171

Phone: 617-769-5339
Fax: 617-479-5147

Suzanne L. Morand, AAI, CIC

Amity Insurance Agency, Inc.
2 Pillsbury Street, Suite 300
Concord, NH 03301

Phone: 866-642-2292
Smorand@amityins.com 

Amity Insurance Agency, Inc., the region’s leading full-service agency, and the New Hampshire Bar Association  
are pleased to announce the formation of a strategic partnership.  Amity, which has provided professional  
liability to Massachusetts attorneys for more than three decades, has purchased the insurance agency business 
from the New Hampshire Bar Association and will now be the Association’s endorsed insurance agency,  
expanding coverage options for New Hampshire Bar Association members.  In addition, Amity has opened an  
office within the NH Bar Center, to facilitate the management of member accounts.

NHBA Insurance 
Agency, Inc. is now Amity Insurance
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By Kolbie McCabe and Peter Beach

 It is common today to include in a dis-
cussion about choice of entity the possibil-
ity of forming an LLC (Limited Liability 
Company) that elects to be taxed as an S 
corporation. The choice is not appropriate 
for everyone, but it warrants consideration 
in many cases. Further, while making the 
election is simple, ensuring that the elec-
tion is valid is not.
 The Internal Revenue Code gives 
LLCs a great deal of flexibility regarding 
entity classification for federal income tax 
purposes. An LLC can elect to be taxed as 
a C corporation by filing IRS Form 8832 
and as an S corporation by filing IRS Form 
2553. (It is not necessary for an LLC elect-
ing to be taxed as an S corporation to also 
file Form 8832.) Beware that due diligence 
may be required to guarantee that an LLC’s 
election to be taxed as an S corporation is 
valid, including a review of the LLC’s op-
erating agreement.

When to Review
 Practitioners need to know when to 
perform the due diligence review. When-
ever any of the following situations arise in 
your practice, be sure to review the entity’s 
operating agreement so that any election is 
made validly:
1. An existing or newly formed LLC 

wants to be taxed as an S corporation 
to reduce its self-employment tax li-
ability;

2. An S corporation wants to convert to 
an LLC under the NH conversion stat-
ute and retain taxation as an S corpora-
tion;

3. An LLC that had previously elected 
to be taxed as a C corporation now 
wishes to elect taxation as an S corpo-

ration; or
4. A C corporation wants to convert to 

an LLC and elect to be taxed as an S 
corporation.

Changes to the LLC Operating 
Agreement

 The changes that must be made to a 
standard LLC operating agreement are not 
complex. Primarily, an operating agree-
ment should not refer to the member’s 
capital accounts and the tracking thereof. 
All provisions controlling distribution, al-
location, and liquidation should state that 
such transfers are to be made pro rata in 
accordance with the members’ LLC inter-
ests, as is required of all S corporations. 
 Practitioners should also ensure that an 
LLC’s operating agreement does not create 
more than one class of interests. Beware 
that the creation of more than one class of 
interest may not be so obvious. Under the 
S corporation regulations, an S corporation 
has more than one class of interest if mem-
bers have different distribution and liqui-
dation rights. Some LLC operating agree-
ments provide for preferential treatment for 
certain members without acknowledging 
that more than one class of interests exists. 
For example, if an LLC’s operating agree-

ment gives preferential distribution rights 
to its founders and not other members, then 
there may be two classes of membership 
interest even though the agreement does 
not actually use terms that refer to separate 
classes, such as “Class A Common” and 
“Class B Preferred.” 
 In order to take advantage of the In-
terest and Dividends Tax benefits available 
for New Hampshire LLCs, the LLC’s in-
terests must be non-transferable according 
to the terms of its operating agreement. At 
a minimum, the non-transferability rules, 
which are beyond the scope of this article, 
require the consent of another non-transfer-
ring member (or perhaps a majority of the 
non-transferring members) before a mem-
ber may transfer its interest in the LLC.
 It is also important that the operating 
agreement be amended to treat as null and 
void any transfer of an interest in the LLC 
to a transferee that does not qualify as an 
eligible S corporation shareholder. Ineli-
gible S corporation shareholders include 
nonresident aliens, partnerships, LLCs, and 
C corporations.

Consequences of Losing S 
Corporation Status

 If an LLC loses status as an S corpo-

ration, then it should revert to the taxation 
method used before the S election was 
made. For example, if an LLC first elects 
taxation as a C corporation and subsequent-
ly files an invalid S election, then the LLC 
will revert to taxation as a C corporation. If 
an LLC files an invalid S election without 
first filing for C corporation taxation, some 
argue that the LLC should revert back to 
taxation as a partnership or disregarded en-
tity under the default classification rules. 
Others take the position that the S election, 
whether valid or not, makes the LLC tax-
able as a C corporation if the S corporation 
election is later found to be invalid. 
 Fortunately, there is a safety net, albeit 
an expensive one, for inadvertently invalid S 
elections. An LLC that discovers any provi-
sions in its operating agreement that would 
invalidate its election for taxation as an S 
corporation can request relief from the IRS 
in the form of a request for a private letter 
ruling. Also, the IRS is expected to publish 
a Revenue Procedure addressing common 
missteps in due diligence for entities taxed 
as S corporations, which may identify key 
issues for practitioners in this field.

Kolbie McCabe is a corporate attorney at 
the law firm of Sheehan Phinney Bass and 
Green. She represents corporate transac-
tions, including mergers and acquisitions, 
joint ventures, and debt and equity financ-
ings. She will also assist clients in a broad 
range of tax-related matters for businesses, 
individuals, and tax-exempt organizations.
Peter Beach is a tax attorney at the law 
firm of Sheehan Phinney Bass and Green. 
He represents clients in many industries, 
including: software, telecommunications, 
healthcare, real estate, natural resources, 
private equity and venture capital, logis-
tics, education and the public sector.

LLC Taxed as an S Corporation — Be Careful

By John E. Rich Jr.

 While tax practitioners were spend-
ing the bulk of 2018 attempting to under-
stand the intricacies of the Tax Cuts and 
Jobs Act of 2017 (the Act), there were 
still significant developments impacting 
employee benefit plans. 
 This article highlights a few of the 
significant 2018 developments impacting 
employee benefit programs. A common 
theme seen in these developments is the 
federal government’s attempt to enhance 
access to retirement and health benefits.   

Let’s All Come Together, 
Association Health and 

Retirement Plans
 Following the issuance of a 2017 
Executive Order intending to promote 
healthcare choice and competition, the 
United States Department of Labor 
(DOL) began working on guidance to fa-
cilitate the purchase of health insurance 
across State lines.
 On June 21, 2018, the DOL issued 
a final regulation under Title I of the 
Employee Retirement Income Security 
Act (ERISA) that established criteria for 
determining when employers may join 
together in a group or association of em-
ployers that will be treated as the sole 
“employer” sponsor of a single multiple-
employer employee welfare benefit plan 

and group health plan.
 The final regulation sets forth the 
criteria under which groups or associa-
tions may establish an ERISA-covered 
multiple employer group health plan.  
 Most significantly, under the so-
called “commonality of interest” test,  
any employer can join with other em-
ployers in a self-funded or insured as-
sociation health plan if (i) the employers 
are in the same trade, industry, line of 

business, or profession, or (ii) each em-
ployer has a principal place of business 
in the same region that does not exceed 
the boundaries of a single state or met-
ropolitan area (even if the metropolitan 
area includes more than one state). 
 In addition, the group or association 
also must have at least one substantial 
business purpose unrelated to offering 
and providing health coverage or other 
employee benefits. 

 The final regulation significantly ex-
pands the groups of employers that can 
be treated as a single large employer 
group for claims experience and all other 
federal law purposes.  
 However, the regulation does not 
change Section 514 of ERISA which per-
mits states to regulate association plans 
which could limit their applicability in 
states wishing to maintain the current 
rules.
 Later in 2018, the DOL turned its 
attention to expanding access to associa-
tion retirement plans following a similar 
Executive Order directing expansion of 
retirement plan coverage.  
 On October 23, 2018, the DOL is-
sued a proposed regulation designed to 
clarify the circumstances under which 
an employer group or association or a 
professional employer organization may 
sponsor a workplace retirement plan. 
These plans are referred to as “MEPs,” 
or multiple employer plans.  
 The proposed regulation adopts 
criteria very similar to that of the final 
association health plan regulation with 
respect to the required connections be-
tween participating employers. The MEP 
regulation is only proposed and could 
have significant changes in the final ver-
sion including further lessening of the 

Legal Developments in Employee Benefits Plans in 2018

BENEFITS continued on page 30
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By John F. Hayes

 The General Court and Supreme Court 
each addressed issues affecting property 
taxation in 2018. Here is a summary of 
some of the key developments.

Court Decisions
 The NH Supreme Court took up the 
often-litigated subject of valuing utility 
property in PSNH v. Town of Bow, 170 
NH 539 (2018). In that case, the Town 
of Bow appealed the decision of the trial 
court granting the abatement to PSNH for 
the utility property it owned in the town, 
including the Merrimack Station, two com-
bustion turbines, and the high-voltage elec-
tric regional transmission and distribution 
network. The Court prefaced its analysis 
with a quote that often finds its way into 
property tax cases where valuation is an is-
sue: “The search for fair market value .. is 
akin to a snipe hunt carried on at midnight 
on a moonless landscape.”
  My research indicates that snipe hunt-
ing is often conducted on moonless nights, 
nevertheless this quote may be particularly 
appropriate for indicating the difficulty of 
valuing utility property given the atten-
tion that this State’s highest court has had 
to pay to this subject over the years. The 
Town raised a number of objections to the 
valuation methods used by PSNH’s expert 
and adopted in the trial court’s decision. 
One of the Town’s objections was the use 
of what is known as net book value for the 

valuation of the transmission and distribu-
tion network. Net book value is determined 
by calculating original cost less deprecia-
tion. The Supreme Court deferred to the 
trial court’s assessment of the credibility of 
each of the experts as the principal basis 
for upholding the trial court’s decision. 
 In Polonsky v. Town of Bedford, 190 
A.3d 400 (2018), the Supreme Court re-
versed the trial court’s ruling that a former-
owner of a tax-deeded property could bring 
an action to recover proceeds of a tax sale 
to recover the amount received by the mu-
nicipality in excess of tax, interest, and 
penalties if the sale occurs after three years 
from the deeding of the property. The case 
involved the interpretation of RSA 80:89, 
VII which limits the time in which a mu-
nicipality has a duty to give notice of a 
tax sale and distribute excess proceeds to 
a former-owner pursuant to RSA 80:88 to 
three-years. 
 The Supreme Court found that accord-
ing to the express language of the statute 
the legislature did not intend to allow a 
former owner to recover any excess pro-
ceeds after three years from the date of the 
tax deed, and therefore under the statuto-
ry scheme a municipality could retain all 
proceeds from the tax sale conducted af-
ter three years. However, rather than rule 

on the constitutionality of a municipality’s 
retention of amounts in excess of taxes, in-
terest and penalties, the Supreme Court re-
manded this issue to the trial court without 
a ruling.

General Court
 Chapter 238, Laws of 2018, estab-
lished a study committee to reform the 
state’s system of valuing utility property. 
This bill is designed to make more uniform 
the manner in which utility property is val-
ued. Under the current system the methods 
used to value utility property vary among 
municipalities and from the methods used 
by the Department of Revenue Adminis-
tration. The results of the subcommittee’s 
work can be found in a bill that is pend-
ing this legislative session, House Bill 
700. The “hunt for snipe under a moonless 
landscape” quote found its way into the 
statement of intent in this bill. In its cur-
rent form, HB 700 adopts net book value 
as the exclusive method for valuing utility 
property.
 Another significant piece of legisla-
tion, Chapter 282, effective the tax year be-
ginning April 1, 2019, lowers the amount 
of interest taxpayers must pay on property 
tax not paid within thirty days after bills 
are mailed from 8 percent from the cur-
rent rate of 12 percent. The interest rate on 

properties subject to a tax lien was reduced 
to 14 percent from 18 percent. 
 In the same piece of legislation, the 
legislature changed the deadline for apply-
ing for a prorated assessment on a building 
damaged by fire or other natural disaster 
to the later of sixty days after the loss or 
March 1. This addressed the issue decided 
in Carr v. Town of New London, 161 A.3d 
753 (2017), in which the Supreme Court 
held that even though the taxpayer had 
missed the 60-day deadline to apply for a 
prorated assessment under RSA 76:21, the 
taxpayer was entitled to an abatement for 
good cause under RSA 76:16. 
 Finally, a few legislative changes were 
made to the property tax system to benefit 
veterans and service members. Chapter 
105 increased the amount of the optional 
veteran’s tax credit for service-connected 
disability, from $2,000 to $4,000, and 
Chapter 148 increased the optional vet-
eran’s tax credit from $500 to $750. Ad-
ditionally, Chapter 151 established an op-
tional combat service credit for members 
of the National Guard or reserves engaged 
in combat service in amount from $50 to 
$500.

John F. Hayes is the General Counsel to 
Allobar Strategies, a commercial tax abate-
ment company located in Concord. He was 
the Revenue Counsel to the NH Department 
of Revenue Administration for over 13 years 
and represented the State of NH in some of 
the most significant property tax cases in re-
cent years. 
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By Nancy Richards-Stower

 In the fall of 2017, the “Tax Cuts and 
Jobs Act of 2017” slid through Congress, 
was signed into law by the president on 
December 22, and took effect on January 
1, 2018. 
 Also during that fall, the “Me, Too!” 
movement was sweeping the globe. On 
October 15, 2017, actress Alyssa Milano 
tweeted, “If you’ve been sexually ha-
rassed or assaulted, write ‘me too’ as a re-
ply to this tweet.” The hashtag “MeToo” 
was tweeted by hundreds of thousands, 
and CBS News reported that there were 
12 million Facebook “Me, Too” posts 
within only 24 hours. 
 Commentators said that a signifi-
cant reason for the ability of powerful 
media-men-sexual assaulters to repeat 
their crimes — many of which happened 
over decades — was that they and their 
employers “paid off” victims with settle-
ment funds tied to non-disclosure provi-
sions like: “If you tell anyone about the 
underlying alleged facts, or that there is 
a settlement agreement, or that you were 
paid money, you will have to pay us back 
and pay our attorney fees.”
 Non-Disclosure Agreements, a/k/a 
“NDAs,” a/k/a “confidentiality provi-
sions,” had allowed serial rapists and ha-
rassers to commit their crimes again and 
again, aided by their corporate insurance, 
corporate counsel, and boards of direc-
tors who “saw not, heard not, knew not, 

and spoke not,” but covered up a lot.
 Members of Congress were aware 
of “Me, Too” while the “Tax Cut Bill of 
the Century” moved along towards the 
president’s desk (moving mostly behind 
closed doors; there were no hearings, 
just votes). So, in November 2017, just 
a few weeks before the bill landed on 
Old Resolute, Senator Menendez, (D-
N.J.), proposed using the tax law to sanc-
tion sexual harassers and their employ-
ers who included NDA’s into settlement 
agreements. How? With tax penalties 
that disallowed business deductions for 
settlement funds and attorney fees paid 
by them.
 It sounded good! (Although mean-
ingless when insurance pays the settle-
ment and provides attorneys.)

 So, imagine Senator Menendez’s ire 
when his idea, his tax proposal, applaud-
ed by colleagues on both sides of the 
aisle, ended up with language drafted by 
(Republican) staffers that harmed sexual 
harassment victims! How could this be? 
The wording started out OK:
 “No deduction shall be allowed un-
der this chapter for:
 (1) any settlement or payment relat-
ed to sexual harassment or sexual abuse 
if such settlement or payment is subject 
to a nondisclosure agreement ...”
 So far, so good, right? But then the 
drafters, either careless, clueless or back-
stabbing, wrote:
 “or
 (2) attorney fees related to such set-
tlement or payment.” (emphasis added)

 The drafters failed to limit the sanc-
tion to the harassers and their employers. 
Thus, victims, whose attorney fees were 
paid under such settlement agreements 
could no longer deduct them in the tax 
wash of 2004; this would always signifi-
cantly reduce a victim’s recovery.

1996 Redux?
 Prior to 1996, both physical and 
emotional damages were tax-free “per-
sonal injury damages.” But, in 1996, 
House Speaker Newt Gingrich champi-
oned a bill which eliminated the tax-free 
status of emotional distress damages, un-
less they emanated from physical injury 
(basically, blood and/or bruises). The 
commentary was that Gingrich’s moti-
vation was to stop Democrat-supporting 
trial attorneys from attributing all dam-
ages to emotional distress, rather than for 
lost pay, as a means for both parties to 
avoid payroll taxes.). 
 PTSD because you broke a leg in a 
car accident? Tax free emotional distress 
damages. 
 PTSD because your boss leaned on 
you while groping under your blouse? 
Tax that emotional distress (no blood, no 
bruises). 
 This worked terrible hardships on 
victims of employment discrimination, 
because statutory attorney fees were 
not incurred as the result of any physi-

“Me, Too” Taxed Too?
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By John M. Cunningham 

 Internal Revenue Code section 199A 
became effective on January 1, 2018. It pro-
vides owners of pass-through businesses, in-
cluding owners of sole proprietorships, S cor-
porations and entities taxable as partnerships 
(including multi-member LLCs) with annual 
federal income tax deductions of 20 percent 
or more of their shares of the “qualified busi-
ness income” (effectively, the net business 
income) of their businesses. However, these 
deductions are limited under section 199A(a)
(2) to 20 percent of the owner’s taxable in-
come less net capital gains. By its terms, sec-
tion 199A will expire in 2026, but there is a 
substantial possibility that well before then, 
Congress will extend it indefinitely.
 Section 199A provides pass-through 
deductions to owners of two kinds of busi-
nesses — “specified service trades or busi-
nesses” and “qualified trades or businesses.” 
Specified service trades or businesses include 
the practice of law and many other profes-
sions. Qualified trades or businesses include 
all other businesses except the business of 
serving as an employee. 
 Two key concepts in section 199A are 
“threshold amount” and “phase-in range.” 
For married couples filing jointly, the thresh-
old amount is $315,000 and the phase-in 
range is between $315,000 and $415,000. 
For all other taxpayers, the threshold amount 
is $157,500 and the phase-in range is be-
tween $157,500 and $207,500.
 As discussed below, on the basis of their 

taxable income, a significant majority of New 
Hampshire lawyers probably qualify for the 
above 20 percent deduction. However, those 
whose taxable income is within their phase-
in range may receive substantially lesser de-
ductions than owners of qualified trades or 
businesses with the same taxable income, 
and those whose taxable income exceeds 
their phase-in range will receive no section 
199A deductions at all. To explain:
• Under section 199A(b)(3)(A), owners of 

both specified service trades or businesses 
and qualified trades or businesses receive 
the above 20 percent deduction.

• Under section 199A(b)(3)(B), qualified 
trade or business owners whose taxable in-
come is within their threshold amount and 
whose section 199A(b)(2)(A) deduction 
does not exceed their section 199A(b)(2)
(B) deduction receive section 199A pass-
through deductions on the basis of a com-
plex formula set forth in sections 199A(b)
(3)(B)(i) through (iii). The starting point 
for the section 199A deduction allowable 
to these lawyers is the same as for own-
ers of qualified trades or businesses.  
 The section 199A(b)(2)(A) deduc-
tion is 20 percent of an owner’s qualified 
business income. The section 199A(b)(2)

(B) deduction is the greater of (i) 50 per-
cent of the W-2 wages paid by an owner’s 
pass-through business or (ii) 25 percent of 
these wages and 2.5 percent of the cost of 
their depreciable business property.

 However, under section 199A(d)(3)(B), 
the above deduction must be reduced to 
the extent that lawyers’ taxable income 
exceeds their threshold amount within 
their phase-in range.

• It is unclear what section 199A deduc-
tion lawyers will receive if their taxable 
income is within their phase-in range but 
their section 199A(b)(2)(B) deduction 
equals or exceeds their section 199A(b)(2)
(A) deduction. Many tax professionals be-
lieve it will be their section 199A(b)(2)(A) 
deduction — i.e., the lesser of their section 
199A(b)(2)(A) and section 199A(b)(2)
(B) deductions. Personally, I believe that 
strong arguments can be made that it will 
be their section 199A(b)(2)(B) deduction 
without reduction. However, the matter is 
unclear.

• Under the terms of section 199A(b)(2), 
if the taxable income of lawyers exceeds 
their phase-in range, they will be entitled 
to no section 199A deduction.

 If lawyers are members of law firms 
taxable as S corporations and their taxable 
income does not exceed their threshold 
amount, they should consider restructuring 
their firms as sole proprietorships or partner-
ships, since owners of these businesses who 
also work for their businesses, unlike S cor-
poration shareholder-employees, need not 
pay themselves “reasonable compensation” 
and thus can significantly increase their qual-
ified business income for section 199A(b)(3)
(A) purposes as compared with that of S cor-
porations. 
 Furthermore, if their taxable income 
does not exceed their threshold amount and 
they restructure their businesses as partner-
ships, this will not only increase their section 
199A(b)(3)(A) deduction but will also enable 
them to significantly reduce their Social Se-
curity taxes and Medicare Tax under a little-
known but powerful IRS proposed regulation 
designated Prop. Reg. § 1.1402(a)-2.
 However, if two or more lawyers prac-
tice in a PLLC taxable as a partnership but 
their taxable income is within their phase-
in range, they should consider converting 
their partnership to an S corporation in order 
to increase the W-2 wages of their practice 
and thus their section 199A(b)(3)(B) pass-
through deduction.
 Six final points about the meaning of 
section 199A for New Hampshire lawyers:
• Through separate real estate entities, many 

New Hampshire law firms own the build-
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required links between employers.

Other Significant Developments:
Student Loan Repayments

 The Internal Revenue Service (IRS) 
issued a Private Letter Ruling on May 
22, 2018, that approved an employer’s 
request to  take into account employees’ 
student loan repayments for purposes 
of qualifying for an employer contribu-
tion to the employer’s retirement plan.  
Under the ruling, if an employee made 

a student loan repayment during a pay 
period equal to at least 2 percent of the 
employee’s eligible compensation, the 
employer would contribute 5 percent of 
the employee’s compensation to the re-
tirement plan. 
 Although a Private Letter Ruling is 
authoritative and binding only for the 
taxpayer requesting it, it provides clear 
guidance of what the IRS thinks about 
an issue. In light of considerable student 
loan debt faced by many employees, the 
ruling has gathered considerable inter-
est among employers who want to assist 
younger employees save for retirement. 

Hardship Distributions
 The Bipartisan Budget Act of 2018 
(the Act) liberalized the rules applicable 
to Section 401(k) and 403(b) Plan hard-
ship distributions. Hardship withdrawals 
permit active employees to receive their 
elective deferrals prior to reaching age 
59 1/2.  
 The IRS issued proposed regulations 
on November 9, 2018 to clarify certain 
hardship distribution issues, conform ex-
isting regulations to the new rules, and 
incorporate prior changes and guidance.
 Among other changes, the Act and 
proposed regulations (i) eliminate the 
prior prohibition on elective deferrals for 
six months following a hardship with-
drawal, (ii) make optional the require-
ment for participants to take plan loans 
before hardship withdrawals, (iii)  permit 
(but do not require) an employer to allow 
hardship withdrawals from additional ac-

counts, and (iv) permit hardship distribu-
tions on account of a federally declared 
disaster by the Federal Emergency Man-
agement Agency.

Health Reimbursement 
Arrangements (HRAs)

 On October 23, 2018, several gov-
ernment agencies issued proposed regu-
lations intended to expand the usability 
of health reimbursement arrangements 
(HRAs).  HRAs are employer-funded ac-
counts that employees can use to pay for 
qualified medical expenses not covered 
by their health plans.  
 The proposed regulations would ex-
pand the usability of HRAs by eliminat-
ing the current prohibition on integrating 
HRAs with individual health insurance 
coverage thereby permitting employers 
to offer HRAs to employees enrolled in 
individual health insurance coverage.  

Affordable Care Act and Health 
Insurance

 Lastly, although most advisors are 
aware that the 2010 Affordable Care 
Act (ACA) imposes penalties on large 
employers if coverage is not offered to 
full-time employees (30 hours per week 
or more) and their dependents, many ad-
visors may not be aware that reducing 
employees’ work hours to reduce health 
insurance costs could result in a violation 
of Section 510 of ERISA. 
 Section 510 prohibits an employer 
from discriminating against an employee 
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or interfering with an employee’s attain-
ment of a right under a benefit plan.  
 A series of lawsuits have moved 
through the federal courts where em-
ployees have challenged employers’ de-
cisions to reduce employees’ hours to un-
der the ACA 30 hour per week eligibility 
threshold and thus cause the employees 
to lose health coverage.  
 In one such case, Marin v. Dave & 
Busters, on December 7, 2018, the fed-
eral court gave preliminary approval 
for a $7.4 million settlement which also 
barred Dave & Buster’s management 
from taking adverse employment actions 
against employees for the purpose of de-
nying them health coverage.
 Although historically the ACA and 
ERISA have not been interpreted to re-
quire employers to offer health insur-
ance or provide full-time employment 
to all employees, the ERISA 510 cases 
like Marin v. Dave & Busters should be 
a warning to employers to be cautious 
about both reducing hours if the result 
is that employees are subsequently ineli-
gible for health insurance coverage.  

John E. Rich Jr. chairs the Tax Depart-
ment at McLane Middleton. He spe-
cializes in employee benefits, pension, 
ERISA and tax-related matters. He can 
be reached at john.rich@mclane.com or 
(603) 628-1438.

Save the date: John will be chairing the 
NHBA’s Annual Tax Forum on Wednes-
day, November 20.

Melanson Heath is a full-service, regional Certified Public 
Accounting firm licensed in Massachusetts, New Hampshire, 
Maine, and Vemont. We are here to be your partner in providing 
personalized accounting services for your business, nonprofit 
organization, or governmental entity.

Audit & Assurance
Tax Compliance & Strategies

Fraud & Forensic
Accounting Services
Business Valuations

Management Advisory Services

NASHUA, NH • MANCHESTER, NH
ANDOVER, MA • GREENFIELD, MA

ELLSWORTH, ME

MELANSONHEATH.COM • 800-282-2440

A PARTNER IN
YOUR SUCCESS
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Tax Law

Working with attorneys and
their clients to evaluate short
and long‐term financial and
tax implications of proposed

settlement options

Northeast Divorce Settlement Consultants
99 Bow Street, Suite 300 East, Portsmouth, NH

603 812 0124, mmccarthy@ndscllc.com

Divorce Settlement Financial Consulting
Monica Ann McCarthy, CFA®, CDFA™, CPWA®

cal injury. The day before the 1996 law 
went into an effect, a $100,000 sexual 
harassment emotional distress settlement 
with no wage claim and a 1/3 attorney 
fee agreement meant the lawyer would 
pay taxes on her $33,333 and the client 
would pay zero taxes on the $66,666 
emotional distress damages. The day af-
ter the 1996 tax law went into effect, the 
lawyer again paid taxes on the $33,333 
fees, but now the client was taxed on the 
full $100,000, with the $33,333 attorney 
fees being double taxed, as a result. 
 Years of lobbying by civil rights 
advocates to fix this problem were as-
sisted by a New York Times article about 
a Cook County, Illinois employee who 
successfully sued her agency for gender 
discrimination. The jury awarded her 
$3 million, which the judge cut to the 
statutory Title VII cap of $300,000, then 
awarded her $850,000 in attorney fees 
and $100,000 in expenses. 
 She would not celebrate, because 
now she owed Uncle Sam so much mon-
ey that she suffered a net loss of $99,000 
for the privilege of winning her case. 
Under IRS interpretation, such employ-
ees were limited to a “below the line” 
deduction for attorney fees paid in their 
cases, leaving most plaintiffs with no fee 
deduction, and others in debt to the IRS.
 The 1996 tax mistake was fixed when 
President Bush signed the “American 
Jobs Creation Act of 2004.” Attorneys 
could again represent employees whose 

damages or wage claims were modest 
compared to the statutory fees, and em-
ployees could deduct 100 percent of their 
attorney fees paid in settlement or at trial 
as an “above the line deduction.”
 But, like the shark in “Jaws,” for 
sexual harassment victims with non-dis-
closure settlements, the tax shafting of 
discrimination victims is b-a-a-a-a-a-ck 
under the 2017 tax act. Senator Menen-
dez tried to get the problem fixed. In May, 
2018 he filed the “Repeal the Trump Tax 
Hike on Victims of Sexual Harassment 
Act of 2018.” It went nowhere. Few Re-
publicans expressed interest as the fall 
election loomed, and even sympathetic 
Democrats were reluctant to amend the 
tax bill for which none of them had vot-
ed.
 Likely, a more “woke” Congress will 
fix the problem. Until then, enhanced 
settlement amounts, creative percentage 
attributions, and indemnification provi-
sions are used to convince some sexual 
harassment victims to agree to NDA’s, 
even as uninsured defendants can ratio-
nally risk public litigation rather than au-
tomatically lose deductions for payments 
and fees under a confidential settlement.

Nancy Richards-Stower has an office in 
Merrimack and has advocated for em-
ployee rights since 1976. She will be a 
presenter at the NHBA’s 18th Annual 
Labor and Employment Law Update on 
Thursday, April 11. For more informa-
tion, visit https://www.nhbar.org/nhba-
cle/.
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ings in which they practice law, and they 
pay rent to that entity. Under proposed 
regulations issued by the Treasury and 
the Internal Revenue Service on August 
8, 2018 (the Proposed Regulations), this 
rent may well be treated as specified ser-
vice trade or business income rather than 
qualified trade or business income even 
though the rental entity is not a specified 
service trade or business.

• Before the issuance of the Proposed Regu-
lations, a number of tax professionals sug-
gested that if lawyers created a new entity, 
of which the lawyers would be the owners, 
to handle administrative operations for 
their practice, the income they paid to this 
entity would be treatable as qualified trades 
or businesses. Proposed § 1.199A-5(c)(2)
(i) specifically negates this treatment.

• As noted, employees, including law firm 
associates who are employees of their 
firms, cannot receive section 199A de-
ductions. To address this issue, some law 
firms may want to consider making even 
relatively junior associates junior part-
ners or junior S corporation shareholder-
employees of their firms.  But to do so 
successfully, they must comply with strict 
IRS rules distinguishing between partners 
and employees.

• All New Hampshire law firms taxable as 
C corporations should consider convert-
ing to S corporations or partnerships to 
maximize their owners’ section 199A de-
ductions. 

• At least in very general terms, even New 
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Hampshire lawyers who have no sig-
nificant tax expertise should advise their 
clients who are business owners about 
section 199A and about the frequent need 
to restructure businesses in order to maxi-
mize owners’ section 199A deductions. 
Otherwise, these clients may be unaware 
of section 199A or the need for this re-
structuring. 

• New Hampshire lawyers should not form 
LLCs for their clients or handle other LLC 
matters unless they have a substantial un-
derstanding not only of LLC law and tax 
but also of section 199A or unless they 
work with lawyers who possess this un-
derstanding. Section 199A deductions are 
critical to all LLC members. Thus, Section 
199A practice and LLC practice, although 
they are very different from one another, 
are profoundly interdependent, and they 
strongly support each other. 

John Cunningham is the principal of the Law 
Offices of John M. Cunningham and he is of 
counsel to McLane Middleton. His practice 
is focused on LLCs and on advising clients 
on how to maximize section 199A deduc-
tions. He is a former trial attorney with the 
Tax Division of the U.S. Department of the 
Treasury and a former member of the For-
eign Trade and Tax Department of the inter-
national law firm of Baker McKenzie LLP. 
He is the author of “Drafting Limited Liabil-
ity Company Operating Agreements,” a U.S. 
LLC formbook and practice manual, and of 
“Maximizing Pass-Through Deductions Un-
der Internal Revenue Code Section 199A—a 
Section 199A Practice Manual.” Learn more 
at  www.llc199A.com. 

Real Estate Tax Abatements
March 1, 2019 is the deadline to request

 an abatement of real estate taxes

For commercial real estate: For residential real estate:

John H. Hayes, General Counsel 
jhayes@allobarstrategies.com  
603-333-2211
(Affiliated with Alfano Law Office)

New online, do-it-yourself, affordable 
program for homeowners
RETaxRefund.com
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Court News

“This is probably the 
most beautiful painting 
of Mount Lafayette I’ve 

ever seen.” 
— NH Supreme Court 

Senior Associate Justice 
Gary Hicks

 The new courthouse for the 10th 
Circuit Court – Hampton opened in 
January. It is located at 3 Timber Swamp 
Road in Hampton. The last business 
day for the Seabrook Circuit Court was 
January 18. All Seabrook cases will be 
transferred to Hampton. 

New Circuit Court Locations for Hampton District 
and Concord Probate

 The new 6th Circuit Court – Probate 
Division (above) opened on December 
17. The Concord Probate Division is 
now located at 2 Charles Doe Drive, in 
Concord, the former location of the Ad-
ministrative Office of the Courts (next 
to the Supreme Court).

ciation, the National Academy of Design, 
the Boston Art Club, the Pennsylvania 
Academy of the Fine Arts, and the Art In-
stitute of Chicago.
 “This is probably the most beauti-
ful painting of Mount Lafayette I’ve ever 
seen,” Hicks said.
 The donated artwork is also unique 
because all of the other paintings in the 
conference room are on loan from the 
Currier Museum of Art in Manchester, he 
said.
 Van Loan said the painting has a long 
history within his family that dates back 
to the early 20th century. 
 “Our great-grandfather, Thomas Van 
Loan, was a spice merchant based in 
New York City,” he said in an interview 
by email. “For his personal pleasure and 
not for business, Thomas began collect-
ing paintings by local artists that he liked 
… he liked the nature paintings by what 

is now known as 
the ‘Hudson River 
School of Painting.’”
 In 1905, 
Thomas Van Loan 
moved to Athens, 
New York, a small 
town on the Hudson 
River.
 “The house 
that he bought was 
a large antebellum-
style house which, 
for better or worse, 
had lots of room, the 
walls of which he 

managed to fill with the paintings he had 
collected,” Van Loan continued.
 Thomas’ son inherited the house and 
paintings in 1913, followed by his son, 
Eugene M. Van Loan, who died in 1956.
 “Because none of the siblings wanted 
to occupy the house, it needed to be sold,” 
Van Loan said of his grandfather’s home. 
“However, before the house was sold, our 
father and his two sisters agreed that they 
could each take whatever paintings he/she 
wanted.
 “So, the Ferguson painting was one 
of the ones that my father elected to take.”
 When his father died in 2005, Eu-
gene Van Loan III and his siblings agreed 
to do the same with the collection and to 
split the ownership of any painting that 
was mutually beloved. He subsequently 
owned the painting in common with his 
three siblings. All agreed to donate the 
piece to the Supreme Court.
 “I and my siblings are New Hamp-
shire folks, through and through,” he said. 
“Besides the fact that the painting depict-
ed a New Hampshire scene, it is beautiful 
— which is probably why more than one 
of us wanted to ‘claim it’ when we were 
settling our parents’ estates.”
 Van Loan said it was gratifying to see 
“Mountain Landscape” hanging above 
the fireplace in the Souter Conference 
Room when he and his extended family 
from across the United States gathered 
to officially commemorate the donation 
on December 28, 2018. All five Supreme 
Court justices were  in attendance and 
the only  Van Loan family members who 
were missing live in Beruit, Lebanon, he 
said.
 “It just seemed to ‘fit,’” Van Loan 
said of the painting’s prominent new 
home  in the Souter Conference Room 
above the fireplace.

Donation to Supreme Court Is a Family Affair

The Van Loan family assembled at a ceremony on December 28, 2018 to donate “Mountain Land-
scape,” painted by Henry Ferguson, to the NH Supreme Court. From left to right: Justice Patrick 
E. Donovan; Robert Piejak, husband of Christina Piejak; Christina (Van Loan) Piejak; Justice Anna 
Barbara Hantz Marconi; Chief Justice Robert J. Lynn; attorney Eugene Van Loan III; Veronica Van 
Loan; Justice Gary Hicks; Justice James P. Bassett, Nancy Van Loan; and Dr. Nicholas Van Loan.

“Mountain Landscape” depicts Mount Lafayette, the highest peak in the Franconia 
Range in the White Mountains. Justice Hicks said he and Van Loan believe the 
painting is a view of the 5,260-footer from Sunset Hill.

By Anna Berry

 A regular trip to the New Hampshire 
Supreme Court recently took on new 
meaning for attorney Eugene Van Loan 
when he decided to donate a family heir-
loom to “spruce up” the facility — a his-
toric landscape of Mount Lafayette paint-
ed by White Mountains school of painting 
member Henry A. Ferguson in 1875.
 Van Loan, who practices with Wadle-
igh Starr & Peters in Manchester, said his 
family had been seeking a new home for 
the work, which was originally owned by 
his great-grandfather.
 “One day, I was attending a meet-
ing of the Supreme Court Society and we 
were meeting in Souter Conference Room 
and I looked at the drab painting over the 
fireplace and it just came to me — this 
place needs some sprucing up and I have 
just the medicine,” he said. “The rest is 
history.”
 Van Loan is a 
trustee of the NH 
Supreme Court So-
ciety, which honors 
and supports the 
work of the NH Su-
preme Court and 
promotes an inde-
pendent and effec-
tive New Hampshire 
judiciary. 
 NH Supreme 
Court Senior Asso-
ciate Justice Gary 
Hicks helped facili-
tate his close friend’s donation, which had 
to be approved by the State. Hicks added 
that he has long admired the school of 
painting of which Ferguson was a mem-
ber in the late 19th century.
 “I was very familiar with the White 
Mountain School — everyone in the state 
should be,” he said.
 According to White Mountain art ex-
perts John J. Henderson and Roger E. Bel-
son, Ferguson was born in 1842 and was 
also part of the Hudson River School of 
painting in New York. The Hudson River 
School was founded by painter Thomas 
Cole, who created the American art move-
ment that led to the “White Mountain 
School” of painting, characterized by a 
desire to document the region’s untamed, 
dramatic wilds.
 “The paintings of the Hudson River 
School, so diverse in their choice of scen-
ery, so varied in their scale of scene and 
size of canvas, have a valid claim to be 
hailed as the finest landscape pictures yet 
produced in this country,” John K. Howat 
wrote in “American Paradise: The World 
of the Hudson River School. “… Love 
and admiration for one’s own landscape is 
hardly unique to Americans. Here, how-
ever, the blend of almost naïve wonder-
ment and driving curiosity about the land 
tends to differentiate our perceptions from 
those of western Europeans.”
 New Hampshire’s scenic mountains, 
lakes, and ledges were the subject of land-
scape paintings by more than 400 artists 
from the 1820s to the 1890s as increased 
transportation made the region more ac-
cessible. Records show that Ferguson also 
painted a landscape of Mount Washington 
from Sunset Hill in North Conway in ad-
dition to the view of Mount Lafayette.
 By the time of his death in 1911, he 
had exhibited at the Brooklyn Art Asso-
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Attorney Discipline

Salomon’s Case, No. LD-2018-0007
January 23, 2019
Disbarred. 

• Whether to accept PCC’s recommenda-
tion that attorney be disbarred. 

 The Supreme Court Professional Conduct 
Committee (PCC) filed a petition recommend-
ing the respondent, Craig N. Salomon, be 
disbarred. The Supreme Court ordered him 
disbarred. 
 The Attorney Discipline Office (ADO) 
received two complaints regarding the respon-
dent. The first involved the 2009 divorce of 
Deborah Fogg, whom respondent represented, 
from George Fogg. A question arose about 
a conflict of interest in his representation of 
Ms. Fogg and another entity, Pan American 
Fund. Questions also arose about a mortgage 
Ms. Fogg had given him to secure his legal 
fees, which he subsequently assigned to Pan 
American Fund, including the amount of the 
debt secured by the property, whether the debt 
was properly secured by the property, and the 
ability to foreclose on the property. 
 The second complaint involved a 2014 
matter regarding respondent’s representation 
of Blackport Investment Group, his repre-
sentation of Dale Wood and violations of an 
injunction that had been issued by a Florida 
court.
 The respondent argued there was insuf-
ficient evidence that he violated the Rules of 
Professional Conduct, and that even if he had, 
an alternative sanction short of disbarment was 
appropriate.
 Regarding the 2009 matter, the court 
found that the respondent violated Rule 1.7 
when he represented both Ms. Fogg, who 
had interest in selling a property, and Pan 
American Fund, who had interest in buying the 
property. The court found the representation of 
both clients was a conflict despite respondent’s 
argument that his clients had parallel interests.
 The court also found that the respondent 
violated Rule 3.1 when he initiated a foreclo-
sure action, demanded excessive payoff and 
failed to provide documentation verifying the 
debt. The court did not accept respondent’s 
argument that he misunderstood the state of 
the mortgages and forgot to include a future 
advances clause. 
 The court also found that the respondent 
violated Rule 4.1 when he made false state-
ments of material fact to Haase/Heirs, LLC 
and to Mr. Fogg, regarding the existence of a 
mortgage with a future advance clause.
 The court also found that the respondent 
violated Rule 8.4, which provides that it is 
professional misconduct to violate the Rules 
of Professional Conduct, or to engage in dis-
honest conduct or misrepresentation. The court 
concluded in violating Rule 4.1, respondent 
violated Rule 8.4. 

 Regarding the 2014 matter, the court 
found that the respondent violated Rule 1.2 
when he assisted Wood in engaging in fraudu-
lent conduct by knowingly violating a federal 
court injunction.
 The court also found that the respondent 
violated Rule 1.4 by not communicating 
with Blackport regarding limitations that the 
injunction could have on his representation.
 The court also found that the respondent 
violated Rule 1.15 when he received funds 
from the sale of a property and did not notify 
the interest holders in the property and did not 
keep the funds in escrow until proper instruc-
tion, but rather disbursed the funds to third 
parties, including himself.
 The court also found that the respondent 
violated Rule 3.4 when he was aware of the 
preliminary injunction and helped Wood vio-
late it. 
 The court found that the respondent 
necessarily violated Rule 8.4 because he vio-
lated the Rules above and acted in dishonest 
conduct.
 The court considered the duties the re-
spondent failed to undertake, the mental state 
of the respondent, and the harm or potential 
harm caused, and found the proper baseline 
sanction was disbarment. Given the lack of 
mitigating factors and the weight of the ag-
gravating factors, the court found disbarment 
necessary to protect the public and preserve 
the integrity of the legal profession. 

Elizabeth Murphy, assistant disciplinary coun-
sel, for the attorney discipline office. Russel F. 
Hilliard, Upton & Hatfield, Portsmouth, for 
the respondent. 

Civil Law

Lorraine MacDonald &a. v. Lisa Jacobs, 
No. 2017-0682
January 15, 2019
Affirmed.

• Whether the trial court erred in failing 
to declare a mistrial, on multiple rulings 
regarding elements of plaintiffs’ defama-
tion claims and in issuing an injunction 
excluding defendant from her family’s 
vacation home and plaintiffs’ home town.

 In 2012, the plaintiffs, Lorraine and 
Peter MacDonald, bought a vacation home 
in Fitzwilliam, abutting the defendant’s, Lisa 
Jacobs, family’s property. The defendant 
subsequently began letter-writing campaigns 
falsely accusing the MacDonalds of various 
illegal activities, among other things. In 2016, 
the plaintiffs sued for defamation. Upon find-
ing the statements to be defamatory and made 
with malice, the trial court awarded plaintiffs 
special damages and issued a permanent in-
junction, prohibiting the defendant from going 
within a five-mile radius of the plaintiffs’ home 
in Fitzwilliam and from entering their home-
town of Sterling, Massachusetts. Defendant 
appealed. 
 On appeal, the defendant argued the trial 

court erred in denying a mistrial when the 
plaintiffs’ counsel presented a “golden rule” 
argument to the jury. Plaintiffs’ counsel’s clos-
ing argument consisted of telling the jury to 
consider the feelings of the plaintiffs in their 
home. The defendant objected, which the trial 
court overruled. Defendant conceded that this 
alone did not warrant an automatic mistrial; 
rather, the trial court’s failure to provide a 
curative instruction following the counsel’s 
objection required a mistrial. The court found 
that the trial court had not erred, and dismissed 
defendant’s characterization of the closing 
argument as a “golden rule” argument, instead 
finding it was a comment on the evidence. 
 The defendant next argued that in denying 
her motion for summary judgment, the trial 
court erred by holding that defamation per 
se does not require proof of actual damages. 
The court found that, in New Hampshire, no 
proof of specific damages is required when the 
jury can find that the plaintiff committed acts 
of libel that would tend to injure the person’s 
business or trade. 
 The defendant also argued that the 
trial court erred by instructing the jury that 
enhanced compensatory damages could be 
awarded without proving actual malice. The 
court found no error as proof of actual malice 
is only required when the plaintiff is a public 
official or figure. The plaintiffs were private 
persons. Rather, the plaintiffs need only prove 
that defendant’s conduct was more probably 
than not, wanton, malicious, or oppressive. 
The court found no issues with the trial court’s 
instruction to the jury. 
 The defendant also argued the trial court 
erred in finding the defendant’s speech was 
not of “public concern.” Defendant argued 
that her speech consisted of dangers to public 
safety, suspected criminal activity and corrup-
tion in law enforcement, constituting speech 
of “public concern,” and therefore requiring 
heightened judicial review and a finding of 
actual malice. Upon reviewing the content, 
form and context of the defendant’s letters, the 
court found only matters of private concern. 
The speech, in its private arena, was clearly 
false and damaging to the plaintiffs’ reputation.

The defendant also argued the trial court 
erred in admitting prejudicial evidence of 
defendant’s conduct in Massachusetts where 
she threatened the plaintiffs’ acquaintance. 
The court agreed with the trial court that the 
evidence was admissible under NH Rule of 
Evidence 404(b) because it was highly rel-
evant to proving aggravating circumstances 
necessary to support an award of compensa-
tory damages. 
 The defendant’s final argument was that 
the trial court erred in enjoining her from go-
ing within five miles of the plaintiffs’ home in 
Fitzwilliam and from entering the plaintiffs’ 
hometown of Sterling, Massachusetts. The 
court found that the defendant posed a seri-
ous threat and both geographical restrictions 
were made with a compelling interest and in 
a narrowly tailored fashion. 

Joseph S. Hoppock, Law Offices of Joseph S. 
Hoppock, Keene, for the plaintiffs. Kelly E. 
Dowd, Law Offices of Kelly E. Dowd, Keene, 
for the defendant.

Joseph A Santos v. Metropolitan Property 
and Casualty Insurance Company, No. 
2017-0717
January 17, 2019
Affirmed.

• Whether the trial court erred in finding 
defendant liable for excess underinsured 
motorist coverage where plaintiff did not 
carry the required amount of underlying 
insurance coverage. 

 Plaintiff Joseph Santos held a personal 
excess liability policy with defendant Met-
ropolitan Property and Casualty Insurance 
Company. His policy included excess underin-
sured motorist coverage. He also held a policy 
with Allstate Insurance Company that insured 
his motorcycle. Plaintiff made a claim for the 
excess underinsured motorist (UIM) benefits 
after being struck by an SUV while driving 
his motorcycle, for which his Allstate plan did 
not fully compensate his injuries. Defendant 
denied the claim because plaintiff did not 
maintain the appropriate amount of underlying 
insurance coverage to trigger the UIM benefit. 
Plaintiff filed a declaratory judgment action 
to determine coverage under the defendant’s 
policy. The trial court ruled that defendant was 
liable to plaintiff for the excess UIM benefits 
for the injuries he sustained, in the amount that 
it would have been had he held the underlying 
coverage necessary to receive the benefits. 
The trial court found that the policy language 
was ambiguous in determining a remedy 
should the insured person fail to carry the 

Ryan M. Borden

An associate with 
Ford & McPartlin in 

Portsmouth, NH focus-
ing on bankruptcy rep-
resentation of trustees, 
creditors and debtors, 

corporate law and com-
mercial litigation. 
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Brown Bag Luncheon
6th Circuit Court – Concord

Thursday March 28th
11:45 to 12:45

You are cordially invited to participate in a Criminal brown bag luncheon with Hon. 
M. Kristin Spath and Clerk Terry McCafferty.  

Please contact Clerk McCafferty at tmccafferty@courts.state.nh.us with any items 
you would like on the agenda.  
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underlying insurance necessary to receive the 
benefits. In the excess UIM endorsement, the 
policy stated that, should the insured person 
fail to carry the underlying insurance neces-
sary to receive the benefits, defendant was 
entitled to deny the benefits. The policy itself 
stated that, should the insured person fail 
to carry the underlying insurance necessary 
to receive the benefits, defendant could not 
completely deny benefits but must cover the 
amount it would have been liable if plaintiff 
had carried the proper underlying coverage. 
In the case of an ambiguity in an insurance 
policy as found in the UIM policy, the trial 
court ruled the ambiguity must be construed 
in the favor of the insured.
 On appeal, defendant argued that plain-
tiff’s failure to carry a certain amount of 
underlying insurance coverage necessary to 
receive excess UIM benefits, as set forth in 
the endorsement, does allow it to entirely 
deny the benefits. It argued the endorsement 
did not create an ambiguity as the purpose 
of an endorsement is to modify the policy to 
which it is attached. Defendant also challenged 
plaintiff’s argument on appeal that the policy 
did not comply with RSA 264:15. 
 The court disagreed with the trial court’s 
judgment of ambiguity, stating that an en-
dorsement is intended to change the terms of 
the policy to which it is attached. The conflict 
between the policy and the endorsement com-
pelled the conclusion that the endorsement 
controlled. 
 The court did find, however, that the ex-
cess UIM endorsement violated RSA 264:15, 
I. RSA 264:15, I provides that excess UIM 
coverage must be available in the same cir-
cumstances that excess motor vehicle liability 
coverage is available. The precondition in the 
UIM policy violated RSA 264:15, I. The court 
affirmed the trial court’s ruling that defendant 
was liable to plaintiff for excess UIM benefits 
in the amount that it would have been liable 
had plaintiff maintained the underlying cover-
age.

Rory J. Parnell, Parnell, Michels & McKay, 
Londonderry, for the plaintiff. Debra L. Mayo-
tte, Desmarais Law Group, Manchester, for 
the defendant.

Petition of New Hampshire Secretary of 
State and New Hampshire Attorney Gen-
eral, No. 2018-0208
January 24, 2019
Vacated.

• Whether the trial court erred in ordering 
production of the New Hampshire Cen-
tralized Voter Registration Database.

 The New Hampshire Democratic Party, 
the League of Women Voters of New Hamp-

shire and various other individuals brought an 
action against the New Hampshire Secretary 
of State and the New Hampshire Attorney 
General, challenging the constitutionality 
of Senate Bill 3 under the New Hampshire 
Constitution. During discovery, plaintiffs 
requested that defendants produce the New 
Hampshire Centralized Voter Registration Da-
tabase. The trial court ordered the production 
of the Database. Defendants objected on the 
grounds that the Database was irrelevant and 
not subject to disclosure under RSA 645:45, 
VI. The parties were ordered to meet and 
propose a protective order limiting the fields 
of the Database to be disclosed. The parties 
did so, but, unsatisfied with the terms of the 
proposed protective order, the defendants filed 
the instant petition for original jurisdiction, 
which the court accepted. While the case was 
pending before the court, RSA 654:45, VI was 
amended to prohibit the disclosure of a voter 
database pursuant to a civil litigation discovery 
request.
 The defendants argued the trial court 
erred in interpreting that RSA 654:45, VI did 
not make the Database exempt from discovery 
in a civil suit. The court found it unnecessary 
to address the interpretation as correct or 
incorrect because the recent amendment to 
the statute demonstrated that the legislature 
disagreed with the trial court’s ruling and ef-
fectively overruled it. Addressing retroactive 
application of the amendment, the plaintiff 
argued it had established a substantive or 
“vested” right to obtain the Database. The 
court disagreed and found that the mere ex-
pectation that the database would be produced 
was not sufficient to establish a vested right, 
and the right was not vested because the trial 
court had not issued a final judgment and 
therefore retained the discretion to revise its 
order requiring production. 
 Plaintiffs also argued the enactment of 
the recent amendment violated Part 1, Article 
37 of the State Constitution, the separation 
of powers provision. Plaintiffs argued this 
violation amounted to the legislative revision 
of the judiciary’s judgment. The court found 
that the revision of a statute can be applied to 
pending and future cases, but not decisions 
already deemed final. Here, there was no final 
judgment, so the amendment did not violate 
the state Constitution.
 The court concluded the Database was 
exempt from disclosure by statute and vacated 
the trial court’s order of production.

Gordon MacDonald, attorney general (Anne 
M. Edwards, associate attorney general, and 
Anthony J. Galdieri, assistant attorney gen-
eral, on the brief, and Mr. Galdieri orally) 
and Bryan K. Gould, Cooley A. Arroyo, and 
Callan E. Maynard, Cleveland, Waters and 
Bass, Concord, for the petitioners. 

Wilbur A. Glahn, III and Steven J. Dut-
ton, McLane Middleton, Manchester, Paul 

Twomey, Epsom, Mark Erik Elias, John M. 
Devaney, Bruce V. Spiva, Amanda R. Callais, 
Elisabeth Frost, and Uzoma Nkwonta, Mr. 
Spiva orally, for the League of Women Voters 
in New Hampshire, Douglas Marino, Garrett 
Muscatel, Adriana Lopera, Phillip Dragone, 
Spencer Anderson, and Sesha Mehta. 

William E. Christie and S. Amy Spencer, 
Shaheen & Gordon, Concord, for the New 
Hampshire Democratic Party. 

Constitutional Law

Kenneth Hart v. Warden, New Hampshire 
State Prison, No. 2017-0665
January 24, 2019
Affirmed.

• Whether there was legal error in allowing 
a person at trial to waive his right to coun-
sel and represent himself. 

 In 1998, petitioner Kenneth Hart was 
arrested and charged with two counts of ag-
gravated felonious sexual assault, one count of 
witness tampering, and one count of resisting 
arrest. He dismissed his three court-appointed 
attorneys and moved to represent himself at 
trial. The State objected to his motion. The trial 
court, questioning petitioner’s competency to 
stand trial and to waive his right to counsel, 
ordered a psychiatric evaluation. Dr. Druk-
teinis performed the evaluation and testified 
that petitioner had a non-specific personality 
disorder, was competent to stand trial, but was 
unable to defend himself pro se. The trial court 
concluded that petitioner was competent, but 
deferred consideration of his competency to 
waive his right to counsel. In an August 1999 
trial, the petitioner maintained his desire to 
represent himself. After explaining all the 
relevant implications, the trial court found 
that the petitioner knowingly, intelligently and 
voluntarily waived his right to counsel and 
granted his motion. To assist the petitioner at 
trial, the trial court appointed standby counsel, 
who quickly expressed concern of the peti-
tioner’s competency. The petitioner objected 
and the court restated its previous ruling that 
petitioner was competent and properly waived 
his right to counsel. 
 Following an eight-day trial, the jury con-
victed petitioner of all charges and the court 
sentenced him to 10-20 years in prison on the 
AFSA charge, suggested he complete the sex 
offender program and imposed suspended sen-
tences on remaining convictions. Following 
sentencing, petitioner was appointed standby 
counsel to assist with his preparation of a no-
tice of appeal. Petitioner remained unwilling to 
listen to counsel’s advice and failed to submit 
an appeal after several deadline extensions. 
In February 2001, the court ruled that he had 
waived any appeal of convictions.
 The petitioner later filed several unsuc-
cessful pro se pleadings, challenging his con-
victions in state and federal court. In January 
2017, the petitioner filed a complaint in the 
superior court, understood to be a petition for 
a writ of habeas corpus. The court appointed 
counsel to represent him, who subsequently 
filed an amended habeas corpus petition, 
challenging his conviction and arguing the 
trial court erred in allowing the petitioner to 
represent himself at trial. The petitioner also 
argued that the trial court record does not 
reflect that he understood the consequence of 
his decision to waive his right to counsel or 
that he did so willingly and intelligently. The 
State objected. 
 In October 2017, the superior court 
denied the petition without a hearing on the 
grounds that the petitioner maintained his 
desire to proceed pro se and was made fully 
aware of the consequences prior to doing so. 
Because petitioner had been proven competent 
beyond a reasonable doubt to stand trial and 
could therefore waive his right to counsel, 

he could not complain of the quality of his 
defense. The petitioner appealed.
 The petitioner argued the court should 
construe the appeal as a petition for a writ of 
coram nobis. The State argued that petitioner’s 
claims were moot because he completed his 
sentence and should be denied coram nobis 
relief because of his inability to justify raising 
the issue of competency in a timely manner or 
seek relief on that basis prior to the filing of 
his January 2017 petition. The court disagreed 
with the State and found that the petitioner 
lacked the benefits of representation. The court 
accepted petitioner’s argument that he was 
not competent to represent himself and saw 
no basis to bar his collateral attack. The court 
found that the case was not moot, regardless 
of the defendant’s completion of his sentences, 
because the sentences carried future and im-
mediate consequences and because petitioner 
could file a writ of coram nobis. The court 
concluded there was sound reason to accept 
the writ of coram nobis. 
 The petitioner argued the habeas court 
did not use the correct standard of competency 
when it found him competent to stand trial and 
that the record did not establish that he under-
stood the consequences of waiving his right 
to counsel. The court found that under federal 
law, should the defendant’s competency fall in 
a “grey area” where he is found competent, 
but circumstances exist which would impair 
his abilities, the state may impose counsel, but 
is not required to. In such cases, the standard 
of competency is not altered. The court also 
found that the petitioner waived his right to 
counsel only after becoming fully aware of the 
dangers, responsibilities, and disadvantages of 
doing so. The order of the habeas court was 
affirmed.

Christopher M. Johnson, chief appellate de-
fender, Concord, for the petitioner. Gordon J. 
MacDonald, attorney general (Sean R. Locke, 
assistant attorney general), for the State. 

Criminal Law

The State of New Hampshire v. George J. 
Colbath, No. 2017-0712
January 8, 2019
Affirmed.

• Whether there was legal error in admitting 
certain evidence of uncharged conduct 
into evidence and allowing two witnesses 
to testify about defendant’s statements re-
garding his victim’s appearance.

 Defendant George J. Colbath had initiated 
sexual conduct with his stepdaughter since she 
was in the eighth grade. Defendant was con-
victed of 17 charges of aggravated felonious 
sexual assault following a six-day jury trial. 
 During the trial, the court admitted into 
evidence, over the defendant’s objection, the 
victim’s aunt’s testimony that the defendant 
had made comments regarding the victim’s 
appearance and build. The court also admit-
ted into evidence, over defendant’s objection, 
the defendant’s adult son’s testimony that the 
defendant had made comments about the 
victim’s body. The trial court admitted the 
testimony for the limited purpose of allowing 
the jury to assess defendant’s mental state and 
intent. The court specifically instructed the 
jury not to use these statements as evidence 
to infer that he committed the acts charged 
on the indictments or to judge character. The 
Court also admitted into evidence other bad 
acts defendant had committed. Defendant 
was eventually convicted of 17 charges of ag-
gravated felonious sexual assault. This appeal 
followed. 
 On appeal, defendant argued that the trial 
court erred in allowing the two witnesses to 
testify about statements he allegedly made 
about victim’s appearance. The defendant 
argued that this evidence was not relevant to 
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show intent and rather introduced prejudice. 
The court found that the trial court did not err 
in admitting this testimony as it was used with 
limiting instructions to prove the defendant’s 
mental state and intent to commit the crimes. 
 The defendant also argued that the Court 
erred in admitting evidence of certain un-
charged conduct pursuant to New Hampshire 
Rule of Evidence 404(b). The Court found 
that the evidence of the incidents was legally 
admissible. Under New Hampshire Rule of 
Evidence 404(b), evidence of other bad acts 
may only be admitted if the evidence can be 
proven to be relevant for use other than judg-
ment of character, can be proven to be true, 
and can be proven to have value that surpasses 
the danger of presenting prejudice against 
the defendant. The other bad acts admitted 
satisfied Rule 404(b) and were relevant in 
demonstrating intent for the crime at trial. The 
convictions were affirmed.

Gordon J. MacDonald, attorney general 
(Heather A. Cherniske, attorney), for the State. 
Mark L. Sisti, Sisti Law Offices, Chichester, 
for the defendant. 

Labor and Employment 

Michelle Clark v. New Hampshire Depart-
ment of Employment Security &a., No. 
2017-0658
January 11, 2019
Affirmed in part, reversed in part, and re-
manded.

• Whether there was legal error in granting 
summary judgment on claims alleging a 
violation of Whistleblower’s Protection 
Act, Public Employee Freedom of Ex-
pression Act, and wrongful discharge/de-
motion.

 Plaintiff and the individual defendants 
were all current or former employees of the 
New Hampshire Department of Employment 
Security (DES). In 2010, plaintiff was promot-
ed to a supervisor position, overseeing 15 em-
ployees, including three interns, two of whom 
were children of some of the defendants. 
Plaintiff soon received her first performance 
evaluation, which was positive and included 
a promise of promotion. Prior to promotion, 
plaintiff grew concerned about the interns’ 
behaviors. She expressed these concerns to her 
supervisor and director. Months later, plaintiff 
received her second performance evaluation, 
which was negative, and was not promoted. 
In August 2011, plaintiff was informed she 
would be laid off on August 18, 2011, pursuant 
to a mandatory workforce reduction. Plaintiff 
accepted a demotion in lieu of the layoff. 
 Plaintiff appealed her demotion to the 
Personnel Appeals Board (PAB) on the 
grounds that it was in retaliation for raising 

concerns about the interns and alleged other 
forms of retaliation. She filed a complaint 
against the DES commissioner with the Ex-
ecutive Branch Ethics Committee for failing 
to address nepotism and harassment and a 
whistleblower complaint with the Department 
of Labor against DES on similar grounds. 
 In February 2013, the interim commis-
sioner of the DES wrote that he intended to, 
inter alia, reinstate plaintiff to a position of 
similar status prior to her demotion. Plaintiff 
subsequently withdrew her PAB appeal and 
whistleblower complaint. 
 In May 2014, plaintiff alleged she was 
still facing retaliation. She filed an action 
against defendants alleging violation of the 
Whistleblowers’ Protection Act, wrongful 
discharge/demotion, violation of the Public 
Employee Freedom of Expression Act, inten-
tional infliction of emotional distress (IIED), 
contractual interference and violation of her 
rights under the state Constitution and the First 
Amendment. 
 Defendants moved to dismiss all claims 
for failure to state a claim on which relief may 
be granted and argued that various theories of 
immunity barred the claims. The trial court 
granted dismissal as to the wrongful discharge/
demotion claim and found the defendants 
were entitled to immunity on the IIED, con-
tractual interference and state and federal 
constitutional claims. The trial court granted 
defendants’ motion for summary judgment 
on whistleblower and freedom of expression 
claims. Plaintiff appealed.
 On appeal, plaintiff argued the wrongful 
discharge/demotion claim should not have 
been dismissed because her employment 
was terminated when she received notice she 
would be laid off. The court disagreed on the 
grounds that any cause of action became moot 
when she accepted the demotion prior to being 
laid off. 
 Plaintiff argued the trial court erred in 
granting summary judgment to defendants on 
her freedom of expression claim and holding 
that public discourse was a requirement for 
this claim. Plaintiff disagreed, but asserted she 
had spoken publicly. The court found speak-
ing publicly was a requirement, but found 
a dispute of material facts regarding public 
discourse, and concluded the trial court erred 
in granting summary judgment on the freedom 
of expression claim and remanded for further 
proceedings.
 Plaintiff argued the trial court erred in 
granting summary judgment to the defendants 
on her whistleblower claim. The trial court 
found that the state Whistleblower’s Protec-
tion Act limits relief to equitable remedies and 
does not authorize compensatory damages 
and plaintiff had already been provided with 
proper statutory remedies. Plaintiff argued that 
the Act cannot be read to preclude compen-
satory damages as the use of the term “civil 
suit” broadens the scope of damages, and even 

if the Act does not authorize compensatory 
damages, she was entitled to remedies she had 
not yet received. The court found that the use 
of the term “civil suit” does not broaden the 
scope of damages to compensatory damages 
and plaintiff had not asserted specific facts to 
show issue for a trial regarding whether the 
plaintiff received the remedies set forth in the 
statute. 
 Plaintiff argued she was entitled to injunc-
tive relief and the trial court erred in finding 
she had failed to request such relief. The court 
found the language of RSA 275-E:2, II does 
not authorize the court to order injunctive 
relief as a remedy. The court found that the 
plaintiff was barred from seeking injunctive 
relief against DES and may only do so against 
individual defendants under the superior 
court’s general equity jurisdiction. 
 Plaintiff argued the trial erred when it re-
jected her claim that she may pursue a finding 
of wrongdoing and reasonable attorney’s fees. 
The court did not address this matter because 
of the finding that the plaintiff is entitled to 
pursue injunctive relief.
 Plaintiff argued the trial court wrongly 
dismissed her request for other remedies. The 
plaintiff failed to provide legal argument suf-
ficient to warrant judicial review.
 The court concluded plaintiff was entitled 
to seek injunctive relief against ongoing retali-
ation by individual defendants, and remanded 
the whistleblower protection and freedom of 
expression claims to the trial court.

Leslie H. Johnson, Law Office of Leslie H. 
Johnson, Center Sandwich, for the plaintiff. 
Gordon J. MacDonald, attorney general (Lyn-
marie C. Cusack, senior assistant attorney 
general), for the defendants. 

Real Property

Quentin H. White v. Brigitte Auger f/k/a 
Brigitte Gaudreau & a., No. 2018-0006
January 11, 2019
Affirmed.

• Whether there was legal error in interpret-
ing a 1972 deed.

 In Spring of 1968, plaintiff Quentin White 
met defendant Perley Swett, the “Taylor Pond 
Hermit,” who explained he needed food. 
White brought Swett food. Swett offered 
payment, which White declined. This spurred 
a lasting friendship between the two. White 
would frequently help Swett with things like 
running errands, visiting family, and helping 
Swett deliver gifts of money or deeds of land 
to local residents. In 1972, Swett gave White 
a deed for a large parcel of land which Swett 
justified as payment for White’s services. 
White initially declined, but then reluctantly 
accepted with no intention of recording it. 
 Swett appointed White to be the execu-

tor of his will, in which there were several 
bequests to White, including part of Swett’s 
“home farm.” Shortly after Swett’s passing 
in 1973, probate proceedings became quar-
relsome. White recorded the 1972 deed and 
then resigned as executor. In so doing, White 
entered into a Stipulation with Swett’s estate 
and heirs that abandoned any claims under 
Swett’s will and in connection with any unre-
corded deeds. 
 In 2016, White attempted to sell the 
land in the 1972 deed. The sale failed once a 
potential buyer becoming aware of references 
to Auger and Jackson in the deed, and fearing 
that White might not hold the title free and 
clear of Auger’s and Jackson’s interests. White 
brought action to quiet title against Auger and 
Jackson. Jackson defaulted. Auger contested 
and brought counterclaims against White. The 
trial court found that, properly interpreted, 
the deed explicitly suggested that the land be 
transferred to Auger should White not live on 
or build on the land in 10 years, both of which 
he had not done. White appealed. 
 On appeal, White argued the trial court 
erred in interpreting the circumstances under 
which the land in the 1972 deed be transferred 
to Auger. He argued the only condition under 
which that should occur is if he were to “ac-
quire a more attractive land area.” The court 
found that the deed was not ambiguous and 
that this condition could not be read in isola-
tion, but together with the prior provisions, 
including the condition of White failing to 
build on or live on the land within ten years. 
Because White did not build or live on the land 
in ten years, the title transferred to Auger.
 White argued that awarding the land to 
Auger deprived him of compensation for ser-
vices provided to Swett. The court refused to 
address this argument as it was not sufficiently 
developed in the brief to warrant appellate 
review. 
 White also argued that by awarding the 
title to Auger, the court deprived him the ben-
efits of the bargain in the 1973 Stipulation. He 
argued that in return for relinquishing claims 
under Swett’s will and in connection with any 
unrecorded deeds, he was to gain ownership of 
the parcel of land described in the 1972 deed, 
free of claims from Swett’s estate or heirs. The 
Court disagreed, finding that the Stipulation 
has no bearing on this case and did not alter the 
conditions in the deed. The argument also fails 
as Auger was not a party to the Stipulation.
 Lastly, White argued the court erred when 
it ruled that RSA 477:3-b, II(a) (2013) did not 
void Auger’s interest in the land. The court 
found that the plain meaning of the statute did 
not void Auger’s interest because her future 
interest was created before the respective 
deadline in the statue. 

Lane & Bentley, of Keene, for the plaintiff 
Quentin White. Gallagher, Callahan & 
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Supreme Court Orders

 The Supreme Court of New Hampshire 
hereby appoints Attorney Megan Carrier and 
Attorney Jeremy Clemans to the board of 
bar examiners, replacing the Honorable Janet 
Subers and Attorney Evan Mulholland, whose 
terms have expired and who do not seek reap-
pointment.  Attorney Carrier and Attorney 
Clemans are appointed to serve terms expiring 
November 1, 2020.  

Issued:  January 22, 2019
ATTEST: Eileen Fox, Clerk                            
Supreme Court of New Hampshire

u
A M E N D E D  O R D E R

 In accordance with Supreme Court Rule 
37(3)(a), the court reappoints Ms. Elaine 
Holden, Attorney Heather Krans, Attorney 
David Rothstein, and Attorney Martha Van 
Oot to the Professional Conduct Committee 
of the Attorney Discipline System.  Attorney 
Rothstein shall continue to serve as chair of 
the committee.  Ms. Holden and Attorney 
Krans shall continue to serve as vice-chairs of 
the committee.  The terms of Ms. Holden, and 
Attorneys Krans, Rothstein and Van Oot shall 
expire December 31, 2021.
    
Issued: January 22, 2019        
ATTEST: Eileen Fox, Clerk of Court
Supreme Court of New Hampshire

u
 In accordance with Rule 53.5 the Supreme 
Court of New Hampshire reappoints the fol-
lowing members of the Minimum Continuing 
Legal Education Board, to serve three-year 
terms commencing February 14, 2019 and 
expiring February 14, 2022:
 1. Supreme Court Associate Justice Pat-
rick E. Donovan is reappointed in accordance 
with Rule 53.5A(2);
 2. Superior Court Associate Justice 
Richard B. McNamara is reappointed in ac-
cordance with Rule 53.5A(3);
 3. Attorney James Shirley is reappointed 
in accordance with Rule 53.5A(6);
 4. Attorney Corey M. Belobrow is reap-
pointed in accordance with Rule 53.5A(6).
 In accordance with Rule 53.5A(5), the 
court appoints Attorney Meghan Glynn, the 
nominee of the New Hampshire Bar Associa-
tion President, to the Minimum Continuing Le-
gal Education Board, to serve a three-year term 
commencing February 14, 2019 and expiring 
February 14, 2022.  
 The court designates Attorney Corey M. 
Belobrow to serve as chair of the MCLE Board.

Issued:  January 23, 2019
ATTEST: Eileen Fox, Clerk of Court 
Supreme Court of New Hampshire

u
LD-2018-0010, In the Matter of  

Julian H. Lebeck, Esquire
 On November 20, 2018, the Attorney Dis-
cipline Office (ADO) filed a certified copy of 
an order of the Massachusetts Supreme Judicial 
Court, suspending Attorney Julian H. Lebeck 
from the practice of law in Massachusetts for 
a period of fifteen (15) months.  The discipline 
was based upon the finding that Attorney 
Lebeck violated numerous court rules in his 
representation of a client in a criminal case.  
Attorney Lebeck was found to have violated the 
following Massachusetts Rules of Professional 
Conduct:
 Rule 1.1 and Rule 1.3, by failing to provide 
competent and diligent representation to the 
client;
 2. Rule 1.2(a), as then in effect, by fail-
ing to pursue the client’s lawful objectives;
 3. Rule 3.3(a)(1) and Rule 8.4(c) and 
(h), as then in effect, by making an intentional 

misrepresentation to the trial court about the 
status of his client’s appeal; and
 4. Rule 8.1(a), and Rule 8.4(c) and (h), 
as then in effect, by making intentional misrep-
resentations to the Office of Bar Counsel during 
the course of its disciplinary investigation.
 In accordance with Supreme Court Rule 
37(12)(b), the court ordered that a copy of the 
order of the Supreme Judicial Court be served 
on Attorney Lebeck.  It ordered Attorney Leb-
eck and the ADO to inform the court if either 
contended that the imposition of identical or 
substantially similar discipline was unwar-
ranted.  Attorney Lebeck did not file a response 
to the order.  The ADO notified the court that, in 
its view, a suspension of fifteen (15) months was 
equivalent discipline and that it was warranted 
in this case.
 Rule 37(12)(d) provides for the imposition 
of reciprocal discipline by the court unless the 
respondent attorney or the ADO demonstrates, 
or the court finds, based upon the face of the 
record from which the discipline is predicated, 
that:  (1) the procedure followed by the juris-
diction imposing discipline was so lacking in 
notice or opportunity to be heard as to constitute 
a deprivation of due process; (2) the imposition 
of the same or substantially similar discipline by 
the court would result in grave injustice; or (3) 
the misconduct established warrants substan-
tially different discipline in New Hampshire.
 Having reviewed the order of the Supreme 
Judicial Court, the court concludes that none 
of these factors are present.  It appears from 
the order that Attorney Lebeck participated in 
the Supreme Judicial Court proceeding.  As 
the record of the Massachusetts proceeding 
shows, Attorney Lebeck committed numerous 
rule violations.  In light of the number and 
seriousness of Attorney Lebeck’s misconduct, 
the court does not find that the imposition of the 
same discipline would result in grave injustice 
or that his misconduct would warrant substan-
tially different discipline in New Hampshire.  
Accordingly, the court concludes that a recipro-
cal suspension of fifteen (15) months should be 
imposed.
 Therefore, the court orders that Attorney 
Julian H. Lebeck be suspended from the prac-
tice of law in New Hampshire for a period 
of fifteen (15) months.  The suspension shall 
become effective immediately.  
 Any motion for reinstatement will be 
governed by Rule 37(14)(b).  Attorney Lebeck 
is hereby assessed all expenses incurred by the 
Professional Conduct Committee in the investi-
gation and prosecution of this matter.  See Rule 
37(19).
 Lynn, C.J., and Hicks, Bassett, Hantz 
Marconi, and Donovan, JJ., concurred.

DATE:  February 4, 2019
ATTEST: Eileen Fox, Clerk

u
LD-2018-0011, In the Matter of  

Anna Shapiro, Esquire
 On November 28, 2018, the Attorney 
Discipline Office (ADO) filed a certified copy 
of an order of the Massachusetts Supreme Ju-
dicial Court, which suspended Attorney Anna 
Shapiro from the practice of law for a period of 
three months but stayed the suspension for one 
year upon compliance with certain conditions.  
The discipline was based upon a stipulation 
and recommendation for sanction entered into 
by Attorney Shapiro and the Massachusetts 
Office of Bar Counsel and accepted by the 
Massachusetts Board of Bar Overseers.
 The Massachusetts disciplinary matter 
arose out of three separate client relationships.  
Attorney Shapiro stipulated that, in matters 
involving these clients, she violated Rule 1.5(a) 
of the Massachusetts Rule of Professional Con-
duct, which prohibits a lawyer from entering 
into an agreement for, charging or collecting 

a clearly excessive fee.  Based on the parties’ 
stipulation, the Board of Bar Overseers found 
that Attorney Shapiro, either as the senior 
attorney assigned to a case or as the person 
responsible for establishing the firm’s billing 
policies and for reviewing and approving 
firm invoices, charged and collected clearly 
excessive fees.  Specifically, it found that the 
firm charged two clients $225 per hour for per-
forming routine administrative tasks.  In a case 
involving a third client, the firm charged $160 
per hour for administrative tasks.  The Board of 
Bar Overseers determined that these rates were 
clearly excessive for the tasks performed.  In 
addition, the board found that the total amount 
of legal fees that the firm charged each client 
was clearly excessive.
 The Board of Bar Overseers found, in 
mitigation, that Attorney Shapiro had refunded 
a portion of the fees charged to two clients.  It 
approved the parties’ stipulation and recom-
mendation for sanction for a three-month 
suspension stayed for one year.  In its order 
accepting the recommended sanction, the Su-
preme Judicial Court imposed three conditions: 
(a) that Attorney Shapiro present proof to the 
Office of Bar Counsel that the civil claim of the 
third client had been resolved, with a resulting 
refund of no less than $40,000; (b) that Attorney 
Shapiro obtain an audit from the Law Office 
Management Assistance Program and follow 
its recommendations; and (c) that Attorney 
Shapiro attend a specific CLE program.  
 In accordance with Supreme Court Rule 
37(12)(b), the court ordered that a copy of 
the order of the Supreme Judicial Court be 
served on Attorney Shapiro.  It ordered At-
torney Shapiro and the ADO to inform the 
court if either contended that the imposition of 
identical or substantially similar discipline was 
unwarranted.  Attorney Shapiro notified the 
court, through counsel, that she agreed that a 
three-month suspension, stayed for one year on 
the same conditions imposed by the Supreme 
Judicial Court, was acceptable.  The ADO noti-
fied the court that, in its view, the sanction of 
a three-month suspension, stayed for a period 
of one year and subject to the same conditions 
imposed by the Supreme Judicial Court was 
warranted.  
 Rule 37(12)(d) provides for the imposition 
of reciprocal discipline by the court unless the 
respondent attorney or the ADO demonstrates, 
or the court finds, based upon the face of the 
record from which the discipline is predicated, 
that:  (1) the procedure followed by the juris-
diction imposing discipline was so lacking in 
notice or opportunity to be heard as to constitute 
a deprivation of due process; (2) the imposition 
of the same or substantially similar discipline by 
the court would result in grave injustice; or (3) 
the misconduct established warrants substan-
tially different discipline in New Hampshire.
 Having reviewed the order of the Supreme 
Judicial Court, the court concludes that none 
of these factors are present.  It appears from 
the order that Attorney Shapiro participated 
fully in the Supreme Judicial Court proceed-
ing.  Considering the nature and consequences 
of Attorney Shapiro’s misconduct, the court 
does not find that the imposition of the same 
discipline would result in grave injustice or that 
her misconduct would warrant substantially 
different discipline in New Hampshire.  Ac-
cordingly, the court concludes that a reciprocal 
suspension of three months, stayed for one year 
on compliance with the conditions imposed by 
the Supreme Judicial Court should be imposed.
 Therefore, the court suspends Attorney 
Anna Shapiro for a period of three months, but 
stays the suspension for one year on the condi-
tion that she provide evidence to the ADO that 
she has complied with the conditions imposed 
by the Supreme Judicial Court.
 Attorney Shapiro is hereby assessed all 
expenses incurred by the Attorney Discipline 

Office and Professional Conduct Committee in 
the investigation and prosecution of this matter.  
See Rule 37(19).
 Lynn, C.J., and Hicks, Bassett, Hantz 
Marconi, and Donovan, JJ., concurred.

DATE:  February 4, 2019
ATTEST: Eileen Fox, Clerk

u
R-2019-0001,  In re February 8, 2019 Re-
port of the Advisory Committee on Rules

 The New Hampshire Supreme Court 
Advisory Committee on Rules (committee) 
has reported a number of proposed rule amend-
ments to the New Hampshire Supreme Court 
with a recommendation that they be adopted.  
On or before March 28, 2019, members of the 
bench, bar, legislature, executive branch or 
public may file with the clerk of the supreme 
court comments on any of the proposed rule 
amendments.  An original and one copy of all 
comments shall be filed.  Comments may also 
be emailed to the court at: rulescomment@
courts.state.nh.us.
 To see the language of the proposed 
rules changes and background regarding the 
proposals, please see the February 8, 2019 
Advisory Committee on Rules Report, which 
is available at courts.state.nh.us/committees/
adviscommrules/reports/index.htm.  Copies 
of the February 8, 2019 Advisory Commit-
tee on Rules Report are also available upon 
request to the clerk of the supreme court at the 
N.H. Supreme Court Building, 1 Charles Doe 
Drive, Concord, New Hampshire 03301 (Tel. 
603-271-2646).
 The current rules of the New Hampshire 
state courts are available on the Internet at www.
courts.state.nh.us/rules/index.htm.
 The Court requests comment on the rec-
ommendations made in the following sections 
of the Advisory Committee on Rules Report:  

I. Supreme Court Rules – Gender  
 Neutral Language.
 2018-009.  This proposed amendment 
would make the Supreme Court rules gender 
neutral.
 The language of the proposed rule changes 
is set forth in Appendices A-Q of the February 
8, 2019 Advisory Committee on Rules Report.

III.  Supreme Court Rule 36.  Appearances  
 in Courts By Eligible Law Students  
 and Graduates.
 2018-004.  This proposed amendment to 
Supreme Court Rule 36 would allow students 
who have completed the 9 hour training pro-
gram for the DOVE project to start supervised 
practice right away, rather than wait until the 
end of the spring semester of their second year.
 The language of the proposed rule change 
is set forth in Appendix T of the February 8, 
2019 Advisory Committee on Rules Report.

IV.  Rule of Professional Conduct 6.5.   
 Nonprofit and Court-Annexed Legal  
 Services Programs.
 2018-008.  The Committee recommends 
that the Court adopt on a permanent basis a 
comment it had adopted on a temporary basis.
 The language of the proposed rule change 
is set forth in Appendix U of the February 8, 
2019 Advisory Committee on Rules Report.
 The Committee has not recommended 
that the Court adopt the proposed rule amend-
ment set forth in Section II (“Type-Volume 
Limitations for Supreme Court Briefs”) of the 
February 8 Report.  The Court is therefore not 
requesting comment on that proposal.  
 The Committee has recommended that the 
Court adopt the proposed rule amendment set 
forth in Section V (“Rule of Professional Con-

ORDERS continued on page 37
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US District Court Decision Listing

January 2019
November-December 2018

* Published
___________________________________

BANKRUPTCY APPEAL

1/15/19 Frangos v. Bank of New York 
  Mellon
Case No. 18-cv-112-JL, Opinion No. 2019 
DNH 010

 The court affirmed the Bankruptcy 
Court’s decision denying the appellant’s mo-
tion to amend his adversary complaint before 
granting the appellees’ motions to dismiss 
that complaint on res-judicata and collateral-
estoppel grounds. The appellant sought to 
add as a party a trust, of which he and his 
wife were sole beneficiaries.  Both he and his 
wife had also been party to the earlier actions 
leading to res judicata. The court agreed with 
the Bankruptcy Court that the trust was not a 
required party under Fed. R. Civ. P. 19.  
12 pages. Judge Joseph N. Laplante.
___________________________________

1/31/19 Wilkins., et al. v. Rymes 
  Heating Oils, Inc., et al.
Case No. 18-cv-750-JL, Opinion No. 2019 
DNH 018

 In this bankruptcy appeal, the court af-
firmed the bankruptcy court’s dismissal of 
plaintiff-appellants’ attempt to impose suc-
cessor liability on the purchaser of assets in a 
bankruptcy sale. Plaintiffs sued the debtor for 
employment discrimination and harassment. 
Their counsel appeared in the bankruptcy and 

did not object to the “free and clear” sale of 
assets to defendant-appellees. After the sale, 
plaintiffs settled their employment claims 
with the debtor in exchange for unsecured 
claims. But these bankruptcy claims resulted 
in less recovery than Plaintiffs hoped. They 
then filed suit seeking to hold defendants lia-
ble for the settlement amounts under a theory 
of successor liability. The district court found 
that, under the sale order issued by the bank-
ruptcy court, defendants could not be liable 
for the post-sale settlement agreement. The 
district court also denied defendants’ mo-
tion for damages and costs under Bankruptcy 
Rule 8020.  
15 pages. Judge Joseph N. Laplante.
___________________________________

CIVIL RIGHTS; § 1983

1/15/19 Konze v. Town of Salem, et al.
Case No. 18-cv-63-JL, Opinion No. 2019 
DNH 011

 The court granted summary judgment to 
the defendants in this action arising under 42 
U.S.C. § 1983. The plaintiff brought, among 
others ultimately withdrawn, claims under 
the Fourth Amendment. The court concluded 
that no dispute of material fact existed as to 
the plaintiff’s claim that his cell phone was 
searched before a warrant issued. And, while 
the warrant may have authorized a search 
broader than necessary under the circum-
stances, undisputed evidence indicated that 
the search itself was appropriately limited in 
scope. 13 pages. Judge Joseph N. Laplante.
___________________________________

Gartrell., of Concord, and Donahue Law, of 
Keene, for defendant Brigitte Auger. 

Zoning Law

David F. Dietz & a. v. Town of Tuftonboro, 
No. 2017-0536
January 8, 2019
Affirmed.

• Whether the trial court erred in uphold-
ing the Zoning Board’s grant of equitable 
waivers for construction on a lakefront 
property. 

 Sawyer Point Realty, LLC owned prop-
erty on the shoreline of Lake Winnipesaukee. 
The Dietzes owned the abutting property. Both 
properties were within the Town’s Lakefront 
Residential Zoning District and were subject 
to the district’s zoning ordinance requiring a 
minimum 50-foot setback from the lake for 
building. In 1999, Sawyer Point submitted a 

proposal to the town to build a second-floor 
addition. The proposal included a rough sketch 
and floorplan which showed that the house 
was within the setback. The building inspec-
tor issued the building permit because it did 
not change the footprint of the house. Sawyer 
Point constructed the addition.
 In 2008, Sawyer Point submitted another 
proposal to build a second floor over an ex-
isting enclosed porch and an addition to the 
side of the structure opposite the lake. Aware 
that a portion would be within the setback, 
Sawyer Point submitted a variance applica-
tion to the Zoning Board. The Zoning Board 
unanimously approved the variance and issued 
the building permit.
 In February 2014, Sawyer Point surveyed 
the property and discovered that more of the 
2008 addition was within the setback than 
had been reported to the Zoning Board. After 
learning of the discrepancy, the Dietzes sought 
injunctive relief against Sawyer Point and 
requested that the encroaching structures be 
removed. 
 Sawyer Point then applied to the Zoning 
Board for equitable waivers for the portion 

y At-A-Glance from page 35

y Orders from page 36
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duct 8.4. Harassment and Discrimination”) of 
the February 8 Report.  However, the Commit-
tee has also recommended that the Court hold 
a hearing before the full Court on the proposal.  
The Court will do so.  The notice scheduling 
the public hearing, issued today, also invites 
members of the public, the bench and the bar 
to submit written comments on the proposal. 

Date:  February 11, 2019   
ATTEST:  Eileen Fox, Clerk
Supreme Court of New Hampshire

u
R-2019-0001, In Re February 8, 2019 Re-
port of the Advisory Committee on Rules 
(Proposal to amend Rule of Professional 
Conduct 8.4)
 The Advisory Committee on Rules has 
recommended that the court hold a hearing 
before the full court on its recommendation 
to amend Rule of Professional Conduct 8.4 
to add a provision (g) which would make it 
professional misconduct for a lawyer to engage 
in harassment or discrimination on the basis 
of race, sex, religion, national origin, ethnic-
ity, physical or mental disability, age, sexual 
orientation, marital status or gender identity.  
 The language of that proposal is attached 
to this order as appendix A.  To see background 
regarding the proposal, please see the February 
8, 2019 Advisory Committee on Rules Report 
which is available at courts.state.nh.us/com-
mittees/adviscommrules/reports/index.htm.
 The court hereby orders as follows:
 (1) that a public hearing in this matter shall 
be held on Friday, April 12, 2019, at 10:00 am;
 (2) that any individuals who wish to be 
heard may address the court regarding the pro-
posal and any suggestions made to amend the 
language of the proposal that were considered 
by the Committee.  Individuals shall limit their 
comments to five (5) minutes;
 (3) that any individuals who wish to submit 
written comment on the proposal may do so 
on or before the close of the public hearing on 
April 12, 2019.  It is not necessary to resubmit 
comments that were submitted to the Advisory 
Committee on Rules regarding this proposal, 
and which are identified in the Advisory Com-
mittee on Rules February 8 Report, because 
these materials will be considered by the Court.

Issued:  February 11, 2019
ATTEST:  Eileen Fox, Clerk of Court
Supreme Court of New Hampshire
 
APPENDIX A
 Amend New Hampshire Rule of Profes-

sional Conduct 8.4 as follows (new material is 
in [bold and in brackets]):

Rule 8.4. Misconduct
 It is professional misconduct for a lawyer 
to:
 (a) violate or attempt to violate the Rules 
of Professional Conduct, knowingly assist or 
induce another to do so, or do so through the 
acts of another;
 (b) commit a criminal act that reflects ad-
versely on the lawyer’s honesty, trustworthiness 
or fitness as a lawyer in other respects;
 (c) engage in conduct involving dishon-
esty, fraud, deceit or misrepresentation;
 (d) state or imply an ability to influence 
improperly a government agency or official;
 (e) state or imply an ability to achieve 
results by means that violate the Rules of Pro-
fessional Conduct or other law;  or
 (f) knowingly assist a judge or judicial of-
ficer in conduct that is a violation of applicable 
rules of judicial conduct or other law.
 [(g) engage in conduct while acting 
as a lawyer in any context that the lawyer 
knew or reasonably should have known is 
harassment or discrimination on the basis of 
race, sex, religion, national origin, ethnicity, 
physical or mental disability, age, sexual ori-
entation, marital status, or gender identity.  
Statutory or regulatory exemptions, based 
upon the number of personnel in a law firm, 
shall not relieve a lawyer of the requirement 
to comply with this Rule.  This paragraph 
shall not limit the ability of the lawyer to 
accept, decline, or withdraw from repre-
sentation consistent with other Rules, nor 
does it infringe on any Constitutional right 
of a lawyer, including advocacy on matters 
of public policy, the exercise of religion, or a 
lawyer’s right to advocate for a client.]
 

Ethics Committee Comment[s]
 [(1)]  Section (d) of the ABA Model Rule 
is deleted.  A lawyer’s individual right of free 
speech and assembly should not be infringed 
by the New Hampshire Rules of Professional 
Conduct when the lawyer is not representing 
a client. The deletion of section (d) was not 
intended to permit a lawyer, while representing 
a client, to disrupt a tribunal or prejudice the 
administration of justice, no matter how well 
intentioned nor how noble the purpose may be 
for the unruly behavior.
 [(2)  ABA] Model Rule section (e) is split 
into New Hampshire sections (d) and (e).
 [(3)  As used in this Rule, discrimination 
and harassment based upon “sex” and “sex-
ual orientation” are intended to encompass 
same-sex discrimination and harassment.]

of the 1999 addition within the setback and 
the approximately 50 square foot portion of 
the 2008 addition within the setback but not 
within the variance. The Zoning Board granted 
the equitable waivers and denied the Dietzes 
request for rehearing. The Dietzes appealed to 
the superior court, which affirmed the Zoning 
Board. This appeal followed.
 On appeal, the Dietzes argued the trial 
court erred in accepting the Zoning Board’s 
findings when it had not made written factual 
findings as to each element of the statute. 
They argued that an equitable waiver should 
only issue if the Board made the satisfactory 
findings and submitted them in writing. The 
statute states equitable waivers are to be issued 
“if and only if the board makes the follow-
ing findings.” The court found this to mean 
that the Zoning Board was required to make 
certain findings, but not necessarily put forth 
those findings in writing, as it is assumed that 
a conclusion is supported by the necessary 
factual findings.
 The Dietzes also argued that the trial 
court erred in interpreting RSA 647:33-a, 
and ignored the language requiring the “past 
construction or investment [was] made in 
ignorance of the facts constituting the viola-
tion.” They argued that Sawyer Point was not 
ignorant of the facts because it had previously 
admitted that the construction was within the 
setback. The court found that this statute, inter-
preted properly and in context, was intended to 
provide a waiver to someone who shows good 
faith error in measurement or calculation, or 
error made by municipal employee, which 
conditions were met. 
 The Dietzes also argued that the trial court 
erred when it shifted the burden of proof onto 
them in evaluating whether Sawyer Point 
was aware of the location of the setback line. 
They argued that this burden should be on 
the property owner. The court found that the 
burden initially rests on the property owner to 

show that the statutory requirements for equi-
table waiver were met, but when the Dietzes 
appealed, the burden shifted to them to show 
legal error or an unreasonable decision by the 
Zoning Board.
 The Dietzes argued that the trial court 
erred in applying the balancing test in RSA 
674:33-a, I(d). They claimed the equitable 
waivers should not have been issued as Sawyer 
Point presented no evidence to show the cost 
of correction, which was necessary to prove 
the waiver outweighed any public gain if cor-
rected. The court disagreed, finding that the 
Zoning Board, using their own knowledge and 
observations, could assume the cost of correct-
ing the zoning violation would be substantial 
and outweigh public benefit.
 The Dietzes argued that the trial court 
failed to consider the cumulative effect of the 
failure to enforce the lakefront setback, which 
was the “public benefits to be gained.” Rather 
than looking at the specific zoning violation at 
issue, they pointed to the larger picture of the 
effect on the town. The court disagreed with 
this argument and found that the balancing 
test was only to be applied to the violation at 
issue.
 Lastly, the Dietzes argued that the im-
provements to the Sawyer Point property 
exceeded the maximum lot coverage standards 
in the zoning district, and thus the Zoning 
Board erred when it granted equitable waivers. 
The court found that lot coverage violations 
were not germane to applications for equitable 
waivers and the allegation was not properly 
before the court. The court affirmed that there 
was no legal error in granting the equitable 
waivers.

Michael J. Tierney, Wadleigh, Starr & Peters, 
Manchester, for the plaintiffs. John L. Arnold 
and Daniel M. Deschenes, Hinckley, Allen & 
Snyder, Manchester, for the intervenor. 
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CRIMINAL CASE 
(SENTENCE REDUCTION)

11/8/18 United States of America v. 
  Alnardo Suarez
Case No. 08-cr-161-2-SM, Opinion No. 
2018 DNH 222

Petitioner sought sentence relief under 18 
U.S.C. § 3582(c)(2), asserting that he was 
initially sentenced “based on a sentencing 
range” that was later lowered by the United 
States Sentencing Commission. The court 
denied that motion, concluding that petition-
er’s sentence was not based upon a guideline 
that was subsequently lowered, but rather it 
was based upon a still-applicable statutorily 
mandated minimum sentence of 120 months.  
Motion denied.  
4 pages. Judge Steven J. McAuliffe.
___________________________________

EQUAL CREDIT OPPORTUNITY ACT

11/6/18 Shawn Poor v. Wells Fargo Home\ 
  Mortgage, a Division of Wells \ 
  Fargo Bank, N.A.; and U.S. Bank\ 
  N.SSS., as Trustee for the 
  Structured Asset Investment Loan 
  Trust Mortgage Pass-Through 
  Certificates, Series 2005-8
Case No. 17-cv-472-SM, Opinion No. 2018 
DNH 219

Plaintiff was in default on his mortgage loan 
when he allegedly filed a loan modification 
application. He then filed suit under the Equal 
Credit Opportunity Act, asserting that the de-
fendant bank failed to timely notify him of 
any “adverse action” on his application for 
credit. But, the court noted, the statute does 
not require notification when the applicant is, 
as here, already in default. Defendant’s mo-
tion for summary judgment granted.  
3 pages. Judge Steven J. McAuliffe.
___________________________________

HABEAS CORPUS (Federal)

12/14/18 Saveth Veth v. Matt Whitaker,
  Acting Attorney General; Kirstjen
  Nielsen, Secretary of the Dept. of
  Homeland Security; Christopher
  Brackett, Superintendent of 
  Strafford Correctional Facility; 
  Todd Thurlow, Assistant Field 
  Office Director; and Ronald D. 
  Vitiello, Acting Director of ICE for 
  the Washington, D.C. Headquarters
Case No. 18-cv-1139-SM, Opinion No. 2018 
DNH 252

Pursuant to 28 U.S.C. § 2241, petitioner filed 
a habeas corpus petition seeking a stay of his 
imminent deportation from the United States. 
Petitioner did not challenge the lawfulness 
of his removal order. Instead, he claimed he 
needed additional time to challenge his 2009 
guilty plea to an aggravated felony in state 
court — the criminal conviction that formed 
the basis of his order of removal. That plea, 

said petitioner, was improvident. The gov-
ernment responded by asserting that the court 
lacked jurisdiction to grant petitioner’s re-
quested relief. The court agreed, concluding 
that the jurisdiction stripping provisions of 8 
U.S.C. § 1252 divest the court of jurisdiction 
to entertain his petition. Moreover, contrary 
to petitioner’s assertion, this is not one of the 
unusual cases in which those provisions, as 
applied, might be said to violate his rights 
under the Suspension Clause. Motion to dis-
miss granted.  
9 pages. Judge Steven J. McAuliffe.
___________________________________

1/24/19 Patrice Compere v. Kirstjen M.
  Nielsen, Secretary of Homeland
  Security, et al. *
Case No. 18-cv-1036-PB, Opinion No. 2019 
DNH 017

Habeas corpus granted to Haitian national 
with outstanding removal order, ordering 
that petitioner not be removed until he liti-
gates motion to reopen. The Court held that 
two provisions of the REAL ID Act of 2005 
stripped it of jurisdiction to hear petitioner’s 
habeas petition. The Court determined that, 
because petitioner alleged he would be 
precluded from litigating his motion to re-
open if removed and the BIA’s administra-
tive scheme was an inadequate substitute 
for habeas, the Suspension Clause of the 
United States Constitution prevented the 
jurisdiction-stripping provisions from taking 
effect. Given the factual record, the Court 
concluded, it was more likely than not that 
petitioner would be unable to effectively liti-
gate his motion to reopen if he were removed 
to Haiti. The Court ordered removal stayed 
until petitioner’s motion to reopen resolved 
and opportunity to appeal any adverse ruling 
given. 26 pages. Judge Paul Barbadoro.
___________________________________

INSURANCE CONTRACT

12/17/18 Cam-Sam Real Estate Holding,
  LLC v. Merchants Mutual 
  Insurance Company; and Hartford
  Fire Insurance Company
Case No. 18-cv-433-SM, Opinion No. 2018 
DNH 253

In a case involving disputed insurance cov-
erage, plaintiff, a landlord, brought claims 
against its tenant’s insurance agency and 
agent. Tenant’s insurance company, Hartford 
Fire Insurance Company, denied coverage 
under the tenant’s policy. Landlord alleged 
that the policy did provide coverage for the 
occurrence at issue. Alternatively, if Hartford 
was correct and the policy provided no cov-
erage, Landlord claimed the Certificate of Li-
ability Insurance prepared by the agent was 
inaccurate and misrepresented the policy.  
The insurance agency and agent moved to 
dismiss, arguing that the Certificate accurate-
ly stated Landlord’s status as an additional 
insured under the policy, and accurately sum-
marized the coverage the policy provided.  
The court agreed, granting defendants’ mo-
tion. 
10 pages. Judge Steven J. McAuliffe.
___________________________________

MOTION TO DISMISS
(Fair Labor Standards Act)

12/17/18 David Camp and Keith Hadmack,
  on behalf of themselves and all
  others similarly situated v. Bimbo
  Bakeries USA, Inc. and Bimbo
  Foods Bakeries Distribution, LLC
Case No. 18-cv-378-SM, Opinion No. 2018 
DNH 249

Plaintiffs filed this wage and hour class ac-
tion, asserting that defendants unlawfully 
treated them as independent contractors 
when, in fact, they were employees. Defen-
dants moved to dismiss all federal and state 
claims advanced against them. The court de-
nied that motion, concluding that plaintiffs 
adequately alleged the essential elements of 
viable overtime claims under the FLSA.  And, 
with regard to plaintiffs’ state law claims, the 
court noted that plaintiffs are permitted to 
plead potentially inconsistent claims in the 
alternative (e.g., breach of contract and un-
just enrichment). Finally, the court observed 
that at least some of defendants’ arguments 
were more properly addressed in the context 
of summary judgment, with the benefit of a 
complete factual record.  
18 pages. Judge Steven J. McAuliffe.
___________________________________

PRELIMINARY INJUNCTION

1/24/19 Doe v. Trustees of Dartmouth 
  College
Civil No. 19-cv-13-JL, Bench ruling-no writ-
ten opinion

 The plaintiff sought a preliminary in-
junction permitting him to re-enroll in col-
lege pending resolution of his claims that he 
was expelled in breach of a contract with the 
college and in violation of Title IX. The court 
denied the motion from the bench, conclud-
ing that, even if the plaintiff may suffer ir-
reparable harm, he had not demonstrated the 
requisite likelihood of success on the merits.  
Judge Joseph N. Laplante.
___________________________________

SOCIAL SECURITY

12/3/18 Tammy Lee Benoit v. Nancy A.
  Berryhill, Acting Commissioner, 
  Social Security Administration
Case No. 18-cv-61-SM, Opinion No. 2018 
DNH 239

Claimant moved to reverse or vacate the Act-
ing Commissioner’s decision denying her 
application for social security disability in-
surance benefits, asserting that the ALJ erred 
by failing to properly consider her treating 
physician’s opinions and by mishandling the 
medical opinions regarding her mental RFC.  
The court disagreed, concluding that the 
ALJ’s decision was supported by substantial 
evidence and, therefore, it denied claimant’s 
motion.  
23 pages. Judge Steven J. McAuliffe.
___________________________________

1/2/19 Deoliveira v. US Social Security 
  Administration
Case No. 17-cv-671-JL, Opinion No 2019 
DNH 001

In this appeal from a denial of Social Secu-
rity disability insurance benefits and supple-
mental security income, the decision of the 
Acting Commissioner to deny those benefits 
was affirmed over claims that the Adminis-
trative Law Judge had erred in determining 
the claimant’s residual functional capacity 
by improperly: (1) evaluating the claimant’s 
statements about her symptoms; and (2) 
weighing the medical-opinion evidence.  

49 pages. Judge Joseph N. Laplante.
___________________________________

1/7/2019 Jennifer Freddette v. Nancy A. 
  Berryhill, Acting Commissioner, 
  Social Security Administration
Case No. 17-cv-672-PB, Opinion No. 2019 
DNH 003

Claimant challenged the denial of her ap-
plications for supplemental security income 
and disability insurance benefits.  She argued 
that the Administrative Law Judge (ALJ) 
improperly evaluated the medical opinion 
evidence and her testimony in assessing her 
residual functional capacity. The court re-
jected the first argument because substantial 
evidence supported the ALJ’s evaluation and 
the ALJ’s one error was harmless. The court 
also held that the ALJ sufficiently explained 
her decision to discredit the claimant’s testi-
mony concerning the severity of her symp-
toms. Specifically, the ALJ supportably cited 
the claimant’s demeanor at the hearing, her 
activities of daily living, her stated reasons 
for leaving past work, and evidence pointing 
that her condition was largely caused by situ-
ational stressors.  
27 pages. Judge Paul J. Barbadoro.  
___________________________________

1/7/19 David Black v. Nancy A. Berryhill, 
  Acting Commissioner, Social 
  Security Administration
Case No. 18-cv-015-PB, Opinion No. 2019 
DNH 004

Decision of Acting Commissioner to deny 
Social Security disability insurance benefits 
and supplemental security income benefits 
reversed and remanded. RFC permitted 
claimant unlimited interaction with supervi-
sors and frequent interaction with co-work-
ers, while multiple medical opinions indi-
cated that claimant had significant difficulty 
with and moderate limitations in social abil-
ity. The Court held that the RFC assessment 
conflicted with the medical source opinions 
and that the absence of an explanation for 
that conflict constituted reversible error.  
13 pages. Judge Paul Barbadoro.
___________________________________

1/15/19 Baillargeon v US Social Security 
  Administration
Case No. 17-cv-615-JL, Opinion No. 2019 
DNH 009

 In this appeal from a denial of Social 
Security disability insurance benefits and 
supplemental security income, the decision 
of the Acting Commissioner to deny those 
benefits was reversed, and the matter was 
remanded, because the Administrative Law 
Judge erroneously relied upon a vocational 
expert’s testimony that a person who could 
walk/stand for only four hours a day was ca-
pable of performing light-duty work.  
25 pages. Judge Joseph N. Laplante.
___________________________________

1/18/2019 Diane Renee Gilmore v. Nancy A.
    Berryhill, Acting Commissioner, 
    Social Security Administration
Case No. 18-cv-256-SM, Opinion No. 2019 
DNH 015

Claimant moved to reverse or vacate the Act-
ing Commissioner’s decision denying her 
application for social security disability in-
surance benefits, asserting that the ALJ erred 
by failing to fully develop the administrative 
record, and in placing great weight on the 
opinion of the non-examining state agency 
consultant. The court disagreed, concluding 
that the ALJ’s decision was supported by 
substantial evidence and, therefore, it denied 
claimant’s motion.  
15 pages. Judge Steven J. McAuliffe.

y Listingfrom page 37

Note: The full text of the opinion below will be available on the Bankruptcy Court's website 
at www.nhb.uscourts.gov. 

Rissala v. New Hampshire Higher Educ. Assistance Found. (In re Rissala), 2019 BNH 
001, issued Jan. 11, 2019 (Harwood, C.J.) (unpublished) (holding that the repayment of 
the debtor’s student loan debt would not impose an undue hardship within the meaning of 
11 U.S.C. § 523(a)(8) where in the near future his retirement benefits would be sufficient 
to cover the payment and leave him with a material surplus each month, and debtor was 
eligible for a zero monthly payment program in the interim). 

US Bankruptcy Court Opinion Summary
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Classifieds

Litigation Associate

Portsmouth office of Jackson Lewis PC, a national labor and employment firm seeks a 
litigation associate with minimum three years' experience, preferably with a large firm.  

The successful candidate will have excellent academic credentials, a strong interest in a 
labor and employment litigation practice, excellent courtroom demeanor, a strong client 
service aptitude and a willingness to accept constructive feedback.  The ideal candidate 
will also have superior interpersonal, analytical and writing skills. Commitment to 
client service is critical as is the ability to handle a fast-paced environment. Successful 
candidates will project professional presence and demonstrate flexibility in work 
situations. 

Duties and Responsibilities

• Provide advice and counsel to employers on a wide range of labor and employment 
laws and regulations

• Handle labor and employment matters and litigation before state and federal 
enforcement agencies and courts

• Represent clients in court, before administrative agencies, at mediation, and in 
arbitration in a broad range of employment matters,  including discrimination, 
contract, employment tort and non-compete cases,

• Handle defense of agency charges of discrimination, lawsuits involving a broad range 
of employment-related claims

Skills and Educational Requirements

•  Juris Doctorate (JD) from an ABA accredited law school
•  Admitted to appropriate state bar and in good standing
•  Understanding of current agency (state and federal) procedures
•  Minimum two to six years litigation experience
•  Excellent written and oral communication skills
•  Strong organizational, time management and project management skills
•  Ability to work in highly collaborative team environment
•  Attention to detail and ability to multi-task in a fast paced environment
 
If you would like to work in a collegial and supportive environment, please send your 
resume and writing sample to:  applegatem@jacksonlewis.com.

Jackson Lewis is an Equal Opportunity Employer encouraging diversity in the workplace. 
All qualified applicants will receive consideration for employment without regard to 
race, national origin, gender, age, religion, disability, sexual orientation, veteran status, 
marital status or any other characteristic protected by law.

Well-established Concord law firm seeks 
an experienced full-time trusts and 
estates paralegal. In addition to strong 
technical and document production skills, 
essential requirements are the ability to 
prioritize, multi-task, adapt to different 
works styles and apply independent 
judgment as needed.  The ideal candidate 
will have well-developed interpersonal 
and technical skills, experience with wills, 
trusts and estate administration, and the 
ability to work under deadlines. We offer 
a pleasant working environment and 
competitive salary and benefits package.  

Trusts and Estates Paralegal

Please forward cover letter and resume 
to omalleyp@cwbpa.com.

POSITIONS AVAILABLE
ASSOCIATE ATTORNEY – Well established Upper Valley/
West Central New Hampshire Law Firm is seeking an associate 
for general civil practice. Two to four years experience preferred.  
Small firm atmosphere with fast track to partnership for the right 
candidate. Reply to: nhlawfirm.hiring@gmail.com.

ASSOCIATE ATTORNEY – Lawson Persson & Chisholm is 
seeking an associate in the estate planning and probate area to 
eventually take over the extremely successful book of business of 
the estate planning and probate partner.  Full time position.  Family 
friendly firm.  Ideal candidate will be detail oriented and able to 
work with a wide range of clients.  Please submit a letter of inter-
est, resume and salary requirements to info@laconialaw.com.

STAFF ATTORNEY – Disability Rights Center - NH (DRC-NH) 
is seeking a staff attorney. Attorneys with up to five years of 
litigation experience or law students graduating in May 2019 are 
encouraged to apply. Active membership in the NH bar and the 
bar of the USDCNH or an ability to promptly gain admission to 
both by waiving into the jurisdiction or successfully taking the next 
scheduled bar examination is required. Persons w/ disabilities & 
ethnic minorities are strongly encouraged to apply. Send cover 
letter, resume, salary requirements and writing sample to hr@
drcnh.org. See full job listing at http://drcnh.org/StaffAttor-
neyOpening011519.pdf

TRUST & ESTATES AND LITIGATION ATTORNEYS – Our 
well-established law firm in Nashua, NH is expanding and 
seeking hard working lateral associates with 6+ years of experi-
ence in both our Trust & Estates department and our Litigation 
department. A portable book of business is preferred. NH license 
required. MA license a plus. Our team offers an excellent source 
of internal cross-selling, a strong administrative infrastructure, and 
competitive benefits. Apply in confidence to: HIRING PARTNER, 
HAMBLETT & KERRIGAN, 20 Trafalgar Square, Suite 505, 
Nashua, New Hampshire 03063.

LITIGATION PARALEGAL – McCandless & Nicholson, PLLC 
is seeking a full-time litigation paralegal team member. A self-
motivated, detail-oriented, organized and pleasant person would 
thrive in this position. Of course, excellent written and interpersonal 
communication skills are essential. Strong computer skills are also 
required. Our statewide practice is located at 58 North State Street 
in Concord. Read more about our practice at www.mcnich.com. 
Office hours are 8a-4:30p; 12 paid holidays; paid time off; health 
insurance; 401(k); hourly rate commensurate with experience. 
We look forward to hearing from you. Please send cover letter 
and resume to chris@mcnich.com.

ASSISTANT CARROLL COUNTY ATTORNEY – Seeking felony 
level prosecutor with experience. Preference will be given to SV 
and/or DV experience. NH bar required. CCAO is a collegial 
environment with excellent working conditions and benefits. Bar 
dues, CLE, phone reimbursement included. Please send resume 
and cover letter to: mandruzzi@CarrollCountyNH.net. 

CASE MANAGER – Boies Schiller Flexner LLP, a law firm with 
a national practice and an office in Hanover, New Hampshire, 
is seeking qualified Case Manager applicants. Please send 
resume and cover letter to Boies Schiller Flexner LLP, 26 South 
Main Street, Hanover, NH 03755, or via email to lwadleigh@
bsfllp.com.

WILLL SEARCH
WILL SEARCH – Anyone with knowledge of a will for Francis 
Michael Towne late of 17 Westport Village Road, Winchester, NH. 
Please contact Sandra Czupkiewicz, 19 Quail Drive, Chicopee, 
Mass. 413-244-2857.

Do you like working with entrepreneurs? Are you interested in joining a 
collaborative and innovative legal practice? Cook, Little, Rosenblatt & 
Manson, p.l.l.c. is a highly-regarded boutique business law firm with an 
opening in its corporate practice group. Our ideal candidate has strong 
academic credentials and 2 - 5 years of sophisticated corporate experience. 
We offer competitive compensation, as well as a platform for you to develop 
client relationships, become involved with 
local organizations, work with high-growth 
businesses, and build your practice in a 
supportive and collegial environment.

To learn more about the firm, visit our website 
at www.clrm.com. To apply, please send your 
resume to Lisa Roy, Hiring Coordinator, at 
l.roy@clrm.com.

Corporate Associate

JOIN OUR TEAM

Morneau Law, a steadily growing Nashua firm, is seeking an attorney with 3-10 years’ 
experience to join our team.  The right candidate would have an interest in family law as well 
as estate planning and probate.  Someone who is dedicated to giving back to the community 
and a self-motivated team player would thrive in our position.     

We are a community-focused and team-based firm with an emphasis on the work/life 
balance that includes the opportunity for a flexible schedule. We provide a collegial and 
upbeat work environment with many perks to be appreciated by a new member to our team. 
Salary is commensurate with experience and qualifications.

Please send your cover letter, resume, and salary requirements to:  
employment@MorneauLaw.com 

> 6,940± SF 3-story Victorian style 
building with 2-story carriage 
house attached

> 17 on-site parking spaces (plus 1 in 
the rear by the carriage house) and 
plenty of on street parking

> North End neighbors include 
medical and professional service 
providers, such as lawyers, CPAs, 
and real estate companies

Lease Rate: $9.75 NNN

MANCHESTER  +1 603 623 0100     colliers.com     PORTSMOUTH  +1 603 433 7100              

Historic Office Building
764 CHESTNUT STREET, 
MANCHESTER, NH 

Downtown Office Building
80 MERRIMACK STREET, 
MANCHESTER, NH

> Professional brick office building 
with 28 on-site parking spaces

> 8,302± SF on the first 2 floors, with 
a finished lower level adding 4,162± 
SF of usable space

> Ideally located minutes from I-93 and 
I-293, as well as Routes 101 and 3, 
and 6± miles from the Manchester-
Boston Regional Airport

List Price: $800,000
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Boynton Waldron
Doleac Woodman & Scott, P.A.

Career Opportunity
ASSOCIATE ATTORNEY with 0-2 years experience needed for 10 
lawyer Portsmouth firm handling diverse cases with emphasis 
on litigation.  

Excellent research, writing and communication skills required. 
Send resume, writing sample and references to: Debi Garland,  
Firm Administrator, 82 Court Street, Portsmouth, NH 03801 
dgarland@nhlawfirm.com

Boynton Waldron
Doleac Woodman & Scott, P.A.

Career Opportunity
ASSOCIATE ATTORNEY with 2-7 years experience needed for 10 
lawyer Portsmouth firm handling diverse cases with emphasis on 
litigation.  

Excellent research, writing and communication skills required. 
Send resume, writing sample and references to: Debi Garland,  
Firm Administrator, 82 Court Street, Portsmouth, NH 03801 
dgarland@nhlawfirm.com

Cleveland, Waters and Bass, P.A. seeks a lateral partner and/or senior associate level 
attorney for our Trusts and Estates Department. The ideal candidate will have at least 
5 years of T&E experience and excellent written and oral communication and practice 

management skills. Although we plan and administer estates of all sizes, our focus 
is on estate planning for high net worth clients, business succession planning and 

post-mortem planning. We provide a professional and collegial work environment, a 
competitive salary and benefits package, and an excellent work/life balance. 

603-224-7761 • 800-370-7761 • www.cwbpa.com
Two Capital Plaza, 5th Floor, P.O. Box 1137, Concord, NH 03302
Offices in New London and Wolfeboro, NH and Haverhill, MA

Trusts and Estates Attorney

PLEASE FORWARD INQUIRIES IN CONFIDENCE TO  
PHILIP HASTINGS AT HASTINGSP@CWBPA.COM

603-224-7761 • 800-370-7761 • www.cwbpa.com
Two Capital Plaza, 5th Floor, P.O. Box 1137, Concord, NH 03302
Offices in New London and Wolfeboro, NH and Haverhill, MA

Commercial Litigation Attorney

Cleveland, Waters and Bass, P.A. seeks a lateral partner and/or senior associate 
level attorney for our Commercial Litigation Department. The ideal candidate 

will have at least 5 years of general commercial litigation experience and excellent 
written and oral communication and practice management skills. We provide a 

professional and collegial work environment, a competitive salary 
and benefits package, and an excellent work/life balance. 

PLEASE FORWARD INQUIRIES IN CONFIDENCE TO 
PHILIP HASTINGS AT HASTINGSP@CWBPA.COM

Litigation Attorney
A full-service Concord New Hampshire law firm is seeking a litigation associate. Areas of practice 
include civil litigation, personal injury and employment law. The ideal candidate is one who is flexible and 
is interested in advocating for clients in various venues. Our office offers a friendly work environment, a 
dedicated team, an interesting and varied caseload and an opportunity to gain significant experience.

Candidates should have:
• 2-5 years legal experience and be a member of the NH Bar.
• Strong analytical, verbal and written communication skills.
• The ability to research a topic and provide a well-written summary.
• An interest in growing their practice, as this position will require them to cultivate a client base.

We offer a comprehensive benefits plan including paid health and dental insurance, 401(k) and profit 
sharing plans, vacation and holiday pay, as well as a flexible spending account for medical and 
dependent care costs. Salary commensurate with experience. Bonuses based on performance.

Please send resume with salary expectations in confidence to: Bianco Professional Association, 18 
Centre Street, Concord, NH 03301 or by email to info@biancopa.com.

Labor and Employment Law Associate |  
Burlington, VT or Lebanon/Hanover, NH

Downs Rachlin Martin seeks an associate attorney with 1-3 years of experience to join its Labor and Employment 
Law practice in its Burlington, Vermont office or its Lebanon, New Hampshire office in the Upper Valley region. Some 
experience representing clients before administrative agencies in employment-related claims, litigating on behalf 
of management, counseling on employment matters and representing management in traditional labor matters is 
preferred.   

Desirable qualifications include employment law counseling and litigation experience, preferably employment law 
related, including drafting responsive pleadings, handling all aspects of the discovery process, and drafting discovery 
and dispositive motions, including motions for summary judgment. Experience with traditional labor matters including 
union elections, NLRB proceedings, arbitrations, and contract negotiations is a plus. Admission in one or more of the 
following states is also a plus:  New Hampshire, Vermont and Massachusetts. 

DRM is committed to client service and providing resources for professional growth and development. We offer 
excellent mentorship and training, as well as a competitive salary, and comprehensive benefits package. Apply by 
visiting: DownsRachlinMartinPLLC.appone.com.

Tax Associate | Burlington, VT
Downs Rachlin Martin is seeking an attorney with 3 to 5 years of experience to join its tax practice at 
its Burlington, Vermont office. Qualified candidates should have substantial experience addressing 
complex commercial transactions, with a strong background in partnership and corporate tax matters. 
Experience should include structuring mergers and acquisitions, business formations, debt and equity 
financings, workouts, private equity and venture capital transactions. Experience with executive 
compensation, New Markets and other tax credit issues would be valuable in this position. Our practice 
includes controversy representation across a wide range of state and local tax matters necessitating 
excellent research, writing and verbal skills.

DRM is committed to client service and providing resources for professional growth and development. 
We offer excellent mentorship and training, as well as leading technology, competitive salary, and a 
comprehensive benefits package, including industry-leading paid parental leave and two exceptional 
retirement plans. To apply, please visit DownsRachlinMartinPLLC.appone.com.

Corporate/Commercial Attorney | Lebanon, NH
Downs Rachlin Martin PLLC seeks an experienced corporate/commercial attorney to join its Lebanon 
office. The ideal candidate will be licensed to practice in New Hampshire, have a portable book of 
business with compatible clients and have a minimum of ten years of experience in corporate/commercial 
law. The ideal candidate will also be active in the New Hampshire business and civic community and 
be committed to growing DRM’s regional presence. Relevant experience would include the formation of 
corporations, limited liability companies and other business organizations, commercial loan transactions, 
equity financings (including private equity and venture capital) and mergers and acquisitions (including 
sales of stock and assets, management buyouts, recapitalizations and reorganizations). Experience with 
ESOPs, B-corps or other focused practices would be highly valued. 

DRM is committed to client service and providing resources for professional growth and development. 
We offer excellent mentorship and training, as well as leading technology, competitive salary, and a 
comprehensive benefits package, including industry-leading paid parental leave and two exceptional 
retirement plans. To apply, please visit DownsRachlinMartinPLLC.appone.com.
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McLane Middleton is seeking an experienced patent attorney (5+ years) for our 
Manchester, NH office either as an employee or on a contractual basis. Ideally, this 
individual will have an existing client base, with a focus on patent drafting and U.S./
foreign prosecution experience. Prefer technical expertise in the areas of biotechnology, 
chemistry, materials science software and/or electrical. McLane presents an opportunity 
for professional development and personal satisfaction in a fast paced and stimulating 
work environment. Competitive compensation and benefits package offered.  
Qualified candidates should send a cover letter, resume and writing sample to: 

  
Jessica Boisvert

Hiring Coordinator
McLane Middleton

Email: Jessica.boisvert@mclane.com

All submissions will be kept confidential.

PATENT ATTORNEY

SURETY BONDS
Serving New England’s Lawyers Since 1899

•   Probate Bonds
•   Appeal Bonds
•   T.R.O. Bonds
•   Dissolve Lien Bonds
•   Bid, Performance & Payment Bonds
•   Fidelity Bonds

PHONE: 617-523-2935   FAX: 617-523-1707
www.aadority.com

A.A. DORITY COMPANY, INC.
262 Washington St., Suite 99, Boston, MA 02108

A.A.DORITY Rousseau Law
& Mediation

“The Outcome of Your Case Matters to Us”

Offering affordable legal representation  
including divorce, legal separation, custody, 

parenting rights, child support, alimony 
and mediation services

Marianne L. Rousseau, ESQ
Caroline R. Lefebure, ESQ

(603) 715-2824
mrousseau@rousseaulawnh.com

www.rousseaulawnh.com
1 Horseshoe Pond Lane, Concord, NH 03301

603.226.4225
www.AppealsLawyer.net

Doreen Connor

Member of  
American  
Academy  
of Appellate  
Lawyers

dconnor@primmer.com

603.626.3304

Massachusetts Workers Comp
Atty. John Wolkowski

Backus, Meyer & Branch, LLP

Do you have a client injured  
in Massachusetts?

I honor referral fees

jwolkowski@backusmeyer.com
www.backusmeyer.com
(603) 668-7272
116 Lowell Street, 
Manchester, NH 03104

Classified Rates
 

Words up to 20 21-40 41-60 61-80 81-100 100+ ($25 website fee)

Members $50 $75 $100 $125 $150 $1.25/word

Non-Members $55 $85 $115 $145 $175 $1.50/word

Discontinued road? 

Paul J. Alfano
603-226-1188

paul@alfanolawoffice.com

Paper street?

Class VI  
highway?

STEVEN M. NOTINGER

• Debtor and Creditor Representation
• Business and Personal Debt Issues
• Chapter 7 Bankruptcy
• Chapter 11 Bankruptcy
• Collections
• Receiverships

603-417-2158
www.notingerlaw.com
steve@notingerlaw.com

Classifieds

FULL TIME EXECUTIVE ASSISTANT 
Pease Development Authority, a New Hampshire State Agency with operational 
authority for two airports, a deep-water port and business park located in 
Portsmouth, NH, seeks a full time executive assistant with 5-7 years of experience, for a 
challenging position in its Legal Department. Candidate must have the ability to interact 
effectively with the public; to multi-task, be detail-oriented and highly organized. Excellent 
writing, research and communication skills are required as well as a working knowledge of all 
Microsoft Office programs. This position requires an independent, high-energy professional 
who thrives in a busy environment working both independently and collaboratively. An 
AS degree is required. A Real Estate paralegal with experience in commercial lease 
transactions and contract management in corporate administration is strongly preferred.  
Must have experience maintaining committee and BOD meeting minutes. PDA offers an 
excellent benefits package including comprehensive medical and dental insurance, life and 
disability coverage, paid leave, and enrollment in the NH Retirement System. Position is 
open and interview offers will be extended as resumes are received. Thorough training will 
be provided. Please email your resume and letter of interest with salary range requirements 
to t.coppeta@peasedev.org.

Concord law office seeks paralegal 
with litigation experience 

for part-time position.

Submit resumes to the firm’s consultant:
Kathy Fortin at kwf@arthurggreene.com or by calling 
the consulting office in Bedford, NH at 603.471.0606.

The NH Department of Revenue Administration seeks 
a Multi State Tax Auditor for the Audit Division. The role 
of this position is to conduct examinations of tax returns 
filed for the various taxes administered by the Depart-
ment of Revenue Administration at a taxpayer’s place of 
business.   Work includes performance of multi-tax audits 
of corporations, businesses, individuals, and other tax 
entities in the field in order to determine compliance with 
tax statute.  For a full listing of the job posting, please 
go to:  https://www.revenue.nh.gov/career/index.htm

MINIMUM QUALIFICATIONS: 

EDUCATION: Bachelor’s degree from a recognized 
college or university with a major study in account-
ing, finance, business management or related field. 
Master’s degree in related field or professional license 
in a related field preferred. In order to receive credit for 
post-secondary education, a copy of official transcripts 

with a seal and/or a signature MUST be included with 
this application.  
  
EXPERIENCE: At least 4 years’ experience in accounting 
or auditing work associated with tax preparation, plan-
ning or administration. Work history demonstrating SALT 
experience and comprehensive tax and problem-solving 
ability preferred. 

A New Hampshire driver’s license is required and this 
position requires travel throughout the US and Canada.  

Position will remain open until filled. 

For further information regarding this position, please 
contact Kathryn Stillings, Human Resources Coordinator,
Department of Revenue Administration (603) 230-5015 
or Kathryn.Stillings@dra.nh.gov
*Salary commensurate with education and experience

DEPARTMENT OF REVENUE ADMINISTRATION
MULTI STATE TAX AUDITOR

$63,498 - $88,387
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7 Thursday • 9:00 a.m. - 12:30 p.m.
Common Bankruptcy Issues

• In Person • Webcast
• 195 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

13 Wednesday • 9:00 a.m. - 12:45 p.m.
First Party Homeowners Insurance Claims

• In Person • Webcast
• 210 min. credit
• Concord • NHBA Seminar Room

22 Friday • 9:00 a.m. - 4:30 p.m.
A Practical Guide to Evidence: What You 
Need to Know in Every Court

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof. 
• Concord • NHBA Seminar Room

27 Wednesday • 9:00 a.m. - 1:15 p.m.
Condominium Law 2019

• In Person • Webcast
• 240 min. credit 
• Concord • NHBA Seminar Room

29 Friday • 9:00 a.m. - 4:15 p.m.
Drafting Wills & Trusts 101

• In Person • Webcast
• 360 min. credit • incl. 30 ethics/prof.
• Concord • NHBA Seminar Room

11 Thursday • 9:00 a.m. - 4:30 p.m.
18th Annual Labor & Employment Law Update

• In Person 
• 360 min. credit • incl. 60 ethics/prof.
• Concord • Grappone Conference Center

1 Wednesday • 8:30 a.m. - 10:30 a.m.
Charitable Trusts and Donor Advised Funds 
with NHCF

• In Person • Webcast
• 120 min. credit
• Concord • NHBA Seminar Room

GUIDE
Continuing Legal Education

High Quality, Cost-Effective CLE for the New Hampshire Legal Community

February 
2019

CLE HIGHLIGHT

5 Ways to Register

nhbar.org/ 
nhbacle

Mail NHBA•CLE 
 2 Pillsbury St.  
 Suite 300 
 Concord, NH 03301

Phone (603) 715-EASY (3279)

Fax (603) 224-3729

Email cmoore@nhbar.org

Website www.nhbar.org/nhbacle

Calendar Overview

Live Programs • Timely Topics • Great Faculty • Online CLE • CLEtoGo!TM • DVDs • CDs • Webcasts • Video Replays • and more!

2 Thursday • 9:00 a.m. - 4:00 p.m.
18th Annual Labor & Employment Law Update 
Video Replay

• In Person Video Replay
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

9 Thursday • 9:00 a.m. - 4:30 p.m.
Issues in Advanced Personal Injury Litigation

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

10 Friday • 9:00 a.m. - 4:30 p.m.
Solo & Small Firm Flight Plan for the 21st Century

• In Person • Webcast
• 360 min credit • incl. 90 ethics/prof. 
• Concord • NHBA Seminar Room

16 Thursday • 9:00 a.m. - 1:15 p.m.
Intellectual Property for the GP

• In Person • Webcast
• 225 min. credit • incl. 30 ethics/prof.
• Concord • NHBA Seminar Room

29 Wednesday • 9:00 a.m. - 4:30 p.m.
23 Mistakes Experienced Contract Drafters 
USUALLY Make with Lenné Espenschied

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room 

31 Friday • 9:00 a.m. - 4:30 p.m.
When We’re 64   
Answers to Elder Clients’ Frequently Asked Questions

• In Person • Webcast
• 360 min. credit • incl. 60 ethics/prof.
• Concord • NHBA Seminar Room

5 Wednesday • 9:00 a.m. - 4:30 p.m.
Cybersleuths Guide to the Internet

• In Person • Webcast
• 360 min. credit • incl. 120 ethics/prof.
• Concord • NHBA Seminar Room

21 Friday • 8:30 a.m. - 10:30 a.m.
12th Annual Ethics CLE

• In Person • Webcast
• 120 min. ethics/prof.
• Concord • NHBA Seminar Room

Top 10 Things Attorneys Should 
Know About Town Meetings
March 5, 2019 • 12-1:00 p.m.

When Land Use and 
Environmental Law Collide
March 19, 2019 • 12-1:00 p.m.

UTMA, 2503(c) Trusts
April 23, 2019 • 12-1:00 p.m.

Top 10 Highlights From the 
New Alimony Law
May 7, 2019 • 12-1:00 p.m.

Health Law
May 21, 2019 • 12-1:00 p.m.

Stay tuned for more!

Be sure to visit our catalog for other 
archived Learn@Lunch or  
1-Hour or Less Programs. 

(Browse by Subject Matter from 
the CLE catalog home page.)

Virtual  
Learn@Lunch
Webcast SeriesLUNCHLUNCH

LEARNLEARN

nhbar.inreachce.com

MARCH

APRIL

MAY

JUNE
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NHBA•CLE

For more information go to nhbar.org/nhbacle

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Common Bankruptcy Issues

PROGRAM PRICING
SEMINAR (preregistered): $179 NHBA Member; $79 NHBA•CLE CLUB Members;  
$219 Other/non-NHBA affiliated.  Walk-in on the day of the Program is an additional $15.

Are you a new attorney wanting to learn about bankruptcy or an experienced 
attorney changing or adding a practice area?  This basic course is designed 
to prepare the general practitioner to handle the most common bankruptcy 
issues that their clients have to deal with in the ordinary course of business. 
The program will begin with an overview of Chapters 7, 11, and 13 of the 
Bankruptcy Code with a discussion on exemptions, reaffirmations, interacting 
with the Bankruptcy Trustee, and attorney’s responsibilities.

Who should attend?
This program is designed for any attorney that handles a variety of issues for their 
clients or who consider themselves to be general practitioners.

FACULTY

Daniel W. Sklar, Program Chair/CLE Committee Member, Nixon Peabody, LLP, 
Manchester

Michael S. Askenaizer, Law Offices of Michael S. Askenaizer, PLLC, Nashua 
James S. Lamontagne, Sheehan Phinney Bass & Green, PA, Manchester
Peter N. Tamposi, The Tamposi Law Group, Nashua

Thursday 9:00 a.m. - 12:30 p.m. Webcast

Mar 7 195 min. credit.
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

First Party Homeowners 
Insurance Claims

PROGRAM PRICING
SEMINAR (preregistered): $179 NHBA Member; $79 NHBA•CLE CLUB Members;  
$219 Other/non-NHBA affiliated.  Walk-in on the day of the Program is an additional $15.

This course will cover situations in which a homeowner suffers a loss and brings 
a claim for compensation from the homeowner’s insurance company. Learn how 
the insurer handles the investigation, coverage and claim evaluation. You’ll also 
learn information on the role, if any, of the NH Insurance Department.

Who should attend?

Attorneys who might be contacted for representation involving first party insur-
ance claims that cannot be routinely resolved. In house or retained attorneys for 
insurance carriers.

FACULTY

Barry M. Scotch, Program Chair/CLE Committee Member, Backus, Meyer & 
Branch, LLP, Manchester

Emily M. Doherty, NH Insurance Department, Concord
Mark S. Fraser, Fraser Insurance Services, Concord
Christine  Friedman, Maggiotto, Friedman, Feeney, & Fraas, PLLC, Concord
John B. Kenison, Kenison Law Office, PLLC, Manchester
Nicholas D. Wright, Bouchard, Kleinman & Wright, PA, Manchester

Wednesday 9:00 a.m. - 12:45 p.m. Webcast

Mar 13 210 min. credit.            In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Condominium Law 2019

PROGRAM PRICING
SEMINAR (preregistered): $179 NHBA Member; $79 NHBA•CLE CLUB Members; $219 Other/
non-NHBA affiliated.  Walk-in on the day of the Program is an additional $15.

Do you want to learn about the condominium process, both from a 
technical and real world point of view?  This CLE will address the types 
of condominiums, the process for creating and terminating them, as 
well as common issues which develop with the condominium form of 
ownership, and the interaction between the condominium laws and 
other land use regulations.

Who should attend?

Anyone who regularly deals with condominium issues, either as the 
representative of the state, town, developer or resident.

FACULTY

Laura Spector-Morgan, Program Chair/CLE Committee Member, Mitchell 
Municipal Group, PA, Laconia

Patricia M. Panciocco, Panciocco Law, LLC, Bedford
Sanford Roberts, Sanford Roberts, PA, Portsmouth
Sharon Cuddy Somers, Donahue, Tucker & Ciandella, PLLC, Exeter

Wednesday 9:00 a.m. - 1:15 p.m. Webcast

Mar 27 240 min. credit.            In person
NHMCLE

A Practical Guide to Evidence: 
What You Need to Know in Every Court

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

Learn the Rules of Evidence from a practical point of view.  The presenters 
will focus on the rules, how litigators should use them and how courts 
interpret them in various courts and cases, from pro se proceedings in state 
district court to complex litigation in federal court.  The presenters have years 
of experience actually in court applying the rules of evidence.  If you are a 
litigator or prepare matters for litigation, this CLE will give you a solid, practical 
foundation to work from.

Who should attend?
Lawyers who go to court, try cases, argue motions and those who prepare 
cases for trials and hearings.

FACULTY
Anthony F. Sculimbrene, Program Chair/CLE Committee Member, 

Gottesman & Hollis, PA, Nashua
Karinne E. Brobst, Milford Police Department, Milford
James P. Harris, Sheehan Phinney Bass & Green, PA, Manchester
Jeffrey D. Odland, NH Public Defender, Nashua
Hon. Joseph N. Laplante, US District Court, Concord
Kirsten B. Wilson, Kirsten Wilson Law, PLLC, Portsmouth

Friday 9:00 a.m. - 4:30 p.m. Webcast

Mar 22 360 min. credit.
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 7:45 a.m. 
               NH Bar Association Seminar Room, Concord

 New Hampshire Practice
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Drafting Wills and Trusts 101

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

This “must have” basic program will teach you about wills and trusts drafting 
focusing on the practical essentials from gathering the right information from 
your clients to drafting specific clauses. Topics include: what you need to know 
to start drafting; choosing and drafting trustee powers; drafting distribution 
clauses; accounting and tax provisions; and trust clauses for special assets, 
such as retirement assets, real estate, reproductive material, and more.

Who should attend?
Estate planning lawyers looking for new ideas and tips and lawyers looking for 
an introduction to wills and trusts drafting.

FACULTY

Christine F. Donlan, Program Chair/CLE Committee Member, Posteri Legal, 
PLLC, Nashua

Elizabeth A. Brown, Primmer Piper Eggleston & Cramer, Manchester
Stephanie K. Burnham, Hage Hodes Professional Association, Manchester
Megan C. Neal,  CLE Committee Member, Nixon Peabody, LLP, Boston

Friday 9:00 a.m. - 4:15 p.m. Webcast

Mar 29 360 min. credit 
incl 30 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Charitable Trusts and Donor 
Advised Funds with NHCF

PROGRAM PRICING
SEMINAR (preregistered): $99 NHBA Members; $65 NHBA•CLE Club Members; $129 Non-NHBA 
members. Walk-in on the day of the Program is an additional $15.

Learn the basics of two charitable giving techniques using trusts, the 
Charitable Remainder Trust and the Charitable Lead Trust. In addition, the 
program will include an informative discussion about Donor-Advised Funds 
and other funds at the New Hampshire Charitable Foundation.

Who should attend?
Estate planning lawyers, bank trust officers, accountants and investment 
advisers would benefit from this important program.

FACULTY

Robert A. Wells, Program Chair/CLE Committee Member, McLane Middleton 
Professional Association, Manchester

Michelle M. Arruda, Devine, Millimet & Branch, PA, Concord
Richard C. Peck, NH Charitable Foundation, Concord

Wednesday 8:30 a.m. - 10:30 a.m. Webcast

May 1 120 min. credit            In person
NHMCLE

 Check-in & full breakfast begin at 8:00 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Breakfast Forum

 18th Annual Labor & 
Employment Law Update

Thursday 9:00 a.m. - 4:30 p.m.

Apr 11 360 min. Live
incl. 60 min. Ethics/Prof.

           In person
NHMCLE

PROGRAM PRICING

SEMINAR FEE(preregistered): $219 NHBA Member; $159 Members admitted after 4/2016; $184 
NHBA Labor and Employment Law Section Members; $139 Paralegal, law office staff; $99 NHBA•CLE 
Club Members; $249 Other/non-NHBA affiliated.

VIDEO REPLAY: $195 NHBA Member; $99 NHBA•CLE CLUB Member.

This seminar addresses cutting edge developments in employment and 
benefits law over the past year.  With new members of the US Supreme 
Court and continuing staff changes in the various DOL agencies, there 
are many new developments.   

Learn about significant changes in policies of the new administration 
which impact the workplace.  Topics include a Supreme Court update, 
developments in discrimination law and the #MeToo Movement, 
developments in New Hampshire wage and hour and workers’ 
compensation law, and the current status of the FLSA White Collar 
Exemptions and other regulatory developments at the USDOL after 
“listening sessions”. 

Hear about legislation, regulations and cases on the horizon.  All 
faculty members have extensive practical and teaching experience in 
the labor, employment and benefits law fields and are members of the 
New Hampshire Bar.   The program will include a networking luncheon 
as well as an ethics update on cyber security for law firms.

Who should attend?

This fast paced advanced program is designed as an update for 
attorneys with knowledge of labor, employment and benefits law. It 
will address recent updates in the law over the prior year.

PROGRAM FACULTY
Debra Dyleski-Najjar, Program Chair/CLE Committee Member, Najjar 

Employment Law Group, PC, North Andover, MA
Eric P. Bernard, Bernard & Merrill, PLLC, Manchester
Heather M. Burns, Upton & Hatfield, LLP, Concord
Thomas M. Closson, Jackson Lewis, PC, Portsmouth 
Lauren Simon Irwin, Upton & Hatfield, LLP, Concord
Jennifer Shea Moeckel, Cook, Little, Rosenblatt & Manson, pllc, Manchester
Julie A. Moore, Employment Practices Group, Wellesley, MA
Jennifer L. Parent, McLane Middleton Professional Association, Manchester
James P. Reidy, Sheehan Phinney Bass & Green, PA, Manchester
Nancy Richards-Stower, Law Offices of Nancy Richards-Stower, Merrimack

 Check-in & continental breakfast begin at 8:30 a.m.  
 Grappone Conference Center, Concord

 New Hampshire Practice

We are again hosting this program at a bigger facility 
to accommodate everyone. Sign up today!

Can’t be at the live program?  
You can still attend and earn live credit!

18th Annual Labor & Employment Law Update Video Replay

Thursday, May 2, 2019
9:00 a.m. - 4:00 p.m.

NH Bar Association Seminar Room, Concord
Check-in & continental breakfast begin at 8:30 a.m.

360 min. Live, incl. 60 min. Ethics/Prof.
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 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Intellectual Property  for the 
General Practitioner 2019

PROGRAM PRICING
SEMINAR (preregistered): $179 NHBA Member; $79 NHBA•CLE CLUB Members;  
$219 Other/non-NHBA affiliated.  Walk-in on the day of the Program is an additional $15.

This half-day seminar is designed to provide an overview of the major areas 
of IP law, addressing patent law; trade secret law; trademark law; copyright 
law; contractual issues relating to intellectual property, including licensing 
agreements and insurance coverage for intellectual property.

Who should attend?
Anyone whose practice touches on any aspect of intellectual property in a transactional 
or litigation setting may find this seminar useful.

FACULTY

Arnold  Rosenblatt, Program Chair/CLE Commitee Member, Cook, Little, Rosenblatt & 
Manson, pllc, Manchester

Matthew H. Benson, Cook, Little, Rosenblatt & Manson, pllc, Manchester
Daniel J. Bourque, Bourque & Associates, PA, Manchester
Doreen F. Connor, Primmer Piper Eggleston & Cramer, Manchester
Steven J. Grossman, Grossman, Tucker, Perreault & Pfleger, PLLC, Manchester

Thursday 9:00 a.m. - 1:15 p.m. Webcast

May 16 225 min. credit.
incl 30 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

Issues in Advanced Personal 
Injury Litigation

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

Take a deep dive into the complex but critical issues that arise frequently in 
personal injury cases and which can make the difference between a successful 
result and one fraught with problems and unpleasant ramifications for the 
attorney and client alike.  This will be a highly substantive program with materials 
that attendees will save and use for years to come.  The faculty is comprised of top 
experts in their fields, and promises to be heavy on content and substance.  

Who should attend?

Civil litigation attorneys who handle a variety of personal injury matters in New 
Hampshire.  

FACULTY

Peter E. Hutchins, Program Chair/CLE Committee Member, Law Offices of Peter E. 
Hutchins PLLC, Manchester

Charles P. Bauer, Gallagher, Callahan & Gartrell, PC, Concord
Ann N. Butenhof, Butenhof & Bomster, PC, Manchester
Doreen F. Connor, Primmer Piper Eggleston & Cramer, Manchester
Peter  Early, Ringler Associates, Inc., Windham
Scott H. Harris, McLane Middleton Professional Association, Manchester
Christine  Hummel, Hummel Consultation Services, Portsmouth
Kimberly  Kirkland, Reis & Kirkland, PLLC, Manchester
Hon. Robert E.K. Morrill, Mediation Arbitration & Judicial Adjudication, Portsmouth
Neil B. Nicholson, McCandless & Nicholson, PLLC, Concord
Mary Elizabeth Tenn, Tenn And Tenn, PA, Manchester

Thursday 9:00 a.m. - 4:30 p.m. Webcast

May 9 360 min. credit.
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 New Hampshire Practice

Solo & Small Firm Flight 
Plan for the 21st Century

Friday, May 10, 2019

This program is designed for attorneys who are planning on 
striking out on their own or are in a small firm as well as those 
who are already there, but want to share tips with others who 
are in the same boat (or small plane!). All aspects of starting 
and running a small law business will be discussed including 
technology, staffing, space, insurance, scheduling, supplies and, 
most importantly, clients.  

An ethics component will be offered. You will hear from 
experienced practitioners about what to do and what not to do 
when choosing clients or accepting cases. We will talk about money 
and trust account management as well as client management, 
competence and balancing life and business. This is a repeat of 
a very successful past program, with a few new twists, that you 
will find rewarding and insightful (not to mention witty, pithy 
and fun!). 

Edward D. Philpot, Edward D. Philpot, Jr., PLLC, Laconia

Sandra L. Cabrera, Waystack Frizzell Trial Lawyers, Colebrook

Jason R. Crance, Attorney at Law, Hanover 

Kelly J. Gagliuso, Bernstein, Shur, Sawyer & Nelson, Manchester

Richard D. Sager, Sager & Smith, PLLC, Ossipee

9:00 a.m. - 4:30 p.m.
Check-in & continental breakfast begin at 8:30 a.m.

NHBA Seminar Room, Concord
360 NHMCLE min. incl. 90 min. Ethics/Prof. • Webcast

PROGRAM PRICING
SEMINAR (preregistered): $99 NHBA Members (3 or less attorneys in firm); $125 all other 
NHBA Members; $89 NHBA•CLE CLUB Members; $249 Other/non-NHBA affiliated.  Please call 
Cheryl at 603-715-3260 to register a non-lawyer staff person for $75 if accompanied by a lawyer.  
Walk-in on the day of the Program is an additional $15.

Solo 

practitioners 

$99 for this full 

day CLE!

Act Now!  
Sign up before it sells out!
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23 Mistakes Experienced 
Contract Drafters  

USUALLY Make 
 with Lenné E. Espenschied

Wednesday 9:00 a.m. - 4:30 p.m. Webcast

May 29 360 min. Live
incl. 60 min. Ethics/Prof.

           In person
NHMCLE

This seminar explains 23 typical stylistic and substantive drafting errors usually 
found in all kinds of transactions, including mergers and acquisitions, contracts 
for the sale of goods and services, licenses, real estate contracts, settlement 
agreements, employment and consulting agreements, partnership agreements, 
and much more.  Novice and experienced drafters will learn highly practical 
techniques to advance their contract drafting skills to the next level.  The 
seminar will recap some of the stylistic recommendations Ms. Espenschied has 
taught in New Hampshire before, using new examples drawn from a 2017 high-
profile merger agreement. 

The seminar also includes brand new substantive content on: 

• the seven components of a basic 
indemnification provision;

• how to use these components to 
negotiate the best deal for your 
client even when the bargaining 
leverage is less than optimal; 

• negotiating strategies for key 
merger concepts, like thresholds, 
baskets, materiality scrapes, and 
indemnification caps; and

• recent Delaware cases on the 
effect of corporate seals.

Last, but not least, this seminar will include an ethics hour with a discussion of 
8 Rules of Professional Ethics that pertain specifically to transactional practice. 

Lenné E. Espenschied
ATLANTA, GA

Ms. Espenschied practiced law in Atlanta, Georgia for 
25 years, focusing on corporation and transactional 
representation of technology-based businesses. She 
is the author of two books published by the American 
Bar Association: Contract Drafting: Powerful Prose in 
Transactional Practice (ABA Fundamentals, 2nd Ed. 2015) 

and The Grammar and Writing Handbook for Lawyers (ABA Fundamentals, 2011). 

See the website for more detailed information on Lenné!

What NH Bar Members had to say from her last 
presentation here at the NHBA!

•	 About the best I have seen.  Very useful.

•	 She was clearly very enthusiastic about the subject matter, which is always nice 
to see in a presenter.

•	 This is the second CLE I have done online with Attorney Espenschied.  She was 
not afraid to directly tackle technical points of writing, and the case studies 
were spectacular.

•	 She was clear and concise. The audience also had some good questions.

PROGRAM PRICING

Early Bird!  Prepaid  by May 1, $229* • Prepaid after May 1, $250* 

*Price includes continental breakfast, lunch, refreshments and materials.

 Check-in & continental breakfast begin at 8:30 a.m.  
 NH Bar Association Seminar Room, Concord

T H E  M U S T  H A V E  P R O G R A M ! When We’re 64   
Answers to Elder Clients’  

Frequently Asked Questions

PROGRAM PRICING
SEMINAR (preregistered): $209 NHBA Member; $159 Members in practice less than 3 years; 
$99 NHBA•CLE CLUB Members; $139 Paralegals, law office staff; $249 Other/non-NHBA affiliated.  
Walk-in on the day of the Program is an additional $15.

As our clients age, they are often faced with a variety of questions 
about living arrangements, available services and resources, and other 
steps to take to remain independent and healthy.  

Learn how to help counsel your elder clients on their living and care 
options and answer their most frequently asked questions.  

Who should attend?
If you practice elder law, estate planning, family law, or are a public 
sector attorney or elder advocate, this CLE will provide you with critical 
information that you need to know to assist and protect your clients.

Topics to be covered can be found online at nhba.org/nhbacle

FACULTY
John S. Kitchen, Program Co-Chair/CLE Committee Member, John Kitchen 

Law Offices, Laconia and Auburn
Cheryl S. Steinberg, Program Co-Chair/CLE Committee Member, NH Legal 

Assistance, Concord
Wendi Aultman, NH Bureau of Elderly and Adult Services, Concord
Judith L. Bomster, Butenhof & Bomster, PC, Manchester
Dawn Dumont, Opening New Doors, Manchester
Brandon H. Garod, NH Attorney General’s Office-DOJ, Concord
Elizabeth M. Lorsbach, Sulloway & Hollis, PLLC, Concord
Sunniva (Sunny)  Mulligan Shea, NH Attorney General’s Office-DOJ, 

Concord
Christine C. Wellington, NH Legal Assistance, Concord

Friday 9:00 a.m. - 4:30 p.m. Webcast

May 31 360 min. credit 
incl 60 min. Ethics/Prof.

           In person
NHMCLE

 Check-in & continental breakfast begin at 8:30 a.m. 
              NH Bar Association Seminar Room, Concord

 New Hampshire Practice

Preventing Homelessness:
Non-payment Evictions

PROGRAM PRICING
WEBCAST FEE:  $20 with Pro Bono commitment  

This program will cover the applicable law as well as issues and approaches 
in representing low-income tenants facing eviction for non-payment of rent. 
Topics include: proper notice, the right to cure, negotiating settlements, 
community resources and more.  

Who should attend?
Attorneys of all experience levels who want to help prevent homelessness. At-
tendees must agree to accept and provide representation for at least one client 
referred through the Pro Bono Program within six months of the seminar date. 

FACULTY

Brian Shaughnessy, Shaughnessy Raiche, PLLC, Bedford

Tuesday 12:00 p.m. - 1:00 p.m.
WebcastFeb 26 60 min. credit

NHMCLE

A NHBA Pro Bono Training Program for Pro Bono Lawyers
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Payment Method  

 Check enclosed  (make all payable to NHBA)          Please bill my       MasterCard       VISA    Discover    AMEX

              
 CREDIT CARD #      CVV CODE  EXP. DATE

  Name on Card     

          
    SIGNATURE 

Send with payment to: NHBA•CLE, 2 Pillsbury Street, Suite 300, Concord, NH 03301 or FAX with MasterCard, VISA or Discover to (603) 224-3729        
(please complete one form for each registrant)

Name __________________________________________________________________________________________________________________________ NHBA ID _____________________________

Firm/Organization __________________________________________________________________________________________________________________________________________________________

Address _________________________________________________________________________________________________________________________________________________________________

Phone _______________________________________________________________________________________   E-mail Address ______________________________________________________________

Check box if NHBA•CLE Club Member   

Seminar Title Date of Live Attendance Book Only DVD Purchase CD Purchase Fee

NHBA•CLE REgistRAtioN FoRm

Live Webcasts from our Sharing Network
(No in-person attendance)
Learn more or register at nhbar.inreachce.com

From Georgetown Law

Avoiding Conflict of Interest Pitfalls (with Stuart Teicher)
March 7 – 1:05-2:05 pm EST – 60 Ethics/Prof. Minutes

We’re All in International Business Now:
Legal Implications from the Monetization of Personal Data
March 13 – 2:30-3:45 pm EST – 75 NHMCLE Minutes

What Keeps a General Counsel Up at Night?
March 14– 9-10 am EST – 60 NHMCLE Minutes

Cybersecurity and Risk Management
March 14 –11:55 am – 1:10 pm EST – 75 NHMCLE Minutes

Who Calls the Shots? Legal Ethics for Corporate Counsel
March 14 –1:30-3:30 pm – 120 Ethics/Prof. Minutes

Recently Added Online Seminars from NHBA•CLE

Blockchain & Bitcoin Basics
Original Date 1/15/19 – 45 NHMCLE Minutes

A Beginner’s Guide to Surrogacy in NH
Original Date 1/5/19 – 60 NHMCLE Minutes

Online Catalog Search Tips
Utilize the “Sort By” dropdown feature for faster results!
(Located on the upper right hand side of catalog pages)
For Upcoming Events, Sort by: “Event Date (Ascending)”

For Past Events, Sort by: “Recently Added”

 nhbar.inreachce.com

 Billing Address (if different)

Address   

City State Zip 

DOVE is Bringing Attorney Training 
to a Location Near You!

PROGRAM PRICING

*This training seminar is offered at NO cost if you agree to take 2 DOVE cases the 
following year. 

Graciously hosted by McLane Middleton, Professional Association, in 
Manchester.

Each year thousands of NH victims of domestic violence and stalking seek 
protection for themselves and their children through family courts. Nearly 
90% do so without the support of legal counsel. You can help! 

To learn more and register for this program,  
visit www.nhbar.org/calendar.

This program is supported by Award No. 2015-VA-GX-0007 awarded by the Office for Victims of Crime, Office of Justice Programs and 
administered through the New Hampshire Department of Justice. Points of view in this document are those of the author(s) and do 
not necessarily represent the official position or policies of the U.S. Department of Justice. 

Thursday 8:30 a.m. - 12:30 p.m.
In personApr 4 225 min. credit

incl. 55 min. Ethics/prof.

NHMCLE

DOVE Attorney Training
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Trusted by more than 35,000 firms and
Rated ‘5-Star’ on

In our firm, it's actually fun to do our 
billings and get paid. I send our bills 
out first thing in the morning and 
more than half are paid by lunchtime. 
LawPay makes my day!

 – Cheryl Ischy, Legal Administrator
Austin, Texas

LAWPAY IS
FIVE STAR! 

888-491-7596 or visit  lawpay.com/nhba

Getting paid should be the easiest part of your job, 
and with LawPay, it is! However you run your firm, 
LawPay's flexible, easy-to-use system can work for 
you. Designed specifically for the legal industry, your 
earned/unearned fees are properly separated and 
your IOLTA is always protected against third-party 
debiting. Give your firm, and your clients, the benefit 
of easy online payments with LawPay.

THE #1 PAYMENT SOLUTION
FOR LAW FIRMS

LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA and Citizens Bank, N.A., Providence, RI.

PAYMENT INBOX

INVOICE PAID
receipts@lawpay.com

$775.00

INVOICE PAID
receipts@lawpay.com

$1,500.00

INVOICE PAID
receipts@lawpay.com

$900.00

Proud Member
Benefit Provider

Now accept check payments online 
at 0% and only $2 per transaction!

PAY LAWYER


